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1875  ?  A.  I  have  stated  the  substance  of  it ;  I  can't  give  all  the 
details. 

Q.  The  general  nature  of  your  action  ;  was  there  any  thing,  after 
this  deficiency  was  made  good  in  1875,  as  you  have  stated,  down  to 
February,  1877,  to  call  your  attention  specially  to  the  bank  ?  A.  No, 
sir  ;  no  special  fact  that  I  know  of. 

Q.  Either  of  its  reports  or  any  information  from  your  examiner  ? 
A.  N"o,  sir  ;  I  say  this  :  I  had  great  confidence  in  that  bank  myself. 

Q.  And  no  fact  came  to  your  knowledge  to  change  that  confidence  ? 
A.  Mo,  sir. 

Q.  This  New  York  Life  and  Trust  Company  ;  explain  what  there 
is  of  that  ?  A.  That  first  came  under  my  observation  after  the  pas- 
sage of  the  law  of  1874,  requiring  examinations  to  be  made  ;  the  com- 
mission is  issued  in  the  usual  way  to  the  examiner. 

Q.  Prior  to  that  time  it  had  not  been  under  your  supervision  and 
examination  ?     A.  No,  sir. 

Q.  But  the  law  of  1874  required  an  examination  of  such  trust  com- 
paniec  ?  A.  Yes,  sir  ;  Mr.  Eeid  made  his  examination  and  reported 
to  me  in  the  usual  way,  showing  that  the  capital  of  this  institution  — 

Q.  What  is  the  date  of  that  report  ?  A.  It  don't  seem  to  be  here  ; 
you  will  find  it  in  the  report  of  the  department. 

Q.  "  February  5  and  6,  1875,  examination  by  Reid,  Aldrioh  and 
Payne  ?"  A.  That  is  the  examination  I  refer  to  ;  it  was  filed  in  the 
department,  February  18,  1875. 

Q.  After  that  report  came  in,  state  what  yoUr  action  was  ?  A.  I 
examined  the  reports  or  read  his  letter,  and  found  an  impairment  of 
the  capital,  as  contained  in  the  letter ;  the  first  thing  I  did  was  to  ex- 
amine che  law  and  look  at  the  charter,  and  I  found,  by  an  examina- 
tion of  that  charter  — ;  I  may  state  that  Mr.  Reid's  letter  spoke  of 
their  doing  business  in  a  legal  manner  hereafter,  or  words  to  that 
efi'ect ;  they  proposed  to  do  business  in  a  legal  way  is  the  idea  con- 
tained ;  I  read  the  charter  very  carefully,  and  I  did  not  see  how  they 
could  do  business  under  that  charter  illegally,  no  matter  what  they 
did,  because  it  contains  all  the  powers  that  human  ingenuity  could  de- 
vise, I  think  ;  it  is  a  very  astonishing  charter. 

Q.  That  section  of  the  charter  is  on  page  337  of  the  testimony  taken 
before  the  com-mittee  ?    A.  Yes,  sir. 

Q.  Proceed  ?  A.  And  I  found  nothing  in  the  charter  or  in  the 
statute  under  which  this  examination  was  made  by  which  I  could  call 
on  them,  as  in  the  case  of  banks  of  discount,  to  make  good  that  im- 
pairment, and  could  find  no  law  authorizing  me  to  report  them  to  the 
Attorney-General  for  impairment  of  capital. 

Q.  Did  you  examine  the  law  in  reference  to  seeing  whether  it  was 
your  duty  to  report  them  to  the  Attorney-Geneml  for  the  impairment 
176 
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of  capital  ?  A.  Yes,  sir ;  whether  I  could  call  upon  them  to  make  up 
that  capital,  as  in  the  case  of  discount  banks,  and  I  could  find  no  law, 
and  I  do  not  think  there  is  any  law  to-day  by  which  I  could  have  done 
anything  with  that  institution;  that  is  my  judgment;  the  officers 
knew  of  the  impairment;  it  was  not  a  deficiency  as  in  the  case  of 
a  savings  bank,  but  simply  an  impairment  of  the  capital. 

Q.  This  institution  stood  upon  a  different  footing  from  savings 
banks  ?  A.  Entirely,  or  any  other  institution  in  this  State  that  I 
know  of. 

Q.  The  word  that  Mr.  Eeid  used  was,  "there  is  a  disposition  now  to 
do  a  legitimate  business  ?"    A.  Well,  that  is  it. 

Q  Well,  when  you  came  to  the  conclusion  you  have  mentioned, 
what  did  you  do,  if  any  thing  ?  A.  I  did  not  do  any  thing  ;  I  had  a 
talk  with  one  of  the  trustees ;  Mr.  John  V.  L.  Pruyn,  of  Albany,  I 
think  it  was ;  they  understood  the  condition  of  the  concern  as  well, 
or  better,  than  I  did ;  it  was  only  a  question  with  them  what  they 
would  do  about  it ;  whether  they  would  go  on  and  continue  in  busi- 
ness, or  to  close  up. 

Q.  What  was  the  nature  of  the  interview  with  Pruyn,  the  general 
nature  of  it  ?  A.  It  was  in  regard  to  the  method  of  winding  it  up  ; 
the  best  method  of  winding  it  up. 

Q.  Were  you  informed  by  Pruyn  that  it  was  the  intention  of  the 
institution  to  wind  up  ?  A.  Yes,  sir,  at  that  time  when  I  saw  him, 
they  were  discussing  the  proposition  of  winding  it  up. 

Q.  How  long  after  the  report  was  it  before  this  institution  went  into 
liquidation  ?    A.  I  have  no  knowledge. 

Q.  That  is  all  you  wish  to  state  in  regard  to  that  institution,  is  it  ? 
A.  Yes,  sir ;  that  is  all  I  recollect ;  the  reason  I  took  no  action  in  re- 
gard to  it  was  because  I  could  find  no  law  authorizing  me  or  giving 
me  power  ;  nothing  except  the  report. 

Q.  Now  I  will  call  your  attention  to  the  Sectirity  Savings  Bank ; 
you  may  state  your  action  in  relation  to  that  bank  ;  have  you  papers 
there  connected  with  it ;  state  when  your  attention  was  specially  called 
to  the  Security  Savings  Bank  ?  A.  That  was  in  the  examination  of 
Mr.  Reid,  or,  my  impression  is,  a  few  days  before  the  examination  was 
made. 

Q.  Before  the  examination  ?  A.  I  think  so  ;  I  think  the  examina- 
tion was  made  after;  well,  it  was  in  the  fall  of  1876,  or  winter;  this 
seems  to  be  November  twenty-seventh  ;  there  was  a  good  deal  of  excite- 
ment just  then  in  New  York  among  the  banks  and  "runs,"  and  1 
think  a  "run"  upon  this  bank ;  I  think  they  took  a  sixty  days'  notice 
and  then  it  was  that  the  examination  was  made  ;  that  is  my  best  recol- 
lection now,  showing  a  small  deficiency;  Mr.  Reid  in  his  examination 
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ciiarged  the  bank  with  intei-est  due  depositors  from  July  to  January, 
and  it  made  a  small  deficiency  in  that  time ;  some  $800  or  $900 ;  ac- 
cording to  his  report,  $890.33. 

Q.  State  what  directions  you  gave,  if  any,  or  conversations  you  had 
with  the  officers  of  the  bank  ?  A.  I  went  over  to  the  bank  myself;  I 
had  an  interview  with  the  president  once  or  twice;  he  contended  that 
the  bank  was  solvent  and  had  a  surplus,  and  that  this  examination,  as 
E.eid  made  it,  was  not  just. 

Q.  At  what  time  was  that  that  you  went  there  ?  A.  It  was,  I  think, 
before  this  formal  examination  was  pat  in  writing;  after  they  had 
stopped  paying  out  to  depositors  and  stopped  taking  deposits;  the 
bank  was  practically  closed  for  a  few  days  while  this  examination  was 
made ;  they  had  stopped  doing  business  ;  the  president  said  they  did 
not  propose  to  do  any  more  business  until  the  thing  was  fully  settled. 

Q.  Settled  as  to  what  ?  A.  As  to  their  solvency,  he  claiming  they 
were  solvent,  and  the  report  when  it  was  made  showing  a  small  defi- 
ciency. 

Q.  What  did  you  require  of  them  ?  A.  I  required  if  they  went  on, 
they  must  make  up  this  small  apparent  deficiency,  and  the  point  then 
seemed  to  be  whether  they  would  close  up  or  go  on  ;  they  had  stopped 
practically  doing  business  then  ;  it  ended  in  their  never  doing  any 
more  business  but  having  a  receiver  appointed ;  they  asked  for  time 
to  consider  the  matter  and  hold  meetings  of  trustees,  and  see  whether 
they  would  go  on  or  close  up. 

Q.  It  seems  from  the  record  it  was  closed  up  in  the  following  Janu- 
ary by  the  voluntary  action  of  the  officers  ?  A.  Yes,  sir  ;  I  consented 
to  give  them  all  the  time  they  wanted,  as  long  as  they  were  not  doing 
business,  to  conclude  whether  they  would  reorganize  and  go  on  or 
close  up. 

Q.  The  bank  was  closed  then  by  the  action  of  the  department  ?  A. 
Except  as  in  that  way  as  I  have  stated. 

Q.  Your  requirement  of  what  they  must  do?  A.  I  didn't  make 
the  recommendation  to  the  Attorney-G-eneral ;  they  did  that  them- 
selves ;  that  is,  they  got  the  receiver  appointed. 

Q.  The  receiver  was  appointed  before  the  January  report  came  in, 
it  seems  ?     A.  Yes,  sir. 

Q.  At  the  time  that  you  were  there  in  November,  '75,  can  you  state 
what  the  action  of  the  savings  banks  of  the  city  of  New  York  about 
not  paying  depositors  until  after  the  sixty  days'  notice  ;  was  it  a  gen- 
eral thing  with  the  savings  banks  or  not,  at  that  time  ?  A.  A  great 
many  of  them  did  take  the  sixty  days'  notice  as  permitted  by  the  by- 
laws and  the  statute. 
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Q.  Can  you  state  what  the  cause,  if  any  cause  existed,  for  that  ac- 
tion of  the  banks?    A.  Well,  I  suppose — 

Mr.  Tract— Is  that  any  thing  but  a  conjecture  ?  The  inquiry  is, 
what  was  the  motive  of  officers  of  various  savings  banks,  without  ask- 
ing whether  that  motive  was  ever  communicated  to  him. 

Mr.  McGuiEB — I  don't  insist  upon  the  conjecture. 

The  President — What  is  the  question  ? 

Mr.  McGuiRE— I  have  asked  the  witness  if  he  knows  of  any  cause 
for  the  aution  of  the  savings  banks  of  the  city  of  New  York  at  that 
time  in  availing  themselves  of  the  sixty  days'  clause  in  their  by-laws. 

The  President — Any  reason  for  so  doing  ;  general  reason  ? 

Mr.  McGuiRE — Yes,  sir. 

Mr.  Tract — No  objection  to  that. 

The  Witness— After  the  closing  of  the  Third  Avenue  Savings 
Bank,  which  was  the  first  bank  closed,  there  was  a  pretty  sharp  draught 
made  upon  a  good  many  of  the  savings  banks  in  the  city,  particularly 
the  smaller  class  of  banks ;  the  closing  of  the  Third  Avenue  Bank 
was  followed  by  the  closing  of  several  others  that  fall  right  along, 
month  after  month,  until,  I  think,  five  or  six  were  closed  up  during 
the  fall  of  1875,  and  the  result  was  that  there  was  a  panicky  feeling 
among  the  depositors  throughout  the  city. 

Q.  All  I  wanted  to  get  at  was  that  the  result  was  produced  by  a 
sensitive  feeling  caused  by  the  closing  of  these  banks  ?  A.  Yes,  sir  ; 
by  the  nervousness  of  the  depositors  generally  throughout  the  city. 

Q.  Now,  I  will  call  your  attention  to  the  Mutual  Benefit  Savings 
Bank,  and  state  what  action  was  taken  in  respect  to  that  bank  ?  A. 
At  the  time  of  the  closing  ? 

Q.  And  beforo ;  when  your  attention  was  first  especially  called  to 
that  bank  that  led  you  to  take  any  action  ? 

The  President — What  was  the  bank? 

Mr.  McGxjiRE— The  Mutual  Benefit. 

A.  My  attention  was  specially  called  to  it,  as  I  now  remember, 
three  or  four  days  before  a  receiver  was  appointed ;  I  was  in  New  York 
a  good  deal  all  that  fall  while  these  failures  were  going  on,  closing  up 
these  banks  and  looking  to  matters  generally ;  I  had  an  interview  in 

the  post-office  building  with  General ;  I  forget  now  his  name, 

but  no  matter ;  he  was  trustee  or  attorney  for  the  bank ;  we  had  a 
meeting  there  in  regard  to  this  bank ;  they  had  taken  the  sixty  days' 
notice,  I  think. 

By  Mr.  Tract  : 

Q.  Whose  office  was  it  in  ;  you  don't  recall  the  name  of  the  persons  ? 
A.  His  brother  used  to  be  Attorney-General  and  lived  in  Albany — 
Gen,  Tremain ;  Mr.  Reid  had  made  an  examination  of  the  bank  at 
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that  time  and  found  a  deficiency ;  and  I  informed  them  that  I  should 
close  the  bank  up  unless  they  saw  fit  to  put  their  hands  in  their  pock- 
ets and  make  it  up  and  wanted  to  go  on  ;  they  asked  for  a  certain  num- 
ber of  days  to  hold  a  meeting  of  the  trustees  as  to  the  practicability 
of  doing  that  and  the  advisability  of  doing  it;  my  recollection  is  two 
or  three  days ;  I  granted  the  time  but  before  the  time  expired  and 
while  I  was  there,  they  slid  out  privately  and  got  this  man  appointed 
receiver;  I  say  " slid  out " — I  mean  without  my  knowledge;  I  don't 
say  they  did  unfairly. 

Q.  Did  they  appoint  the  receiver  before  you  left  the  city  of  New 
York  ?  A.  Yes,  sir ;  I  think  the  day  before  I  granted  them  had  ex- 
pired ;  that  is  my  recollection  now. 

Q.  What  was  the  amount  of  the  deficiency  reported  at  that  time  ? 
A.  It  was  small  [looking  at  papers],  $32,783.93. 

Q.  What  was  the  date  of  the  examination  ?  A.  November  15, 
1876,  and  subsequent  dates. 

Q.  Had  there  been  any  circumstance  in  connection  with  that  bank 
to  call  your  attention  specially  to  it  prior  to  that  time  ?  A.  Nothing 
except  what  is  contained  in  the  papers. 

Q.  That  is  out  of  general  reports  ?  A.  No,  not  that ;  what  is  con- 
tained in  the  records  of  the  department,  their  reports,  etc.;  I  think  up 
to  that  time  I  had  not  met  any  ofl&cers  of  that  bank ;  I  am  quite  certain 
I  had  not. 

Q.  What  was  the  amount  of  the  resources  of  the  bank  at  that  time  ? 
was  it  a  large  or  small  bank  ?  A.  Their  liabilities  were  $446,709.61, 
including  interest  due  depositors  when  the  receiver  was  appointed; 
that  is  when  this  examination  was  made. 

Q.  Are  there  any  other  facts  connected  with  your  connection  with 
this  bank  that  you  wish  now  to  explain  ?  A.  Not  that  I  remember 
now. 

Senator  Woodin — I  would  like  to  inquire  of  Mr.  McGuire  whether 
he  thinks  he  will  close  the  examination  by  the  usual  hour  of  adjourn- 
ment. < 

Mr.  McGuiKE — No,  I  don't  think  I  can. 

Senator  Woodin — Inasmuch  as  we  have  begun  an  hour  earlier 
than  prescribed  by  the  original  rules,  and  have  not  changed  the  hour 
of  adjournment,  I  submit  whether  it  would  not  be  best  to  take  a  re- 
cess at  this  point,  and  I  move  a  recess  to  be  taken. 

The  PRESiDEJiTT — There  being  no  objection,  so  ordered. 

The  Senate  thereupon  took  a  recess  to  four  o'clock  p.  m. 
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Saratoga,  August  7,  1877. 

The  Senate  reconvened,  pursuant  to  adjournment  at  4  P.  M.,  a 
quorum  present. 

DeWitt   G.   Ellis   resumed  upon   the    direct-examination,    further 
testified: 
By  Mr.  McG-uieb  : 

Q.  By  the  report  of  Mr.  Reid  in  1873,  as  to  the  Mutual  Benefit 
Savings  Bank,  there  was  a  deficiency  reported  ;  what  have  you  to  say 
as  to  that,  and  any  action  you  took  or  instituted  ?  A.  The  trustees 
of  the  bank  made  up  that  deficiency  themselves,  and  agreed  among 
themselves  that  they  would  make  up  any  loss  growing  out  of  the  ex- 
penses of  the  bank  until  such  time  as  it  got  to  be  self-sustaining;  it 
was  a  small,  new  bank. 

Q.  This  bank  was  a  new  bank,  wasn't  it  ?     A.  Yes,  sir. 

Q.  And  many  of  these  banks  you  have  mentioned  this  forenoon  (all 
in  fact  except  the  Third  Avenue),  were  comparatively  new  banks, 
were  they  noty     A.  Third  Avenue  and  Mechanics  and  Traders'. 

Q.  Had  that  been  the  rule  of  the  department  during  your  adminis- 
tration and  prior  administrations,  to  allow  these  new  banks  to  make 
up  these  small  deficiencies  in  that  way?  A.  It  had  been  ;  as  a  matter 
of  fact  all  new  banks — almost  all  new  banks — have  to  be  supported  to 
some  extent,  by  the  trustees,  either  by  the  deposit  of  money  or  guar- 
antee of  some  kind,  until  they  become  self-sustaining. 

Q.  By  an  increase  of  deposit?  A.  Yes,  sir;  when  a  bank  starts,  it 
has  no  capitol,  nothing  to  buy  furniture  with  and  pay  rent,  and  until 
such  time  as  the  deposit  is  large  enough,  after  paying  its  dividends, 
to  pay  all  the  expenses  of  the  bank,  they  have  to  be  borne  by  the 
trustees. 

Q.  In  view  cf  that  fact,  the  department  has  acted  in  the  manner 
you  have  stated  ?    A.  Yes,  sir. 

Q.  You  may  illustrate,  by  taking  the  first  year  of  a  savings  bank  so 
as  to  get  your  idea  before  the  Senate  ?  A.  Well,  a  savings  bank 
might  start  to-day,  and  run  a  year,  having  no  capital  to-day,  and  no 
property  or  assets  of  any  kind ;  the  organization  is  completed,  and 
they  open  doors  for  business  ;  during  the  year,  we  will  say  they  take 
in  $100,000,  barely  enough  to  pay  dividends  and  a  portion  of  the  ex- 
penses; it  becomes  necessary  for  the  bank  to  have  a  safe  to  keep  its 
money  in ;  they  pay  $2,000  or  $3,000^for  a  safe,  for  instance ;  after 
they  have  done  so,  the  examiner  goes  iu  and  makes  an  examination 
of  that  bank,  and  he  finds  $98,000,  for  instance,  in  cash,  bonds  and 
mortgages,  etc.,  and  the  safe  that  cost  $3 ,  000 ;  now,  if  you  put  the 
safe  down  at  the  value  it  would  bring  under  the  hammer,  the  bank 
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would  be  insolyent;  a  second-hand  safe  is  not  worth  what  it  cost; 
if  you  adopt  that  theory,  there  would  be  technically  an  insolvent 
savings  bank  at  the  end  of  the  year ;  all  savings  banks  must  neces- 
sarily be  weak  until  they  get  strong  ;  they  have  no  capital  stock,  no 
guarantee,  and  nothing  to  earn  money  with. 

Q.  Suppose  the  investment  had  been  in  United  State  bonds,  and 
they  had  deposited  them  as  they  did  four  or  five  years  ago,  what  would 
have  been  the  result  ?  A.  Take  a  bank  the  first  of  January,  1876,  with 
$1,000,000  deposit,  and  a  surplus  of  $40,000,  half  of  it  cash,  and  the 
balance  in  good  securities,  if  they  had  put  $500,000  in  government 
bonds  in  1876,  it  would  have  been  bankrupt  the  1st  of  January, 
1877 ;  that  is  to  say,  it  would  have  been  insolvent ;  there  would  have 
been  a  deficiency  on  the  shrinkage  of  those  governments. 

Q.  That  is,  if  you  go  on  a  strict  deficiency,  it  would  be  insolvent  ? 
A.  Yes,  sir;  it  would  have  wiped  the  $40,000  out,  and  left  them 
about  $10,000  in  deficiency. 

Q.  And  when  you  find  such  cases  — 

The  Witness —  That  was  shown  in  one  of  the  large  banks  in  Hew 
York  during  that  year. 

Q.  Which  bank  ?  A.  I  would  not  like  to  name  the  bank ;  they 
lost  on  governments  alone,  ;the  president  told  me,  and  the  report 
shows  it,  from  the  1st  of  January,  1876  to  the  1st  of  January,  1877, 
between  $700,000  and  $800,000. 

By  Senator  Cole  : 

Q.  What  bank  is  that  ?    A.  A  bank  in  New  York. 

By  Mr.  Tracy  : 

Q.  We  would  like  to  know  the  name  of  it;  was  it  a  bank  with  a 
surplus  or  not  ?     A.  Yes,  sir, 

Q.  Larger  than  that  loss?  A.  Yes,  sir;  it  was  a  big  bank  and  a 
strong  bank  yet ;  I  speak  of  that  as  an  illustration. 

By  Mr.  McGuiee  : 

Q.  In  such  cases  has  it  been  the  rule  and  action  of  the  department 
to  exercise  your  best  judgment  as  to  what  course  the  superintendent 
should  pursue  ? 

Mr.  Tract  —  I  object  to  it  as  wholly  inadmissible  and  leading. 

Mr.  Chapman  —  Mr.  President,  the  idea  of  the  great  State  of  New 
York,  whose  representative  is  here,  where  an  olficial  of  the  State 
is  being  tried  under  the  charges  as  they  are  presented  here  ;  I  sub- 
mit to  the  Senate  whether  it  is  within  the  dignity  of  the  prosecution, 
which  is  representing  the  State  of  New  York,  to  object  to  questions 
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on  the  ground  of  their  being  leading.  1  submit  in  the  trial  of  a 
petty  criminal  offense  in  a  County  Court  where  the  defendant  is 
charged  simply  with  stealing  chickens,  that  that  line  ot  objection 
would  be  rebuked  by  the  court.  I  submit  further,  that  the  district 
attorney  of  a  county  is  supposed  to  represent  both  sides  — not 
simply  the  interests  of  the  complainant,  who  may  desire  to  con- 
vict the  accused  under  any  and  all  circumstances,  but  he  repre- 
sents the  people  of  the  county,  and  among  the  people  of  the  county 
he  finds  the  defendant,  the  person  charged  with  the  crime.  It  is 
within  the  knowledge  of  every  lawyer  around  this  circle  that  it  is 
recognized  as  a  part  of  a  district  attorney's  duty  to  protect  the  rights 
of  the  accused  just  as  faithfully  and  just  as  energetically  as  he  is 
required  to  protect  the  rights  of  the  people.  Now,  sir,  when  we 
step  from  this  little,  low  plain  of  the  trial  of  a  criminal  in  a  County 
Court  up  into  this  broad  expanse,  where  the  whole  people  of  the  State 
are  interested  on  the  one  side,  and  every  one  of  them  are  just  as  much 
interested  on  the  other,  I  submit  that  it  is  not  within  the  dignity 
that  should  properly  pertain  to  a  trial  of  this  nature  that  the  prosecu- 
tion should  stoop  to  raising  these  technical  objections  —  objecting  to 
a  question  on  the  ground  of  its  being  leading.  I  will  not  dispute  but 
that  my  friend  has  the  right  to  make  the  objection  and  now  we 
appeal  to  the  Senate  that  the  accused  may  have  the  right  of  a  liberal 
presentation  and  a  liberal  construction  of  the  rules. 

Mr.  Tract  —  Mr.  President,  I  should  be  very  sorry  if  any  error 
on  our  part  should  soil  the  dignity  of  the  State  of  New  York,  and  I 
am  incapable  of  doing  an  injustice  deliberately  to  this  party  who  is 
now  upon  the  stand,  and  I  do  not  think  I  have  done  a  small  thing  in 
making  this  objection.  Now,  generally,  it  is  the  province  of  the 
court  to  admit  or  reject,  in  its  discretion,  leading  questions.  If  you 
can  find  a  case  that  is  more  unfit  wherein  to  have  a  leading  question 
put  than  this  I  know  not  where  to  look  for  the  illustration.  Here  is 
the  head  of  the  Banking  Department,  having  been  there  four  years 
and  a  half.  He  has  testified  to  certain  facts  this  afternoon  generally 
about  the  policy  of  his  department,  and  now,  instead  of  leaving  him 
to  tell  what  this  course  of  business  was,  and  what  its  rule  or  action 
was,  the  learned  counsel  treats  this  witness  like  an  infant,  and  forms 
a  proposition  in  just  the  terms  he  wants  it,  and  then  he  wants  him  to 
say  "yes."  Is  it  necessary  to  lead  this  witness  in  the  form  in  which 
the  question  indicates;  whether  "in  such  cases  it  has  been  the  policy 
of  the  department,  before  and  afterwards,  to  exercise  its  best  judgment 
in  a  certain  way  ?"  If  that  is  his  idea,  can  he  not  utter  it  ?  The 
rule  in  regard  to  leading  questions  is  this :  If  a  man  has  an  idea,  he 
has  words  to  put  it  in,  unless  he  is  a  very  simple-minded,  weak  per- 
son, and  can  hardly  talk,  and  is  very  much  abashed,  and  it  is  the  duty 
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of  counsel  to  put  them,  and  the  court  in  such  cases  will  allow  them. 
Is  this  such  a  case  that  the  witness  must  be  taken  along  with  a  propo- 
sition put  in  his  mouth  to  say  :  Was  that  it  ?  While  I  submit  that  it 
is  the  rule  of  the  court  and  rule  of  evidence  foi'  the  court  to  say 
whether  this  is  a  leading  question  or  not,  it  is  undeniable  that  this  is 
a  leading  question,  unless  an  extraordinary  rule  is  to  prevail  in  this 
case.  An  examination  in  such  a  case  becomes  not  an  inquiry  what  a 
man's  course  was,  but  it  becomes  the  effort  of  counsel  to  shape  up  a 
proposition  for  him,  and  ask  him  if  he  will  assent  to  it.  I  feel  bound 
to  take  this  objection,  and  I  do  not  think  I  have  degraded  the  dignity 
of  the  State  of  New  York  in  so  doing.  If  the  Senate  shall  say  it  is 
best  not  to  examine  this  witness  in  that  way,  then  the  sooner  we  find 
it  out  the  better,  I  think. 

Upon  the  President's  request  the  stenographer  read  the  question. 
Senator  Harris — Mr.  President,  I  have  no  doubt  but  this  is  a  lead- 
ing question.  The  counsel  for  the  respondent,  I  apprehend,  entertain 
no  doubt  upon  that  subject,  because  his  address  was  an  appeal  to  the 
counsel  of  the  prosecution  to  allow  them  to  put  leading  questions,  and 
yet  there  can  be  no  harm,  it  seems  to  me,  in  such  a  question  being  put 
to  this  witness  and  being  answered  by  the  witness.  It  is  nothing  but 
the  calling  upon  the  witness  to  state  what  the  statute  is  upon  this 
subject.  The  duty  of  the  superintendent,  according  to  the  statute,  is 
to  decide  as  to  whether  it  is  safe  and  expedient  for  a  bank  to  go  on ; 
whether  it  is  unsafe  and  inexpedient  for  it  to  go  on.  That  is  the  very 
matter  which  is  left  by  the  statute  to  the  superintendent  in  all  these 
cases.  That  is  the  language  of  the  statute,  and  this  is  simply  asking 
this  witness  whether  that  has  been  the  rule  of  the  department.  It  un- 
doubtedly has  been  the  rule  of  the  department ;  if  it  has  not  it  should 
have  been,  and  the  department  has  not  been  up  to  the  statute.  Be- 
cause the  statute  leaves  it  entirely  to  the  superintendent  whether  it  is 
safe  and  expedient  for  a  bank  to  continue  business  or  unsafe  and  inex- 
pedient for  it  to  do  so.  If  the  counsel  for  the  prosecation  insist  upon 
their  objection  according  to  the  rules  we  have  established,  viz. :  that 
we  shall  be  governed  by  the  rules  entertained  by  the  courts  of  the  State, 
why  this  question  is  an  improper  one,  and  yet  I  can  see  no  objection 
to  its  being  put,  but  I  shall  have  to  be  guided  according  to  our  rules 
in  my  vote  upon  this  question.  We  have  established  those  rules,  and 
those  rules  forbid  the  putting  of  leading  questions  by  the  counsel  tfo 
the  witness,  and  this  is  a  leading  question. 

Mr.  McGuiKE — Mr.  President,  the  pui-pose  of  the  question  is  very 

easy  to  be  seen.     Some  Senators  may  entertain   the  idea  that  if  there 

be  a  constructive  deficiency  in  a  bank  of  110,000  or  $15,000,  that  it  is 

the  duty  of  the  superintendent  to  immediately  put  that  bank  into  the 
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hands  of  a  receiver,  or  in  process  of  liquidation.  Now,  one  object  of 
the  question  is  to  show  what  the  action  of  the  department  is  in  such 
cases.  If  they  find  a  bank  in  that  situation,  with  proper  management 
■and  circumstances  surrounding  that  bank,  it  cannot  get  to  the  knowl- 
edge of  this  Senate  whether  he,  in  the  exercise  of  his  best  judgment, 
fosters  and  attempts  to  carry  that  bank  along — bridge  it  over.  Now 
there  are  many  things  which  an  officer  in  discretion  seeks.  There  are 
many  circumstances  surrounding  and  impelling  his  action  which  any 
supervising  or  attempted  supervising  body  cannot  see,  nor  can  they 
feel  or  realize  the  circumstances  under  which  the  superintendent  was 
acting.  If  the  superintendent  was  charged  with  an  absolute  breach 
of  duty,  in  other  words  an  unperformance  of  an  express  provision  of 
law  that  any  one  could  see  and  determine,  who  was  capable  of  under- 
standing the  act  and  understanding  the  requirements  of  the  law,  this 
would  be  different.  But  when  a  discretionary  power  is  to  be  exercised, 
and  that  discretion  depends  upon  a  variety  of  circumstances,  then 
the  case  assumes  an  entirely  different  aspect,  and  the  body  attempt- 
ing to  supervise  the  discretion,  and  attempting  to  say  that  his  judg- 
ment was  improperly  exercised,  should  be  possessed  of  all  the  facts 
and  surroundings.  I  submit,  Mr.  President  and  gentlemen  of  the 
Senate,  that  tlie  utmost  latitude  should  be  given  to  the  officer  to  state 
not  only  the  facts  and  circumstances  such  as  can  be  communicated, 
but  the  information  of  his  department  not  only  under  himself  but 
under,  prior  administrations,  in  determining  how  the  discretion  should 
he  exercised.  They  propose  to  do  business  in  a  legal  way  to  bear 
upon  the  particular  act  which  he  maybe  called  upon  to  investigate. 

Now,  it  is  utterly  impossible,  I  submit,  Mr.  President,  at  all  to 
determine  what  a  leading  question  is,  and  what  is  not  a  leading  ques- 
tion. To-day  our  highest  courts  of  judicature  are  yet  determining 
the  question  whether  a  pecular  question  put  to  a  witness  was  leading 
or  whether  it  was  not  leading.  A  leading  question  depends  upon  the 
matter  investigated  and  the  circumstances  under  which  the  question  is 
put.  ,  While  to  one  case  or  set  of  circumstances  a  question  may  appear 
•  to  be  leading,  under  another  state  of  circumstances  it  would  not  be 
leading.  And  whether  a  question  is  leading  or  not  often  depends  upon 
the  stage  of  the  trial  at  which  the  question  may  be  put.  For  instance,  a 
witness  is  called  upon  to  state  a  conversation.  Now,  to  call  the  attention 
of  the  witness  specifically  to  the  conversation  at  the  outset,  "did  A  B 
state  so  and  so"  would  be  of  such  a  leading  character  that  any  court  would 
exclude  it  "  state  the  conversation,"  and  after  the  conversation  is  stated, 
then  it  is  permissible  to  call  the  attention  of  the  witnessdirectly  andlead- 
ingly  to  any  portion  of  the  conversation  which  is  supposed  to  be  omit- 
ted where  it  would  have  been  excluded  at  the  outset,  every  court  admits 
it  in  the  end.    Then,  again,  Mr.  President,  there  is  no  unbending  rule  of 
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law  in  courts  saying  that  every  leading  question  shall  be  excluded,  as  I 
understand  it.  That  depends  upon  the  discretion  to  be  exercised  by 
the  court.  Now,  suppose  you,  sir,  as  a  presiding  officer  of  this  body, 
should  attempt  to  determined  this  question  for  yourself  whether  it 
was  leading  or  not,  you  might  say  it  was  leading.  But  the  power 
rests  in  you,  notwithstanding,'tosay,  "in  the  exercise  of  my  discretion 
us  a  Judiciiil  officer  the  question  may  be  answered."  And  so  with  the 
Senate,  conceding  this  question  is  leading,  the  rules  of  law  do  not 
unbendingly  and  rigorously  require  this  Senate  to  exclude  it,  but  it 
authorizes  this  Senate,  in  the  exercises  of  a  discretion,  to  say  whether 
the  question  shall  be  answered  or  not  —  whether,  under  the  peculiar 
circumstances  of  the  case,  they  will  allow  the  question  to  be  put.  And 
if  it  is  in  a  coui't,  no  court  of  review  now  at  this  late  day,  attempts  to 
review  tlie  discretion  of  the  trial  judge  in  admitting  an  answer  to  a 
leading  question. 

So,  assuming,  Mr.  President,  for  the  purposes  of  the  argument, 
that  it  is  a  leading  question,  then  the  question  is  addressed  to  the 
inquiry,  "  Will  you  exercise  the  same  power  that  a  court  would  exer- 
cise ?"  or,  if  you  consider  it  expedient  and  proper  to  allow  a  leading 
question  to  be  put,  will  you  do  so  ?  If  the  Senate  is  going  to  be  gov- 
erned by  the  strict  rules  of  evidence  they  will,  in  the  exercise  of  their 
own  discretion,  admit  or  reject  it.  If  the  Senate  reject,  why  we  are 
content.  If  the  Senate  admit,  the  counsel  for  the  prosecution  will 
have  to  submit  to  whatever  ruling  is  made. 

.Senator  Cole — Can  you  get  just  what  you  want  by  asking  the  wit- 
ness what  was  tlie  practice  in  the  line  you  have  suggestive  ? 

Senator  Woouin — That  don't  get  at  the  fact. 

The  Pkbsideitt — Several  Senators  have  come  in  since  the  question 
has  been  put,  and  the  stenographer  will  read  the  question. 

The  stenographer  read  the  question. 

Mr.  McGuiRE — From  the  outset  of  the  examination  of  Mr.  Ellis,  I 
think  the  second  or  third  question  put — counsel  for  the  State  inter- 
posed the  objection,  that  the  question  was  leading  and  he  has  tortured 
his  ingenuity  from  the  beginning  of  the  examination  of  Mr.  Ellis, 
down  to  this  time  in  seeking  in  every  case  where  he  could  possibly 
see  a  chance  to  have  the  question  rejected  by  the  Senate,  upon  the 
ground  of  having  the  appearance  of  being  leading.  What  I  wish,  Mr. 
President,  to  understand  now,  is  whether  the  Senate  is  going  to  adopt 
an  unbending  rule,  that  they  will  not  exercise  the  same  discretion  that 
a  judge  would  exercise  upon  a  trial.  But  if  the  Senate  is  going  to 
adopt  and  insist  upon  a  rule  here  which  no  judge  of  any  court  of  this 
State  to  day  practices,  and  if  the  Senate  is  to  say  that  if  a  question 
has  an  element  of  being  leading  it  must  be  excluded,  why  we  can  but 
submit. 
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Now,  that  is  one  proposition  that  I  desire  the  Senate  to  pass  upon  ; 
whether  any  and  every  question  that  can  be  tortured  into  a  leading 
question  is  to  be  excluded  or  not,  and  whether  we  are  to  be  held  to 
the  strict,  rigorous  rule,  that  the  questions  must  be  in  no  form  sug- 
gestive of  the  answer  to  be  made  by  the  witness.  If  the  Senate  shall 
adopt  the  rule  that  it  will  not  exercise  a  discretion  which  a  trial  judge 
would  exercise,  and  say  we  must  confine  ourselves  to  strict  questions 
under  the  strictest  rules  of  the  common  law  of  evidence,  then 
we  will  adapt  our  course  to  it.  We  will  endeavor,  I  will  say  to  the 
Senate,  in  the  narration  of  facts  to  be  detailed  by  the  witness, 
carefully  and  studiously,  to  avoid  any  question  leading  in  its  charac- 
ter, that  will  suggest  to  the  witness  in  any  form  the  answer  to  be  given 
to  that  question,  but  when  it  comes  to  the  action  of  the  department 
to  motives  which  governed  the  department  or  its  head  (the  superin- 
tendent), why  then  it  seems  to  me  that  nothing  more  than  common 
fairness,  requires  that  such  questions  should  be  allowed  to  be  put  to 
the  witness  as  will  inform  the  Senate  whether  Mr.  Ellis  was  acting 
upon  a  matured  judgment,  or  whether  he  was  acting  or  neglecting  to 
act  upon  no  judgment  at  all.  What  I  wish  to  get  at  is  what  the  de- 
partment has  heretofore  done  in  like  cases.  What  he,  as  superintend- 
ent has  done  for  the  purpose  of  informing  the  Senate,  that  when  a 
bank  had  a  small  deficiency  or  even  considerable  of  a  deficiency,  in 
comparison  to  its  resources,  and  that  the  management  of  the  bank 
has  been  proper  ( its  ofiBcers  have  been  men  of  integrity,  and  its  officers 
designed  to  sustain  and  support  the  bank),  that  that  action  has  never 
been  arbitrary  in  closing  up  such  bank  and  putting  it  in  the  hands  of 
a  receiver,  merely  because  upon  the  face  of  the  papers  it  could  not  pay 
dollar  for  dollar. 

Mr.  Teacy  —  Mr.  President,  I  took  this  objection  before,  and  as  the 
Senate  has  a  somewhat  fuller  attendance  than  when  I  first  took  it,  it 
is  proper  for  me  to  repeat  a  little.  First,  I  was  mel;  with  the  flout 
that  the  honor  and, dignity  of  the  great  State  of  New  York  was  dam- 
aged by  my  taking  a  small,  technecal  objection.  I  made  my  answer  to 
that  as  well  as  I  could,  deeming  that  nothing  of  that  sort  could  be 
fairly  intimated  from  what  I  had  said  or  done.  In  the  next  place  I 
stated  most  distinctly  at  the  outset  that  the  power  to  put  a  leading 
question  is  in  the  court  to  allow  or  to  disallow  —  no  exception  lies  to 
its  decision  when  the  court  exercises  its  judgment.  And  then  I 
appealed  to  the  judgment  of  this  court  that  this  was  such  a  case  as 
would  allow  such  a  question  to  be  put  in  a  leading  case.  First,  as  a 
case  where  the  party  himself  after  being  examined  at  large  upon 
these  subjects  before  a  committee,  and  after  hearing  the  accusations 
against  him  for  a  long  time,  and  this  trial  on  for  considerable  time 
ought  to  be  capable  of  describing  his   conduct  himself,  and  declaring 
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the  principles  upon  which  he  acted  without  the  questions  being  form- 
ulated for  him  and  put  in  this  method  to  be  answered  yea.  Then  as 
to  the  very  nature  of  the  question  itself,  there  has  been  mention  made 
of  such  cases  ;  that  there  were  cases  like  a  new  savings  bank  that 
buys  a  new  safe  in  which  to  deposit  its  money,  etc.,  and,  if  wound  up 
the  next  day,  it  would  be  short,  and  all  that.  Some  such  cases  were 
paraded  at  length  here,  and  then  comes  the  question,  as  1  took  it  down 
from  the  reading  of  the  stenographers:  "In  such  cases  has  it  beea 
the  rule  and  action  of  the  department  to  exercise  your  best  judgmeat 
as  to  what  course  the  superintendent  should  pursue?"  Ifot  asking 
"what  has  been  the  action  of  the  department  in  such  cases  ?"  That 
would  be  the  fairest  question  in  the  world  to  put  the  witness,  and  a 
question  that  treats  the  witness  with  dignity,  and  as  a  man  capable  of 
answering  with  understanding  and  intelligence,  and  as  comprehending 
what  he  is  about.  Not  "  what  has  been  the  rule  of  the  department  in 
such  cases,"  and  whether  his  action  conformed  or  not,  but  it  is  put 
into  a  gross  proposition  of  "  Not  guilty "  on  the  whole  case.  It  is 
shaped  for  him,  and  he  is  called  upon  to  testify,  and  the  presumption 
is  that  this  question  is  intended  to  be  answered  "yea,"  and  the  accused 
is  expected  to  answer  "  yea  ; "  that  it  has  been  the  rule  of  the  depart- 
ment in  his  time,  and  before  him,  as  well  (  certainly  in  his  own  time  ), 
and  has  been  the  action  of  the  department  in  all  such  cases  to  exer- 
cise the  best  judgment  it  possesses  in  respect  to  its  course.  It  is  say- 
ing to  Mr.  Ellis  (  the  next  question  might  follow  just  as  well ),  "  Upon 
all  the  matters,  with  that  fact  before  you  in  your  department,  have 
you  always  and  upon  every  occasion,  exercised  your  best  judgment  to 
perform  your  whole  duty,"  and  he  would  solemnly  say,  "Yea."  Would 
,  that  be  good  for  any  thing  as  evidence  ?  Is  that  the  way  to  get  at 
facts  ?  Is  he  put  on  the  stand  to  answer  to  the  formulations  of  coun- 
sel ?  The  question  has  such  a  depth  and  possesses  such  a  length,  that 
a  response  to  a  leading  question  of  that  sort  is  perfectly  out  of  the 
question.  In  a  tribunal  you  allow  many  leading  questions.  I  refer  to 
the  latitude  given  in  permitting  leading  questions  to  persons  of  feeble 
mind,  of  contracted  education  and  minds  slow  to  grasp  ideas,  where 
the  queries  are  upon  some  informal  and  unimportant  matters  ;  but, 
sir,  it  is  rare  indeed,  there  is  no  precedent  for  it,  that  the  judge  says 
it  is  proper  to  allow  a  man  to  testify  "yea  "  or  "nay"  to  the  formula- 
tions of  counsel  to  a  question  carefully  stated  and  covering  the  whole 
case.  "In  such  case"  (where  a  bank  is  short)  "has  it  been  the 
action"  ( on  every  occasion  )  "  to  use  your  best  judgment  as  a  public 
ofiBcer,  every  time,  as  to  what  you  should  do  ?"  Now,  Mr.  President, 
I  beg  leave  to  say  further,  as  this  is  a  matter  of  discretion  with  the  court, 
the  Senate  can  receive  it  or  not  as  it  sees  fit.  I  want  the  gentlemen  to 
see  the  objection.     It  seems   to  me  if  it  is  not  an  occasion  for  me  to 
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take  an  objection,  then  I  had  better  not  take  an  objection  for  any 
kind  of  a  leading  question  whatever,  and  the  whole  matter  is  thrown 
by  the  board.  The  nature  of  the  question,  and  of  the  gentleman  put 
upon  the  stand,  having  been  examined  all  the  morning,  and  having 
been  examined  at  length  before,  and  then  for  the  gentleman  to  ask 
him  what  he  has  done.  There  is  matter  in  the  substance  of  the  ques- 
tion it  might  be  said,  but  I  took  the  objection  that  it  was  leading,  as 
counsel  brought  in  this  aggregation  of  matters,  the  practice  and  rule 
and  conduct  in  all  such  cases  throughout  his  term  of  office,  to  do  his 
duty  every  time.  That  is  putting  in  the  plea  of  "not  guilty."  That  is 
not  the  form  in  which  it  should  be  put.  If  he  had  been  asked  what 
his  action  had  been  in  such  cases,  that  would  have  been  one  thing  > 
What  his  rule  had  been  in  such  cases,  that  would  be  a  matter  of  opin- 
ion and  he  could  state  it,  and  it  could  be  divided  into  two  questions  ; 
but  he  sweeps  the  whole  field  of  his  action  as  a  public  officer,  and  says 
in  gross,  "In  all  that  sort  of  cases  have  you-  always  as  a  rule,  and  in 
fact  exercised  the  best  judgement  you  were  capable  of!"'  and  of  course 
he  is  to  say  "yea"  to  that,  or  else  they  would  not  put  the  question. 

Senator  WooDiN — This,  after  all,  Mr.  President,  is  simply  a  ques- 
tion submitted  to  the  discretion  of  the  Senate;  the  senate  has  already 
adopted  a  rule  which  permits  it  to  exercise  its  discretion  whether  it 
will  allow  a  leading  question  ;  such  is  one  of  the  rules  of  this  Senate. 
That,  sir,  is  a  part  and  parcel  of  the  rules  of  evidence;  permit  every 
leading  question,  although  there  is  a  rule  forbidding  leading  ques- 
tions. Nevertheless,  the  rules  of  evidence  permit  the  court  to  pass 
upon  the  question,  in  its  discretion,  whether  it  will  allow  such  lead- 
ing question  or  not.  There js  no  rule  of  evidence,  either  here  or  else- 
where, which  rejects  leading  questions  absolutely,  but  always  with  the 
qualification  of  allowing  the  answer  first.  It  is  to  allow  it  or  not  to 
exercise  his  discretion  in  regard  to  it.  Now  it  being  that  question, 
and  that  alone,  it  seems  that  we  should  be  a  little  considera,te  here. 
The  greatest  degree  of  liberality  that  has  to  my  mind  been  almost 
shocking  sometimes  has  been  exercised  toward  the  prosecution  from 
the  beginning  of  this  trial  down  to  the  present  moment.  Questions 
that  were  leading,  and  questions  that  to  my  mind  were  irrelevant, 
nevertheless  have  been  allowed  by  the  Senate  to  be  put.  The  great- 
est degree  of  liberality  has  been  extended  to  tlie  prosecution,  and  it  is 
pretty  late  now  to  raise  this  question  of  whether  the  Senate  shall  exer- 
cise its  discretion  in  allowing  a  leading  question  to  be  put.  What  is 
this  question  ?  And  first  let  me  preface  by  saying  that  the  prosecu- 
tion have  been  industriously  engaged  here  for  two  weeks  informing 
the  Senate  of  just  precisely  what  the  superintendent  has  done,  and 
when  they  get  to  the  end  of  that  the  superintendent  is  put  upon  the 
stand  and  asked :  "In  such  cases  has  it  been  your  policy  to  exercise 
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your  best  judgmeni  ?"    And  tho  prosecution  call  that  leading.     What 
he  has  done  is  already  in  evidence  and  there  is  no  dispute  about  it. 
There  is  no  question  about  what  he  has  done.     Now,  then  the  ques- 
tion is  put  to  him  :  "Did  you  exercise  your  best  judgment,  and  was 
that  your  policy  ?"    And  will  the  counsel  for  the  prosecution  or  any 
other  human  being  tell  how  you  can  ascertain  whether  he  has  exercised 
his  best  judgment,  unless  you  put  that  question  direct  to  him  ?    You 
may  ask  him  what  his  policy  has  been,  and  he  may  give  you  a  correct 
answer,  and  answer  it[from  morning  till  night,  but  you  haven't  got  the 
answer  yet  from  him  whether  he  acted  according  to  his  best  judg- 
ment.    He  alone,  of  all  persons  in  this  world,  can  answer  that  ques- 
tion, and  you  cannot  ascertain  the  fact  unless  you  ask  that  question 
of  him.     You  have  got  out  what  he  has  done.     The  counsel  for  the 
prosecution  says  :  "Why  not  ask  him  what  his  policy  has  been  ?"   Well, 
he  might  be  asked  that,  and  he  could  answer  a  long  string  of  things, 
but  yet  he  has  not  answered  what  his  best  policy  and  j  Udgment  has  been  ; 
what  his  own  judgment  can  tell.     He  may  repeat  it  over  and  over,  but 
yon  have  not  yet  learned  from  him  whether  he  acted  according  to  his  best 
judgment,  or  according  to  the  judgment  of  some  one   else.     Now,  it 
seems  to  me  that  question  is  not  a  leading  question,  or,  if  leading,  it 
is  the  only  possible  way  you  can  get  that  answei',  unless  you  resort  to 
a  trick,  and  ask  a  question  and  then  say  :  "I  will  not  ask  that  ques- 
tion.    Now,  I  will  ask  you  what  your  policy  has  been  ?"     And  so  the 
witness  having  learned,  from  the  interrogator,  what  he  desires  to  get  at, 
would  proceed  to  say :  "Why,  my  policy  has  been  to  exercise  my  best 
judgment."     But  I  would  rather  the  question  would  be  put  direct  to 
the  witness.     We  have  the  history  of  his  acts  for  the  iast  four  years, 
and  we  know  what  he  has  done,  and  counsel  for  the  prosecution  have 
been  at  work  for  two  weeks  extracting  such  information  and  telling 
us  what  he  has  done,  and' now  the  question  is  put  to  him,     "Did  you 
exercise  your  best  judgment?"     Is  there  any  other  way  to  get  at  that 
act  ?  because  it  is  a  fact.     It  seems  to  me  it  ig  not  objectionable,  be- 
cause it  is  leading.     It  seems  to  me  if  a  defense  for  the  Bank  Super- 
intendent is,    "Did   he   exercise  his   best  judgment?"    and,   having 
exercised  his  best  judgment,  that  he  should  go'free,  that  he  ought  to 
have  the  benefit  of  that  direct  question. 

Senator  Starbuck — Mr.  President,  until  within  the  last  few 
years  neither  this  question,  nor  any  question  akin  to  it,  would  be 
tolerated  in' any  court  of  justice  in  this  State.  The  reason  why  it 
would  not  be  tolerated,  and  the  reason  why  the  minds  of  the  best 
jurists  are  taxed  with  the  question  as  to  whether  the  Court  of  Appeals 
should  recede  from  the  principle  involved  in  this  debate,  is  this :  The 
answer  of  the  witness  tenders  no  issue  that  can  be  litigated  by  testi- 
mony.     As   lawyers   here  know,  the  question  first  arose  upon  the 
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proposition  to  prove,  out  of  the  mouth  of  an  alleged  fraudulent 
assignor,  the  fact  that  he  made  the  assignment  and  demeaned  him- 
self, he  did,  without  any  intent  on  his  part  to  hinder,  delay  or  defraud 
his  creditors.  Up  to  that  time  the  wise  rule  had  prevailed  that  he 
should  declare  what  he  did,  and  upon  what  he  did  t];ie  judicial  mind 
would  determine  as  to  whether  or  not  it  evidenced  an  intent  to  defraud 
his  creditors,  and  the  objection  to  this  new  rule  is,  and  always  has 
been,  that,  when  the  witness  declares,  "  I  did  this  thing  without  any 
intent  to  hinder,  delay  or  defraud  my  creditors,"  there  can  be  no  coun- 
ter-proposition stated.  It,  therefore,  is  not  an  issuable  question,  and, 
as  I  said  before,  the  minds  of  the  best  jurists  are  to-day  taxed  as  to 
whether  it  is  a  duty  in  the  administration  of  our  jurisprudence  to  recede 
from  that  rule.  Now  you  have  that  rule,  embodied  in  this  question  ; 
that  precise  rule  an  interrogation  to  this  witness  as  to  whether  he 
exercised  his  best  judgment.  Upon  the  principles  that  have  hitherto 
prevailed  that  would  be  determined  upon  the  thing  he  did,  and  if  the 
thing  he  did  was  repugnant  to  the  best  judgment  of  the  best  and  most 
enlightened  minds  it  would  be  determined  against  him,  but  if  it  was  in 
consonance  and  harmony  with  the  best  judgments  of  the  best  enlight- 
ened minds,  he  would  prevail  upon  the  fact.  It  is  proposed  to  pro- 
pound to  him,  "sir,  did  you  in  truth  exercise  your  best  judgment  ?" 
Who  shall  show  he  did  not,  excepting  that  he  speaks  from  the  fact  and 
attempts  to  argue  that  no  just  mind  ought  to  reach  such  conclusion. 
Now,  sir,  this  proposition  is  plausibly  stated  and  plausibly  argued  ;  I 
mean  upon  the  part  of  the  party  propounding  the  question.  Plausibly 
stated  and  plausibly  argued  I  say.  But,  sir,  lying  at  the  foundation  of 
this  debate  is  the  broad  admission  that  the  question  involves  a  departure 
from  the  wise  principles  that  have  governed  jurisprudence  through  all 
the  years.  That  wise  principle  condemns  leading  questions  in  all  cases 
where  the  mind  of  the  court  is  led  to  the  conclusion  that  the 
leading  of  the  mind  of  the  witness  is  for  a  vicious  purpose.  Now 
here  it  is  agreed  between  counsel  that  the  question  is  a  leading  ques- 
tion and  violates  this  principle.  For  a  good  end  ?  Why  it  is  to  let 
into  the  case  the  possibility  of  interrogating  upon  a  question  that  can- 
not be  litigated  because  there  is  no  one  who  can  speak  on  the  other 
side  of  the  question.  The  Senate  is  invoked  to  let  in  leading  ques- 
tions, pure  and  simple,  for  a  vicious  purpose,  and  it  does  not  come 
with  the  same  favor  as  the  case  comes  that  is  put  by  way  of  argument, 
where  the  effort  or  object  is  to  enlighten  a  weak  mind,  to  aid  a  falter- 
ing witness,  or  to  relieve  from  the  embarrassment  of  bashfulness.  Here 
we  are  asked  to  admit,  concededly,  a  leading  question,  not  for  a  good, 
but  to  strengthen  a  bad' purpose.  Now,  for  such  a  purpose,  the  rule 
ought  not  to  be  let  down  or  relaxed ;  bufr  how  shall  it  be 
put,    says    the   Senator?      Why,    the   method    suggested    to    every 
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mind  is  to  say  to  tliis  witness:  "You  have  heard  the  acts 
imputed  to  you  described,  do  you  admit  their  '  truth  ? "  "  Yes." 
"  Well,  sir,  will  you  state  to  the  Senate  what  were  the  facts,  and  the 
motive  that  governed  your  action  in  doing  the  thing  for  which  you  are 
now  censured  r "  De  Witt  C.  Ellis,  as  he  sits  there,  will  tell,  in  detail, 
the  best  way  he  can,  the  facts  and  the  motives  that  governed  his  mind 
in  acting  in  the  manner  in  which  he  acted  ;  and  when  he  gives  that 
detail,  he  will  put  into  your  hands,  sir,  and  into  the  hands  of  every 
Senator,  an  instrument  upon  which  to  scrutinize  the  truthfulness  of 
the  matters  invoked  by  this  question.  "  I  exercised  my  best  judgment, 
and  governed  by  the  strictest  —  " 

Senator  Woodin — How  are  you  to  litigate  that  answer  when  you 
get  it  ?  That  is  the  question  we  hiive  been  bothered  with  all  the  way 
through. 

Senator  Starbuck — The  Senator  did  not  hear  my  formulse. 
Senator  Woodin — Yes  ;  I  heard  it  all. 

Senator  Starbuck — I  say  when  he  has  heard  the  question  :  "  What 
were  the  motives  that  governed  your  action — what  were  the  facts — why 
did  you  do  this  thing  ?  "  if  he  will  answer  "  I  was  influenced  by  my 
own  best  judgment"  the  Senator  from  the  Twenty-fifth  [Mr.  Woodin] 
knows  just  how  far  that  goes. 

But  to  return  to  the  questions  "  what  under  these  surroundings 
were  the  influences  that  governed  or  influenced  you  to  these  things  ?" 
Suppose  he  says  in  reply  :  "  Well,  sir,  I  met  Mr.  Freeman  ".Clark  of 
New  York,  and  held  a  conversation  with  him  ;  I  met  Jay  Gould  in 
New  York,  and  had  a  conversation  with  him  ;  they  are  strong  finan- 
cial men  ;  they  told  me  if  I  proceeded  to  disturb  the  Third  National 
Bank  I  would  thereby  shake  financial  centers  ;  there  would  be  a  run 
upon  the  banks  in  which  we  were  interested,  and  that  would  make 
large  losses  ;  "  it  may  be  he  would  render  that  for  a  reason  ;  if  he  did, 
would  he  not  render  a  reason  fatal  to  himself?  Why  ?  Because  he 
went  to  those  sources  of  information  whose  interests  were  adverse  to 
the  depositors  that  he  was  there  to  protect ;  and  that  is  what  I  mean 
when  I  say  that  if  called  upon  to  describe  what  were  the  reasons  of 
his  action,  and  what  were  the  influences  that  governed  him,  and  what 
were  the  motives  that  made  him  do  as  he  did,  then  he  is  called  upon 
to  specify  something,  and  if  he  specifies  something  as  fatal  to  his 
case,  as  would  be  the  supposed  case  I  have  put,  then  we  know  just 
how  much  there  is  of  the  declaration  that  he  exercised  his  own  best 
judgment.  For  these  reasons  thus  hastily  stated,  I  think  the  Senate 
ought  not  to  recede  from  the  sound  rule  of  ordinary  practice  that 
leading  questions  shall  not  be  propounded.  I  think  the  Senate  ought 
not  to  recede  from  the  proposition  which  I  think  has  never  been  dis- 
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puted  until  to-day  that  leading  questions  should  not  be  permitted 
when  their  purpose  is  vicious,  and  is  not  to  aid  in  elucidating  the 
truth. 

Senator  Gekaed— Mr.  President,  as  I  understand  the  question  now 
under  discussion  is  not  that  supposed  to  be  the  question  by  the  Sena- 
tor from  the  Twenty-fifth.  The  questioji,  as  I  heard  it  read  by  the 
clerk,  was,  what  was  the  rule  of  your  department  that  governed  you 
in  similar  cases  ? 

Senator  Woodin — That  is  not  the  question.  The  Senator  based 
his  argument  upon  the  question,  "  Did  you  base  your  judgment 
upon — " 

Mr.  Tracy  here  read  the  question  originally  propounded. 

Senator  Geraed — That  is  what  I  supposed.  Now,  sir,  very  briefly, 
we  are  not  here  to  try  a  rule,  but  an  application,  and  a  duty  arising 
from  a  certain  ofiBcial  position  in  connection  with  certain  facts.  The 
question  as  to  the  existence  of  the  rule  must  apply  either  to  a  rule 
under  the  administration  of  the  present  incumbent,  or  a  rule  under 
prior  administration.  Now  it  is  very  evident  that  this  gentleman 
cannot  testify  as  to  the  rule  under  a  prior  administration,  because  he 
was  not  there,  and  his  answer  would  not  be  the  best  evidence,  but 
would  be  hearsary.  Neither  do  I  think  it  would  be  proper  for  him  to 
testify,  he  being  the  head  of  the  department,  to  a  rule  which  was  to 
be  the  guide  of  his  action,  and  under  which  he  can  establish  a  de 
fense.  The  question  is  not  what  was  the  rule  of  the  department,  but 
what  was  the  duty  of  the  department  ?  The  question  cannot  apply 
to  a  prior  administration  but  must  apply  to  this,  and  it  strikes  me  it 
is  quite  irrelevant  and  quite  immaterial  what  rule  the  gentleman  may 
have  laid  down  for  his  department,  whether  good,  bad  or  indifferent, 
and  the  question  follows  {I  throw  out  all  considerations  as  to  whether 
it  is  loading  or  not),  was  the  duty  properly  discharged,  whether  or  not 
a  rule  was  established  by  the  incumbent  ? 

Senator  WooDiK^The  Senator  ought  to  hear  the  question  read 
again,  because  it  confines  it  to  the  working  of  the  department. 

The  stenographer  read  the  question. 

Senator  ScHOOifMAKER — Mr.  President,  from  the  importance  given 
to  this  inquiry  in  the  discussion  by  the  Senators  and  counsel,  it  must 
be  regarded  as  a  crucial  inquiry,  but  it  does  not  so  appear  to  me.  It 
seems  to  me  the  Senator  from  the  Seventh  (Mr.  Gerard)  has  charac- 
terized this  question  as  it  ought  to  be  characterized.  It  simply  calls 
for  an  answer  whether  the  department  had  a  certain  rule  or  not  •  "in 
such  cases  was  it  the  rule  and  action  of  the  department  to  do  so-and- 
so."  In  other  words,  "to  exercise  your  best  judgment."  As  the 
Senator  well  observes  it  is  immaterial  what  the  rule  of  the  depart- 
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ment  may  have  been,  if  that  rule  was  not  in  conformity  to  the  statute. 
The  only  rule  to  govern  the  officer  at  the  head  of  the  department  is  the 
statute.  If  there  be  a  rule  in  the  department  at  variance  with  the  stat- 
ute then  the  rule  is  "  more  honored  in  the  breach  than  in  the  observ- 
ance." Now  to  understand  whether  this  question  is  proper,  all  we  have 
to  do  is  to  compare  the  question  with  the  statute  and  then,  we  can  reach 
a  satisfactory  result  wi  thout  any  difficulty.  I  have  the  statute  before  me. 
It  is  tlieact  of  1871,  and  I  believe  the  language  is  identical  with  the  act 
of  1875  in  this  particular.  First,  it  is  made  the  duty  of  the  superintend- 
ent to  examine  banks  as  often  as  once  in  two  years.  Second,  "and 
whenever  any  savings  bank,  or  institution  for  savings,  shall  fail  to ' 
make  a  report  in  compliance  with  this  act,  or  whenever  the  superin- 
teiulent  shall  have  reason  to  believe — "  ank  I  ask  Senators  to  mark 
the  piiraseology  of  this  statute—"  that  any  savings  bank  or  institution 
for  savings  is  loaning  or  investing  money  in  violation  of  its  charterer 
of  law,  or  is  conducting  business  in  an  unsafe  manner,  it  shall  likewise 
be  his  duty,"  to  do  what  ?  To  make  an  examination.  That  is,  when  he 
shall  have  reason  to  believe  that  these  improper  things  exist,  then  he 
must  make  his  examination.  "  And  whenever  it  shall  appear," — now 
this  follows  the  examination — "  to  the  superintendent,  from  any 
examination  " — whenever  the  facts  discovered  upon  the  examina- 
tion— "made  pursuant  to  the  provisions  of  this  section,  that  any  sav- 
ings bank  or  institution  for  savings  has  been  guilty  of  a  violation  of 
its  charter  or  of  law,  or  is  conducting  business  in  an  unsafe  manner,  he 
shall,  by  an  order  under  his  hand  and  seal  of  office,  addressed  to  the 
institution  so  offending,  direct  discontinuance  of  such  illegal  or  unsafe 
practices."  That  is  the  next  step  ;  directing  a  discontinuance  of  the 
objectionable  practices.  Now,  third,  "and  whenever  any  savings  bank 
or  institution  for  savings  should  refuse  or  neglect  to  comply  with  such 
order,  or  whenever  it  shall  appear  to  the  superintendent  that  it  is  un- 
safe or  inexpedient  for  any  savings  bank  or  institution  for  savings  to 
continue  to  transact  business,  he  s/ialF— that  is  the  language — "com- 
municate that  fact  to  the  Attorney-General,  whose  duty  it  shall  then 
be  to  institute  such  proceedings"  as  are  prescribed.  Now,  these  duties 
are  mandatory  upon  the  superintendent.  There  is  no  rule  for  the  ex- 
ercise of  judgment  at  all.  It  is  a  command  of  the  statute.  When- 
ever it  shall  appear  by  an  examination,  to  be  conducted  in  person  by 
the  superintendent  or  by  his  proxy,  then  the  command  of  the  statute 
steps  in  and  directs  what  shall  be  done.  That  is  the  statute.  Of 
what  possible  materiality  is  it  whether  a  rule  exists  by  the  custom  of 
the  department  or  not.  A  rule  of  that  kind  may  be  at  war  with  these 
commands  of  the  statute. 

I  attach  no  sort  of  importance  to  the  form  of  the  question,  whether 
it  be  leading  or  not.     Unless  the  question  be  so  comprehensive  as  to 
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embody  an  entire  answer,  or  to  draw  forth  an  answer,  I  would  never 
exclude  a  question  because  it  might  be  slightly  leading.  Take  the 
question  here  as  to  the  materiality — the  substance  of  this  question — 
whether  a  rule  established  by  an  officer  whose  duty  it  is  to  obey  law 
shall  supersede  the  law.  That  is  the  question.  Now,  the  Senator  from 
the  Twenty-fifth  (Mr.  Woodiu),  in  the  kindness  of  his  heart,  seems  to 
think  that  that  evidence  might  be  proper,  but  I  appeal  from  the  Sen- 
ator's heart  to  his  judgment. 

Senator  Woodin — That  is  what  I  spoke  from,  my  judgment. 

Senatoi  Schoonmaker — And  I  ask  him  whether,  in  his  judgment, 
that  kind  of  testimony  is  proper.  This  is  not  a  question  of  motive. 
I  differ  with  the  Senator  from  the  Eighteenth  (Mr.  Starbuck,).  It  is 
not  a  question  of  motive  all,  but  it  is  the  question,  with  the  facts  in  a 
particular  given  case,  to  which  the  attention  of  the  officer  was  called, 
did  he,  in  the  particular  and  specific  case,  regard  it  as  safe  and  expe- 
dient, or  as  unsafe  and  inexpedient,  that  a  particular  bank  should  be 
suffered  to  continue  its  business.  As  I  conceive,  there  should  be  no 
difficulty  about  this.  The  facts  relating  to  any  bank  can  be  given — 
all  the  material  facts — and  then  it  is  very  easy  for  this  or  any  other 
witness  who  may  be  put  upon  the  stand  to  say  whether,  upon  these 
facts,  he  decided  that  it  was  safe  and  expedient,  or  unsafe  or  inexpedi- 
ent, for  a  particular  bank  to  continue  business.  This  rule  throws  no 
light  upon  the  subject  at  all.     There  can  be  no  rule  except  the  law. 

Senator  Woodin — One  word,  Mr.  President,  and  then  I  will  have 
done.  I  am  a  little  at  a  loss  to  ftnderstand  why  it  is  that  the  Senator 
from  the  Fourteenth  (Mr.  Schoonmaker),  who  is  always  fair,  and  the 
Senator  from  the  Seventh  (Mr.  Gerard),  who  is  equally  fair,  should  re- 
peat with  such  emphasis,  over  and  over  again,  their  objections  to  the 
rule  of  the  department,  and  leave  out  other  very  material  points  in 
this  question  :  "And  action."  I  do  not  care  any  thing  about  what 
the  rule  of  the  department  has  been  unless  their  action  has  been  in 
accordance  with  the  rule.  This  question  speaks  of  the  rule  and  action 
of  the  department,  and  not  the  rule  alone.  We  do  not  care  any  thing 
about  theii:  rule,  however  good  it  may  be,  unless  their  action  has  been 
in  accordance  with  it.  That  is  the  precise  question  put  here.  "Has 
it  been  the  rule" — there  the  Senators  from  the  Seventh  and  Four- 
teenth stop,  after  emphasizing  again  and  again,  "has  it  been  the  rule 
of  the  department."  I  don't  care  any  thing  about  that,  but  when  I 
learn  there  has  been  a  good  rule,  and  that  the  action  of  the  depart- 
ment has  been  in  accordance  with  it,  it  seems  to  me  to  be  material  to 
inquire  about  it.  "Has  it  been  the  rule  and  action  of  the  department 
to  exercise  its  best  judgment.  While  the  Senator  from  the  Fourteenth 
(Mr.  Schoonmaker)  reads  this  statute,  he  finds  good,  convenient  places 
for  emphasis.    He  says  there  is  no  chance  here  for  discretion.     No 
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chance  here  for  the  exercise  of  wise  judgment,  and  when  he  reaches 
the  mandatory  part  of  this  statute,  he  emphasises  and  says,  "he  shall 
thereupon."  That,  without  the  emphasis,  reads  just  as  strong.  But 
there  is  another  place  where  emphasis  may  be  brought  to  bear ;  "or 
whenever  it  shall  appear  to  the  superintendent  that  it  is  unsafe  or  inex- 
pedient ;"  appear  to  what  ?  Appear  to  his  understanding;  appear  to 
his  best  judgment  that  it  is  unsafe. 

Senator  Schoonmakbe— Mr.  President,  will  the  Senator  allow  me  ? 

Senator  Woodin — Certainly,  sir. 

Senator  Schookmakee — Appear  how  ?  Why  appear  by  the  facts 
developed  upon  this  examination  ? 

Senator  Woodin — Bring  out  whatever  facts  you  may  by  your  exam- 
ination, unless  those  facts  make  it  appear  to  the  understanding  and 
judgment  of  the  Bank  Superintendent,  then  I  ask  whether  he  may  be 
considered  culpable  upon  the  rule  and  action  of  the  department  in 
exercising  his  best  judgment  in  view  of  all  the  facts  and  circumstances 
of  the  case. 

There  is  another  reason.  Senators,  why  I  don't  want  to  rule  out  this 
evidence,  or  to  seemingly  establish  a  rule  for  our  judgment  in  this 
case.  Now,  I  understand  it  to  have  been  (I  judge  it  to  be  from  the 
very  question  put  here)  the  policy,  or  one  of  the  grounds  of  defense, 
of  the  superintendent,  all  through  the  examination  before  the  com- 
mittee, that  the  superintendent,  having  exercised  his  best  judgment 
and  his  wisest  discretion  in  regard  to  closing  up  this  business,  that 
that  is  a  good  defense.  Now,  then,  do  not  prejudice  this  case.  Sena- 
tors, by  saying  to-day  that  is  no  defense  by  ruling  out  this  evidence. 
Let  the  evidence  come,  and  suspend  your  judgment  until  the  evidence 
is  in.  To  decide  adversely  to  this  question  now,  and  to  determine  for 
ourselves  here  and  now  that  this  element  shall  be  excluded,  is  estab- 
lishing a  barrier  against  the  time  when  we  shall  make  up  our  final 
judgment  in  this  case.  It  seems  to  me  that  we  do  not  want  to  com- 
mit ourselves  to  this  pre-judgment.  I  am  not  prepared  now  to  say, 
nor  would  I  volunteer  to  say — 

Senator  Schoon^maker — I  ask  the  Senator  not  to  put  any  Senator 
in  a  false  position. 

Senator  Woodin"— Oh,  certainly  not ;  that  was  on  the  emphasis. 

Senator  Schoonmaker — The  criticism  I  made  was  this :  that  the 
superintendent  (I  take  him  now  as  a  witness  upon  the  stand)  has  a 
right  to  say  whether,  in  a  particular  case,  he  decided  it  was  expedient 
or  otherwise  for  a  bank  to  go  on,  but  that  the  general  question,  whether 
it  is  a  rule  and  whether  it  has  been  the  action  of  the  department,  is 
wholly  immaterial. 

Senator  McCarthy — I  sometimes  think,  sir,  that  I  am  out  of  place 
around  this  circle.     I  did  not  come  here  supposing  it  was  strictly  a 
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judicial  court,  to  be  governed  \)j  strict  rules  of  jurisprudence,  or  the 
practice  of  the  courts  of  law.  I  came  here,  as  I  would  myself  desire 
to  come  were  I  a  public  officer  upon  trial,  without  the  privilege,  or 
even  asking  the  privilege  as  such  an  officer,  of  being  defended  by  the 
technical  objections  of  the  law.  And  it  is  precisely  so  here.  If  this 
case  is  to  be  decided  upon  the  technicalities  of  the  questions  asked,  in 
what  manner  am  I  to  arrive  at  a  correct  opinion,  unless  I  go  to  the 
Senator  from  the  Eighteenth  and  get  the  interpretation  of  the  law  ? 
The  Superintendent  of  Banks  is  upon  trial  for  malfeasance  of  office, 
and  in  a  measure  we  are  controlled  by  the  rules  of  court,  and  it  mat- 
ters not  what  his  answers  may  be  as  to  the  fact,  or  as  to  the  manner 
in  which  he  conducted  that  department.  We  shall  judge  of  his  an- 
swers and  of  his  actions  by  all  the  facts  which  shall  be  presented  to 
us  here,  and,  I  hope  they  may  all  be  presented,  that  would  be  proper 
in  courts  of  law,  without  any  techaical  objections.  I  think  they 
ought  to  be  proper  here,  and  that  the  objections  ought  not  to  be  in- 
sisted upon.  We  are  judges  and  not  jurors.  We  shall  be  capable  of 
sifting  out  the  facts  from  the  evidence  as  it  shall  be  developed  here, 
either  for  or  against,  and  we  require  no  technicalities  and  nothing  ex- 
cept plain  common  sense  to  arrive  at  a  judgment. 

Mr.  McGuiRE — Mr.  President,  I  beg  leave  to  make  a  remark  or  two ; 
and,  the  remarks  that  I  shall  address  to  the  Senate  will  be  submitted 
with  all  the  respect  possible  at  my  command.  The  respondent  in  this 
case  has  felt  himself  from  time  to  time  during  the  progress  of  this  in- 
vestigation, embarrassed  by  the  expression  of  opinions  upon  the  part  of 
Senators,  which  virtually  disposes  of  the  case.  Now,  in  the  discussion 
upon  this  law  of  1871,  by  the  learned  Senator,  it  virtually  disposes  of 
this  entire  case.  If  the  superintendent  has  no  discretion — if  the  law 
has  made  him  a  perfect  dummy,  made  him  an  automaton,  a  machine, 
as  argued  by  the  learned  Senator,  that  is  his  duty  without  a  discretion, 
the  moment  a  bank  shows  a  deficiency — to  close  it  up — why  this  inves- 
tigation might  just  as  well  end.  Without  intending  any  disrespect, 
Mr.  President,  it  is  a  little  remarkable  that  a  judge,  who  is  to  give  a 
construction  to  a  statute,  should  attempt  to  construe  that  statute  be- 
fore counsel  has  been  heard  upon  it.  The  counsel  for  the  respondent 
has  much  to  say  about  this  statute,  and  when  this  case  is  finally  sub- 
mitted to  the  Senate  I  apprehend  that  these  expressions  and  these  words 
will  be  found  to  have  been,  I  may  say,  unnecessary,  and  that  the  minds 
of  many  Senators  will  probably  not  have  the  same  inclination  that  they 
have  to-day  ;  that  this  statute  is  mandatory,  and  that  there  is  no  discre- 
tion by  one  of  the  high  officers  of  the  State  in  the  proper  execution  of  his 
duties.  Propably  when  the  counsel  for  the  respondent  states  what  these 
words  and  expressions  mean — when  the  counsel  shall  have  discussed  the 
question  as  to  what  the  word  "safe"  in  the  statute  means,  and'  what 
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the  word  "expedient"  means,  and  what  the  word  "probable"  means, 
and  the  various  words  emphasized  by  the  worthy  Senator,  it  may  pos- 
sibly be  that  he  niay*be  inclined  to  adopt  the  views  which  we  may  pre- 
sent. At  any  rate,  Mr.  President,  I  merely  uncomplainingly  wish  to 
say  that  this  anticipating  and  deciding  in  advance,  before  argument  of 
counsel,  the  important  construction  of  a  statute  is  exceedingly  embar- 
rassing to  us,  and  has  been  since  the  commencement  of  the  trial. 
Now,  here  is  a  statute  that  has  not  been  even  yet  construed  by  a  court; 
and  does  not,  Mr.  President,  common  courtesy  require,  before  a  con- 
struction is  placed  upon  that  statute  by  Judges,  that  counsel  should 
be  heard,  or  at  least  be  allowed  to  give  their  views,  whether  those 
views  shall  accord  with  the  court  or  not?  I  allude  to  this  .case  as  one 
of  the  many  which  has  arisen  during  the  progress  of  this  investigation. 
As  I  said,  I  do  it  uncomplainingly  and  with  all  possible  kindness  and 
respect.  I  do  not  propose  to  discuss  that  statute  now.  When  the 
appropriate  time  arrives  i  propose  to  discuss  that  statute  and  see  what 
it  means,  and  whether  the  legislature  of  this  State  has  merely  created 
an  automaton  to  be  placed  in  the  Bank  Department,  without  the  exer- 
cise of  judgment,  and  without  the  exercise  of  discretion,  who  mnst 
follow  to  the  letter  what  Senators  may  have  been  pleased  to  denomin- 
ate as  a  mandatory  provision  of  the  statute.  There  will  be  the  point 
of  difference,  it  may  be,  between  the  learned  counsel  for  the  State  and 
ourselves  —  whether  the  superintendent  has  any  judgment,  or  whether 
he  has  no  judgment  to  exei'cise  at  all. 

Now,  in  regard  to  the  form  of  the  question.  The  Senator  from  the 
Eighteenth  (  Mr.  Starbuck)  has  very  correctly  stated  that  an  innovation 
was  made  upon  this  rule  by  the  Court  of  Appeals  in  allowing  a  lead- 
ing question  to  be  put  to  a  witness  in  a  particular  case  which  he  cited, 
as  to  whether  a  party  had  any  intent  to  cheat,  defraud,  hinder  or  delay 
his  creditors  in  the  execution  of  a  general  assignment  for  the  benefit 
of  the  creditors.  I  understood  the  learned  Senator  to  say  that  the  best 
legal  minds  of  the  country  had  been  endeavoring  to  retrace  that 
departure  from  the  old  rule.  Now,  I  understand,  Mr.  President, 
instead  of  retracing  its  steps,  the  Court  of  Appeals  is  constantly 
enlarging  the  rule,  and  instead  of  confining  it  to  the  intent  to  defraud 
creditors,  in  the  last  decision  announced  by  that  court,  they  have  de- 
cided that  is  is  competent  to  put  the  leading  and  direct  question  to  the 
witness  whenever  intent  is  an  essential  element  of  the  act  of  which  the 
party  is  charged.  It  matters  not  what  the  case  may  be  —  what  the 
consideration  of  the  subject-matter  maybe  —  that  court  has  decided 
that  whenever  intent  is  an  element  to  be  taken  into  considera,tion,  it 
is  proper  to  ask  the  witness  what  his  intent  was  in  doing  such  an  act. 
Therefore,  instead  of  the  court  attempting  to  retrace,  or  to  use  a 
homely  phrase,  "take  the  back  track,"  it  is  going  ahead,  and  they  have 
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now  settled  it  beyond  any  question  of  retracing,  repealing,  overruling 
or  criticising,  that  wherever  intent  is  a  component  in,  and  essential 
part  of,  an  act,  the  witness  may  be  asked  directly  what  his  intent  was. 
Whether  that  intent  consists  in  defrauding,  whether  it  consists  in  the 
commission  of  a  misdemeanor  or  a  crime,  whether  that  intent  consists 
in  doing  any  act  whatever,  he  may  now  be  asked  what  his  intent  was 
of  doing  the  act  of  which  complaint  is  made. 

But  probably  sufficient  time  has  already  been  consumed,  at  least 
upon  our  part.  We  have  submitted  the  question  to  the  Senate  and 
whatever  the  Senate  does  with  the  question,  with  that  action  the 
respondent  will  be  perfectly  content.  All  that  I  arose  now  to  say,  was 
that  I  hope,  and  request  in  the  most  respectful  and  earnest  manner, 
that  Senators  will  not  prejudge  or  give  a  construction  to  that  statute 
as  to  the  powers,  the  duties  and  rights  of  the  Superintendent  of  the 
Bank  Department,  until  the  counsel  for  the  respondent  has  been  heard. 

Senator  Veddee — Mr.  President,  this  case,  according  to  the  debate 
seems  to  be  going  off  upon  different  grounds  of  theory  from  what  I 
supposed  when  the  trial  began.  Now,  there  is  no  doubt  about  this  fact : 
that  when  intent  is  an  element  in  the  case,  that  it  may  be  proved  by 
asking  the  question  directly  the  same  as  any  other  fact.  But  it  seems 
to  me  that  the  Senator  from  the  Fourteenth  was  right  in  the  view, 
that  this  is  not  a  question  of  motive  ;  this  is  not  a  question  of  intent ; 
that  is  entirely  left  out  by  the  Governor  himself,  who  says  :  "'  It  is  due 
to  Mr.  Ellis  to  say  that,  upon  my  invitation,  he  has  appeared  before 
me  and  made  explanation  which  seemed  to  acquit  him  of  any  inten- 
tional wrong."  It  seems  to  me,  therefore,  that  motive,  that  intention 
is  entirely  left  out  of  the  case ;  that  no  one  has  assumed  to  assail  his 
motives  in  action  in  the  manner  which  he  did  act ;  therefore,  if  motive 
is  out  of  the  case,  and  intentional  wrong,  or  any  wrong  upon  which 
an  intent  can  be  predicated,  why  then  it  does  not  seem  to  me  that 
it  is  a  fact  in  the  case,  and  can  be  proved,  or  that  it  is  necessary 
to  prove,  and  I  state  this,  not  upon  the  ground  that  the  ques- 
tion is  leading,  because  it  is  not  leading  in  that  particular  so 
it  ought  to  be  excluded,  if  that  is  an  issue  in  the  case.  I 
have  understood,  that  the  case  would  turn  upon  the  point, 
not  whether  he  exercised  his  judgment,  and  exercised  it  honestly, 
because  I  believe  it  is  conceded  he  did ;  but  the  question  is  whether  he 
neglected  to  inform  himself  of  those  facts  that  would  enlighten  his 
judgment,  and  that  would  have  influenced  him  to  act  in  a  manner 
difierent  from  that  in  which  he  did  act.  It  seems  to  me  that  is  what 
we  are  trying — whether  he  availed  himself  of  those  facts,  whether  he 
was  laborious  and  diligent  in  inquiring  into  the  facts  which  would 
enlighten  his  understanding  and  give  him  a  wise  discretion,  or  give 
him  a  chance  to  exercise  a  wise  discretion  in  doing  what  he  did.     It 
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seems  to  me  that  is  what  we  are  trying.  It  is  to  see  whether  he  gath- 
ered up  the  facts;  whether  he  improved  the  opportunities  he  had  for 
getting  at  the  facts  concerning  these  matters  upon  which  his  judg- 
ment was  to  act,  and  upon  which  his  discretion  was  to  seize,  hold  and 
be  acted  upon.  It  seems  to  me  that  is  all  there  is  in  the  case ;  that 
there  is  no  motive  or  intention  in  it.  It  is  simply  a  question  all  the 
way  through  to  see  whether  he  possessed  himself  of  these  facts  to  such 
an  extent  that  he  cannot  be  said  to  have  been  neglectful  of  his  duty  in 
not  more  thoroughly  knowing  the  facts  upon  which  he  did  act.  That 
being  the  case,  it  does  not  seem  to  me  that  the  question  is  proper,  be- 
cause it  is  irrelevant,  there  being  no  such  issue  in  the  case  as  one  of 
motive,  or  one  of  intent,  or  one  in  which  judgment  is  called  in  play, 
so  far  as  he  is  concerned  at  all,  because  nothing  is  charged  against 
his  judgment  for  not  exercising  that,  but  it  is  simply  in  not  possess- 
ing himself  in  regard  to  those  facts  which  were  the  basis  of  his  action 
and  which  controlled  and  enlightened  his  judgment.  That  is  the  way 
it  looks  to  me. 

Senator  Staebuck — Mr.  President,  before  this  vote  is  taken  I  de- 
sire to  say  an  additional  word.  I  have  argued  to  the  Senate,  the 
counsel  conceding  that  this  is  a  leading  question,  that  the  rule  that 
leading  questions  may  be  propounded,  ought  not  to  be  extended  nor 
favored  for  the  purpose  of  admitting  an  element  that,  of  itself,  is  vie 
ious.  Now,  I  unite  with  the  Senator  who  invoked  one  of  our  brother 
Senators  not  to  place  Senators  in  a  false  position,  and  I  rise  barely  to 
say  that  from  the  vote  which  I  shall  give  (for  I  shall  vote  to  ex- 
clude this  testimony),  no  Senator  must  infer  that  the  giving  of  such  a 
vote  is  a  prejudging  of  the  case.  I  arose  to  say  that  I  put  my  vote, 
solely  and  exclusively,  upon  my  disinclination  to  extend  the  rule  of 
leading  questions  to  elicit  testimony  under  circumstances  like  these. 

The  President — Will  the  stenographer  read  the  question  ? 

The  stenographer  read  the  question. 

The  Pebsident — The  question.  Senators,  is  upon  the  admissibility 
of  the  question  just  read  by  the  stenographer. 

Senator  Wagstaff — I   would  like  the   stenographer  to  read  the 
question  once  more. 

The  Pkesident — The  stenographer  will  read  the  question  for  the 
tenth  time. 

The  stenographer  read  the  question. 

Senator  Haeeis — Mr.  President,  the  inquiry  "in  such  cases,'' 
together  with  the  discussion  that  has  taken  place,  proves  that  the  po- 
sition which  I  took  early  in  the  debate  is  the  true  one,  and  that  the 
form  of  the  question  has  lead  to  all  this  difficulty.  If,  as  was  suggested, 
the  question  had  been  put  in  a  proper  form,  and  not  in  a  leading  form, 
179 
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there  could  haTS  been  no  debate  here,  because  I  think  the  Senators 
are  pretty  well  agreed  as  to  the  substance,  but  the  form  of  the  ques- 
tion has  lead  to  this  difl5culty,  and  shows  that  the  rule  ought  to  be 
adhered  to. 

As  I  shall  cast  my  vote  against  this  question  I  shall  do  it  solely  up- 
on the  form  of  the  questien,  and  I  beg  the  President  and  Senators  to 
understand  that,  in  casting  that  vote,  I  do  not  at  all  take  into  consid- 
eration the  substance  of  what  shall  be  given  in  answer  to  it ;  it  is 
simply  as  to  the  form  of  the  question,  as  I  before  stated. 

Senator  Bkadlet — Mr.  President,  I  do  not  wish   to  say  much,  so 
much  time  having  already  been  taken  up,  but  I  do  not  think  the  time 
which  I  shall  take  will  extend  it  very  much.     During  this  investiga- 
tion I  have  been  disposed  to  extend  the  greatest  reasonable  latitude 
in  the  examination.     It  has  been  done  on  the  part  of  the  prosecu- 
tion, and  whenever  the  question  has   arisen    I   have  sustained    that 
position.     And  upon  this  investigation,   unless  it  can  be  seen   that 
some  vice  is  in  a  question  that  is  in  form  leading,  it  seems  to  me 
it  should  be  admitted.      As  has  been  said,  it  is  a  discretion  which 
is  exercised   by   the   courts    and    is    not    frequent    that    objections 
are  made  to  questions   upon  the  simple   ground   that  they  are  lead- 
ing,     Sometimes   they   should   be  made  ;  sometimes  it  can  be  seen 
that  the  result  is,  or  will  be,  to  lead  a  witness  to  a  vicious  answer ; 
but,  unless  something  of  that  sort  can  be    found   in    the    character 
of  the  witness,  and  in  the  circumstances,  it  seems  to  me    that  an 
objection  should  not  be  sustained.     Upon  the  ground  that  this  ques- 
tion is  leading,  I  shall  vote  for  the  admission  of  the  testimony.     There 
has  been  another  question  considered  here,  going  beyond    that,    relat- 
ing to  the  materiality  of  testimony  ;  whether  the  duty   of  the  oflBcer 
or  oflBcial,  to  any  extent,  depends  upon  the  exercise   of  his  judgment 
or  discretion.     That  is  a   question  which  goes  to  the  effect  of  the 
testimony,   which  I  do  not  proposa  at  this   time  to  say  any  thing 
about,     I  leave   that  to    the  consideration    of  the    Senate,  when  the 
case  shall  be  finally  submitted.     I  shall  vote  in  favor  of  the  answer 
which  is  sought  by  the  counsel  for  the  accused. 
The  Peesident— The  clerk  will  call. 

The   question  being    submitted  to  the  Senate,  the  question   was 
allowed. 

By  Mr.  McGuire  : 

Q.  You  may  answer  the  question,  then  ?    A.  I  would  like   to  hear 
the  question  read. 
The  stenographer  read  the  question. 
A.  It  has  been  my  practice  to  exercise  the  best  judgment  I  had 
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in  all  these  cases,  and  in  all  cases  in  the  management  of  the  Bank 
Department. 

Q.  Now,  Mr.  Ellis,  finding  a  bank  in  the  condition  you  have 
described,  you  may  state  what  is  the  action  of  the  Bank  Department  ? 
A.  During  my  term  or  in  general  ? 

Q.  During  your  term  ?  A.  Well,  1  always  ;entertained  my  per- 
sonal knowledgo,  and  took  into  account  all  the  circumstances  con- 
nected with  the  bank— the  character  of  its  officers,  character  of  its 
assets,  general  management,  and  what  its  reasonable  prospects  of 
success  may  be — in  determining  whether  it  should  be  arbitrarily 
closed  up,  or  permitted  to  go  on  and  do  business. 

Q.  Did  you  take  into  consideration  the  age  of  the  bank  ?  A. 
Always  ;  also  its  location  as  to  other  banks,  and  the  number  of  banks 
in  the  place,  and  all  that  sort  of  thing. 

Q.  What  about  directing  an  exaniination  ;  you  may  state  under 
what  cincurnstances  you  would  direct  an  examination  of  the  bank  by 
an  examiner  ?  .  A.  When  any  facts  came  to  my  knowledge  that  seemed 
to  warrant  an  examination  or  require  an  examination  beyond  the  reg- 
ular examination  which  the  law  provides  to  be  made. 

Q.  Your  attention  will  now  be  called  whether  you  knew  any  thing 
of  the  action  of  prior  superintendents  from  the  records  and  docu- 
ments in  your  office  in  the  cases  to  which  your  attention  has  been 
called  ?     A.  Yes,  sir,  I  do. 

Q.  .Will  you  state  what  the  action  of  prior  superintendents  was  as 
appearing  from  the  records  in  your  office  ? 

Mr.  Tract— I  object  to  that  question,  Mr."  President. 

Mr.  McGuiKE — Then  I  will  withdraw  it ;  we'll  have  no  contro- 
versy about  that. 

Q.  Mr.  Ellis,  had  any  matters  come  to  your  knowledge  in  regard  to 
the  Security  Savings  Bank  prior  to  the  making  of  Mr.  Reid's  report'  in 
November,   1875  ?     A.  Not  that  I  recollect  of  now. 

Q.  How  was  that  bank  regarded  in  the  department  ?  A.  It  was 
regarded  as  a  good  little  bank  ;  a  bank  that  ought  to  have  succeeded 
under  ordinary  circumstances  ;  I  think  it  would  under  ordinary  cir- 
cumstances. 

Q.  And  had  you  any  knowledge  that  there  was  any  particular  defi- 
ciencies pi'ior  to  the  making  of  Mr.  Eeid's  report  in  November,  1875  ? 
A.   No,  sir. 

Q.  And  when  that  did  come  to  your  knowledge,  did  you  then  give 
the  bank  your  immediate  attention  ?  A.  I  was  there  on  the  spot  at 
the  time. 

Q.  Now,  is  it  practicable  for  a  superintendent,  or  an  examiner  sent 
out  by  the  superintendent,  to  examine  the  pieces  of  land  covered  by 
mortgages  held  by  these  savings  banks  ?     A.  Not  with  any  such  force 
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as  the  department  has  or  could  have  under  any  appropriation  we  have 
got ;  it  would  be  possible  to  have  examiners  enough  at  large  expense 
enough,  perhaps,  to  examine  every  piece  of  real  estate  of  all  these 
banks,  but  it  would  take  an  army  of  men. 

Q.  Take  a  large  number  of  men  ?     A.  Yes,  sir. 

Q.  Can  you  state  whether  these  large  savings  banks  have  a  large  or 
small  number  ot  mortgages  ?  A.  Most  of  them  have  a  large  number, 
particularly  in  the  country  outside  of  the 'city  of  New  York  ;  small 
mortgages,  but  many  in  number  ;  one  baak  in  Kochester  has  3,200 
mortgages  on  property  all  over  western  New  York.' 

Q.  What  bank  is  that  ?  A.  Bank  of  Eochester  ;  Kochester  Savings 
Bank  ;  the  old  bank. 

Q.  Now,  in  determining  the  validity  or  value  of  these  mortgages,  can 
you  state  what  means  would  have  to  be  resorted  to  by  an  examiner  ? 
A.  Well,  if  he  got  any  better  information  than  he  would  get  from  their 
own  records,  he  would  have  to  make  a  personal  examination  of 
that  property  and  call  in  experts  Who  were  familiar  with  the  property 
and  its  value,  in  order  to  arrive  at  any  determiuation  in  his  own 
mind  ;  he  could  not,  of  his  own  knowledge,  know  the  value  if  he  looked 
at  it.    . 

Q  And  what  means  would  he  have  to  adapt  in  order  to  see  whether 
the  title  was  correct,  if  he  was  not  satisfied  with  the  papers  that  the 
bank  had  ?  A.  If  he  did  not  rely  upon  the  certificate  of  the  bank's 
attorney,  or  the  clerk's  certificate  connected  with  the  paper,  he  would 
have  to  inform  himself  by  making  personal  search. 

Q.  Now,  in  the  report  of  the  banks  or  the  reports  of  your  exami- 
ners to  the  department,  do  they  report  these  mortgages  held  by  sav- 
ings banks  at  their  face  value  ?     A.  They   do  ;  the  law  so  provides. 

Q.  Mr.  Ellis,  I  will  ask  you  this  question  in  your  judgment,,  if  the 
mortgages  held  by  most  of  the  savings  banks  of  the  State  were  fore- 
closed, or  the  bank  put  into  the  hands  of  a  receiver,  is  there  half  a 
dozen  solvent  savings  banks  in  this  State  ? 

Mr.  Tbact— I  submit  questions  of  that  sort  should  be  put  one  at  a 
time,  not  two.  There  is  a  very  wide  difference  between  foreclosing  and 
selling  the  property,  and  putting  them  in  the  hands  of  a  receiver ; 
things  are  put  in  the  hands  of  a  receiver  to  save  them. 

Mr.  McGuiRE— I  will  accommodate  you  by  calling  for  a  division  of 
the  question. 

Q.  In  the  present  depressed  state  of  the  real  estate  market,  what  in 
your  opinion  would  be  the  condition  of  most  of  the  savings  banks  in 
the  State,  if  those  mortgages  were  foreclosed,  as  to  their  ability  to  pay 
depositors  ?  A.  Judging  from  the  facts  as  stated  here  by  the  receiv- 
ers— 

Mr.  Tract— As  this  witness  was  asked  for  his  opinion  I  would  like 
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to  have  him  give  it  plump  and  square  ;  if  he  has  the  opinion 
that  they  all  would  be  insolvent  let  him  so  state;  his  judgment  was 
asked  for. 

The  President  —  The  witness  should  give  an  answer  responsive  to 
to  the  question  of  course. 

The  Witness — I  was  attempting  to. 

Q.  From  what  yon  know,  I  am  speaking  ?  A.  As  I  understand 
the  question  fully  it  is  :  What  would  be  the  result  if  the  mortgages  of 
the  savings  banks  were  put  into  the  hands  of  a  receiver  and  fore- 
closed now  ? 

Q.  No  reference  whatever  to  receivers  ;  to  make  forced  collections  ? 
A.  In  my  judgment  very  few  savings  bank  could  pay  their  depositors, 
if  they  forced  the  collection  of  their  mortgages  at  this  time. 

Q.  That  is  what  I  am  speaking  about ;  if  there  should  be  a  "  run  " 
on  the  bank  ,by  the  depositors  and  the  bank  compelled  to  realize  so 
as  to  pay  the  depositors  out  the  mortgages,  what,  in  your  judgment? 
would  be  the  effect  in  the  present  depressed  state  of  the  real  estate 
market  ?  A.  I  don't  believe  many  banks  could  do  it  if  it  was  a  sharp 
run,  and  they  had  to  realize  from  the  mortgages  to  meet  the  demands  ! 
I  do  not  mean  to  say  that  some  banks  could  not,  but  a  large  propor- 
tion could  not,  in  my  judgment. 

Q.  Have  you  any  means  in  the  department,  of  ascertaining  when 
many  of  these  mortgages  were  taken,  whether  in  high  times  of  real 
estate  or  since  the  fall  in  prices  ?  A.  Well,  we  have  to  a  certain  extent ; 
my  judgment  is  based  upon  facts,  as  far  as  I  have  got  them,  that  the 
large  bulk  of  the  mortgages  held  by  savings  banks  was  taken  prior  to 
the  panic ;  I  don't  mean  to  say  all,  but  a  large  proportion. 

Q.  When  real  estate  was  high  ?  A.  When  prices  were  high,  and 
some  of  them  prior  to  that ;  banks  hold  mortgages  that  have  been  run- 
ning a  great  many  years,  some  of  them. 

Q.  Now,  with  that  condition  of  things  in  savings  banks  holding 
.  these  large  amounts  of  mortgages,  do  you,  Mr.  Ellis,  consider  it 
unsafe  or  inexpedient  for  such  a  savings  bank  to  transact  its  business  ? 
A.  No,  sir,  I  do  not ;  if  the  bank  is  let  alone  and  managed  in  its  ordi- 
nary way,  and  treated  as  in  ordinary  times,  the  great  bulk  of  the  sav- 
ings banks  of  the  State,  in  my  judgment,  would  come  out  all  right, 
but  if  the  arbitrary  rule  is  enforced-  to-day,  I  should  rather  have  my 
money  somewhere  else. 

By  Senator  Cole  : 

Q.  You  mean  by  that  you  think  they  would  not  succeed  ?  A.  I  do 
not  think  they  could  ;  the  moment  you  destroy  confidence  in  the  sys- 
tem, or  in  a  particular  bank,  it  is  gone. 
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Senator  "WooDii«r  —  Mr.  President,  it  is  now  within  a  minute  or  two 
of  6  o'clock,  and  I  move  to  extend  the  time  until  7  o'clock. 

Senator  Schoonmaker — I  move  as  an  amendment  that  it  be  exten- 
ded to  8  o'clock. 

Senator  WooDisr — I  accept  the  amendment. 

Senator  Cole— I  desire  to  amend  it  by  making  it  9  o'clock. 

Senator  "WoODiN — I  withdraw  the  acceptance. 

Senator  Starbuck — I  move  we  now  adjourn. 

The  President  —  There  being  no  objection  the  Senate  stands 
adjourned  to  10  o'clock  to-morrow  morning. 

The  Senate  thereupon  adjourned  to    Tuesday,  August  eighth,  10 

A.M. 


Saratoga  Springs,  August  8,  1877  — 10  a.  m. 
The  Senate  met  pursuant  to  adjourment,  a  quorum   being  present. 
Examination  of  De  Witt  G.  Ellis  continued : 

By  Mr.  McGuire  : 

Q.  The  Bond  Street  Bank  is  one  of  the  banks  mentioned  in  the 
communication  of  the  Governor;  do  you  know  of  that  bank  having 
a  mortgage  [of  $50,000  as  a  part  of  its  assets?  A.  A  mortgage  of 
how  much  ? 

Q.  Fifty  thousand  dollars,  upon  which  there  has  been  a  payment 
of  a  certain  sum  ?     A.  I  was  so  informed  by  the  receiver. 

Q.  You  never  saw  the  mortgage  yourself?  A.  I  never  saw  the 
mortgage  or  property,  except  to  pass  over  it  once. 

Q.  There  is  one  question  I  wish  to  ask  you  in  regard  to  the  Third 
Avenne  Bank  which  I  omitted  to  ask  you  yesterday ;  after  learning  , 
the  condition  of  the  market  and  your  conversation  with  the  gentle- 
men you  mentioned  yesterday,  did  you,  in  fact,  believe  that  the 
closing .  up  of  the  Third  Avenue  Bank  at  that  time  would  be  disas- 
trous to  the  financial  interests  of  the  city  of  New  York  ? 

Mr.  Tracy  —  Mr.  President,  before  that  queestion  is  answered,  I 
desire  to  object  to  it,  as  both  leading  in  its  form  and  also  on  the 
ground  it  is  immaterial. 

The  President  —  In  answer  to  the  objection  made  by  the  counsel 
for  the  State,  the  chair  will  say  the  question  is  undoubtedly  leading, 
but  the  Chair  prefers  to  submit  the  matter  to  the  Senate  as  to  whether 
the  testimony  of  the  witness  shall  be  received  in  answer  to  the  ques- 
tion put. 
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Mr.  Tbaoy  —  Mr.  President,  the  objection  is  both  as  to  the  form 
and  also  upon  the  ground  it  is  immaterial. 

The  President  submitted  the  question  to  the  Senate  whether  the 
testimony  should  be  received,  and  it  was  decided  in  the  affirmative. 

Q.  Answer  the  question,  then,  Mr.  Ellis  ?  A.  That  was  my 
judgment. 

Cross-examination  of  De  Witt  0.  Ellis. 

By  Mr.  Tract  : 

Q.  Will  you  state  what  particular  mischief  you  then  thought  would 
flow  from  the  act  of  closing  up  this  Third  Avenue  Savings  Bank  ? 
A.  In  the  then  excited  state  of  the  public  in  regard  to  the  financial 
institutions  — 

Q.  [Interrupting.]  Now,  the  question  is,  what  the  mischiefs  were 
that  you  thought  would  result. 

Mr.  McGuiKE  —  Mr.  President,  I  submit  the  witness  has  a  right  to 
answer  the  question.' 

The  Presiden^t  —  Undoubtedly  he  has. 

Mr.  Teacy  —  I  would  like  to  have  him  do  it. 

The  Witness  —  My  impression  was  — my  conviction  was  —  at  the 
tlien  excited  condition  of  the  public  mind  in  New  York,  in  regard  to 
the  moneyed  institutions,  that  the  closing  of  a  bank  like  the  Third 
Avenue  Savings  Bank,  at  that  time,  under  those  conditions,  would 
create  a  general  run  on  the  Savings  Banks  of  New  York  and  other 
moneyed  institutions  and  result  in  a  general  panic. 

Q.  It  was  then  your  conviction,  if  you  closed  that  bank,  it  would 
make  a  run  upon  other  savings  banks  and  also  a  run  upon  other 
monetary  institutions  ?     A.  Yes,  sir. 

Q.  Did  you,  in  your  judgment  at  that  time,  reflect  upon  how 
long  you  might  wait  before  that  great  peril,  which  you  feared,  would 
be  imminent  ?     A.  I   do  not   think   I  estimated  it   by   any  days   or 

weeks. 

Q.  At  what  time  was  it  you  came  to  this  conclusion  that  those  bad 
consequences  would  flow  from  closing  it   then?    A.   It  was  at  the 
time  I  consulted  with  these  gentlemen  after  the  failure  of  Duncan, 
Sherman  &  Oo. 
,    Q.  Give  the  month  and  date  P    A.  About  the  first  of  August. 

Q.  A  little  before  the  first  of  August?    A.  About  that  time. 

Q.  Did  you  then  think  how  long  it  would  be  necessary  to  wait  in 
order  to  preserve  it  from  these  crises  ?  A.  I  do  not  know  as  I  gave 
the  duration  of  time  any  particular  thought  at  that  time. 

Q.  Has  the  condition  of  the  market  not  been  chronic  since  the  fall 
of  1873  ?  A.  Not  as  much  as  that;  there  has  been  an  apprehension 
all  the  while. 
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Q.  Have  there  been  any  runs  upon  the  savings  banks  since  the  fall 
of  1873,  in  New  York?  A.  There  was,  more  or  less,  a  run  in  the 
fall  of  1875,  at  the  time  this  bank  was  closed. 

Q.  I  am  asking  before  that ;  was  there  any  run  after  the  panic  of 
1873  commenced  ?  A.  No  special  run  that  I  remember;  nothing 
that  you  could  call  a  run,  that  I  remember. 

Q.  You  closed  this  ThirdJA venue  Savings  Bank  at  what  time?  A. 
September,  I  think. 

Q.  Eighteen  hundred  and  seventy-five  ?     A.  Yes,  sir. 

Q.  Was  that  followed  by  any  run  on  savmgs  banks  in  New  York  ? 
A.  Yes,  sir. 

Q.  Which  bank  ?  A.  A  great  many  of  the  banks  ;  I  cannot  dis- 
tinguish any  particular  one  ;  I  do  not  think  there  was  a  general  run 
as  there  was  in  1873,  but  there  was  a  run  and  a  sudden  withdrawal  of 
deposits  from  a  large  number  of  banks. 

Q.  Did  any  other  mischiefs  arise  from  it  than  that  which  you  ob- 
served ?     A.   Not  particularly. 

Q.  The  other  banks  were  not  affected,  were  they  ?  A.  It  resulted 
in  closing  up  some  six  more  that  same  fall. 

Q.  You  think  that  run  resulted  in  closing  them  up  ?  A.  I  think 
so. 

Q.  Were  they  banks  you  found  to  be  insolvent  ?  A.  They  were 
small  banks. 

Q.  Did  you  find  them  to  be  insolvent?  A.  I  found  a  deficiency  in 
their  assets  at  the  time  they  were  closed  up  —  most  of  them. 

Q.-  Did  you  find  in  all  of  them  that  there  was  a  deficiency  of  assets, 
so  that  depositors  would  never  get  all  their  money  back  ?  A.  I  do  not 
think  they  ever  will  in  the  hands  of  a  receiver  ;  if  they  had  been  al- 
lowed to  have  gone  on,  they  might  have  sold  some  of  them. 

Q.  You  predict  that ;  does  that  mean  if  a  bank  was  $219,000  short 
and  had  been  insolvent  for  a  year  or  more,  as  you  have  sworn,  before 
it  was  closed,  how  was  that  bank  ever  going  to  get  any  better  ?  A. 
Probably  never  would,  under  the  present  circumstances,  unless  the 
trustees  made  up  the  deficiency. 

Q.  Had  you  any  anticipations  that  the  trustees  would,  out  of  their 
own  private  funds,  give  1319,000  to  the  bank  ?     A.  Not  much. 

Q.  Had  yoii  any  ?    A.  It  is  possible  they  may  have  done  it. 

Q.  Had  you  any  opinion  at  all  that  that  would  be  done  ?  A.  I  had 
an  opinion  that  it  could  be  done  ;  I  say,  I  had  but  little  faith  it  would 
be  done. 

Q.  Did  you  have  any  faith  it  would  be  done  ?  A.  I  had  not  much 
faith. 

Q.  Had  you  any  ?    A.  I  had  some. 

Q.  Mention  some  of  the  men   that  you   thought  would  put  in  the 
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money  ?     A.  I  had  some   talk  with   the  officers  about  it ;  I  cannot 
give  the  name  of  any  man. 

Q.  Can  you  name  any  man  that  would  have  given  towards  it  ?  A. 
I  cannot  say. 

Q.  Can  you  call  to  mind  any  man  that  you  then  thought  would 
have  given  any  thing  towards  such  an  end  as  that  ?  A.  I  cannot  par- 
ticularize any  man  in  reference  to  it  ;  it  was  to  be  the  action  of  the 
board  of  trustees,  if  anybody. 

Q.  You  had  some  faith,  but  you  cannot  call  to  mjnd  any  man  that 
would  give  that  support  ?     A.   No,  sir. 

Q.  Did  you  think  any  mischief  would  come  to  a  good,  sound  sav- 
ings bank,  by  having  a  run  upon  it  ?  A.  I  think  it  might  if  it  was  a 
long  continued,  general  run  ;  that  would  force  the  bank  to  sell  its  se- 
curities, and  flood  the  market  with  securities  ;  depreciate  them. 

Q.  Unless  they  stopped  payment  ?     A.  Yes,  sir. 

Q.  If  a  bank  was  sound,  and  had  a  run  and  paid  as  long  as  it  could 
and  then  stopped,  no  harm  would  be  done  ?  A.  There  might  be  a 
good  deal  of  harm  done  by  that ;  it  is  no  particular  credit  to  a  savings 
bank  to  have  a  long  run  upon  it  and  discredit  it. 

Q.  What  depositor  suffers  by  that  operation  ?  A.  He  suffers  if  he 
draws  out  his  money,  by  loss  of  the  interest ;  he  gets  his  money. 

Q.  Those  behind  get  theirs  too  ?  A.  If  it  is  continued  long  enough 
so  that  the  bank  has  to  go  into  liquidation,  the  last  ones  might  not 
come  out  so  well. 

Q.  If  they  stopped  payment,  and  sold  their  securities  and  realized 
upon  them,  without  any  wasteful  haste,  are  not  the  depositors  perfectly 
safe?  A.  You  have  made  that  very  conditional  —  if  they  stopped 
payment  —  they  cannot  stop  at  a  certain  time,  without  being  subject 
to  an  action  of  law  for  depositors. 

■  Q.  Suppose  they  are ;  I  want  to  see  how  the  depositors  are  affected  ? 
A.  When  I  speak  of  a  bank,  I  speak  of  depositors. 

Q.  How  would  the  depositors  suffer  from  a  sound  bank  being  run 
until  it  could  not  furnish  the  money  and  had  to  stand  back  upon  its 
securities,  and  stop  payment ;  would  not  depesitors  lose  by  that  ?  A. 
When  they  stop  payment  it  is  only  for  a  certain  period  ;  for  instance 
if  they  sell  their  best  assets,  the  available  assets,  and  fall  back  upon 
their  real  estate  and  bonds  and  mortgages,  it  might  trouble  the  bank 
very  seriously  to  meet  their  obligations  ;  of  course,  they  cannot  con- 
vert their  bonds  and  mortgages  and  real  estate  as  readily  as  they  can 
government  bonds. 

Q.  They  get  down  in  the  bonds  and  mortgages  and  real  estate  which 
cannot  be  speedity  sold  to  advantage  ;  it  is  like  a  large  stock  ol  goods 
and  takes  time  to  work  them  off  ?     A.  Yes,  sir. 
180 


1434 

Q.  The  depositors  do  not  lose  a  dime  ?  A.  Not  up  until  that  time 
when  they  resume  again,  as  they  hare  got  to  under  the  law  ;  if  they 
cannot  realize  fast  enough,  they  have  got  to  do  as  some  banks  have 
done ;  they  have  to  have  a  receiver  appointed  ;  and  then  there  is  a 
certain  loss. 

Q.  That  is  a  certain  loss  ?    A.   In  almost  all  cases. 

Q.  You  know  that  receivers  are  appointed  by  courts  of  equity,  for 
the  benefit  and  protection  of  the  creditors  of  the  institution?  A.  I 
am  aware  they  are  appointed  to  take  the  assets  and  dispose  of  them 
and  to  distribute  the  avails  among  the  depositors. 

Q.  Are  you  aware  they  are  appointed  by  courts  of  equity  with  a 
view  of  benefiting  the  creditors  ?     A.  Undoubtedly. 

Q.  Are  you  aware,  also,  that  the  receiver  acts  constantly  under  the 
supervision  of  the  court  as  to  his  power  to  sell  and  the  like  ?  A.  He 
is  restricted  to  some  exteftit,  I  suppose. 

Q.  Then  are  you  not  aware  that  sheriff's  sometimes  have  to  sell  on 
a  certain  day  on  an  execution,  but  receivers  do  not  ?     A.  Yes,  sir. 

Q.  Are  you  not  aware  that  railroad  companies,  to  some  extent,  in 
this  State,  and  very  much  in  other  States,  have  been  in  the  hands  of 
receivers  for  several  years  ?     A.  Yes,  sir. 

Q.  For  the  better  preservation  of  the  rights  of  the  creditors?  A. 
They  are  allowed  to  go  on  and  do  business  in  the  hands  of  a  receiver ; 
it  is  not  a  parallel  case  with  a  savings  bank. 

Q.  Is  it  your  judgment  that  receivers  are  destroyers  of  the  interest 
of  depositors  for  whom  thuy  are  appointed?  A.  I  think  the  result 
shows  that  a  receivership  is  very  disastrous  to  the  depositors  in  a 
savings  bank. 

■  Q.  Name  a  bank  where  the  receivership  has  been  a  harm  to  the 
bank  or  depositors  ?  A.  I  speak,  in  the  first  instance,  of  the  Third 
Avenue  Savings  Bank. 

Q.  In  what  respect  ?  A.  Eeal  estate  was  sold  for  twenty  cents  on 
the  dollar  ;  the  receiver  told  me  that  he  sold  a  burglar-proof  safe  for 
seventy-five  dollars  that  cost  the  bank  over  $3,000. 

Q.  Do  you  suppose  you  could  take  it  and  sell  it  for  $3,000?  A.  I 
could  sell  the  lock  for  S500. 

Q.  Mention  any  other  ?  A.  There  was  a  bank  building  sold  for 
some  thirty  cents  on  the  dollar  of  its  cost. 

Q.  Of  its  inventory  cost  ?  A.  At  less  than  half  you  can  put  it  at 
to-day. 

Q.  Do  you  think  it  would  sell  for  more  to-day?  A.  Yes,  sir;  it 
sold  for  more  afterward. 

Q.   At  a  private  sale  ?     A.   Yes,  sir  ;  at  quite  a  handsome  advance. 

Q.  Did  you  foresee  these  consequences  when  you  had  the  Third 
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Avenue  Savings  Bank  put  into  the  receiver's  hands  ?  A.  I  predicted 
the  results  substantially. 

Q.  Why  then  did  you  let  it  have  a  receiver?  A.  1  could  not  help 
myself. 

Q.  You  did  not  want  to  have  it  done,  did  you  ?  A.  I  do  not  like 
to  see  any  savings  bank  go  into  the  hands  of  a  receiver,  but  it  seems 
to  be  necessary  sometimes. 

Q.  What  ?  A.  It  sqems  to  be  necessary  sometimes  that  they 
should. 

Q.  You  signed  a  recommendation  that  it  should  be  done  ?  A.  Yes, 
sir ;  I  made  the  application. 

Q.  Did  you  think  Mr.  Carman  was  a  very  good  man  for  a  receiver? 
A.   Mr.  Carman  was  very  well  recommended. 

Q.  The  question  is  whether  you  thought  he  was  a  good  man  for  the 
place  ?     A.   I  did  not  think  much  about  it.   . 

Q.  And  vrerne't  you  anxious  to  have  a  good  receiver?  A.  Yes> 
sir. 

Q.  Did  you  think  he  would  make  a  good  receiver  ?  A.  I  don't 
know  as  I  thought  much  about  it;  I  had  nothing  to  do  with  the  ap- 
pointing of  the  receiver ;  there  was  not  much  talk  about  it  one  way 
or  the  other. 

Q.  Were  you  not  aware  that  he  had  signed  and  verified  the  report 
of  January  previous,  representing  the  bank  to  be  very  good  ?  A.  I 
knew  the  fact  that  he  came  into  the  bank  as  secretary  about  the 
twenty-fifth  of  December,  some  five  days  before  the  date  of  that  re- 
port ;  at  the  time  the  receiver  was  appointed  I  do  not  know  as  it  oc- 
curred to  me  any  thing  about  the  report. 

By  Mr.  Chapman. 

Q.  What  is  that  ?  A.  I  say  that  the  receiver  was  appointed  at  the 
time  the  application  was  made  for  the  receivership ;  I  do  not  know 
that  it  occurred  to  me  about  his  signing  that  report;  afterwards  it 
was  discussed,  and  I  learned  the  fact  about  it. 

Q.  You  were  acquainted  with  him  ?     A.   I  knew  him  by  sight. 

'Q.  You  knew  he  was  the  secretary  of  that  bank  ?     A.  I  did. 

Q.  Name  some  other  savings  bank  where  the  depositors  have  suf- 
fered in  your  judgment,  from  the  appointment  of  a  receiver  ?  A.  I 
think  the  property  they  owned,  that  belonged  to  them  when  the  bank 
went  into  the  hands  of  a  receiver,  in  almost  every  instance,  it  has, 
sacrificed  it,  more  or  less. 

Q.  I  asked  you  to  name   a  bank,    if  you   please  ?     A.  I   will  name 

them  all. 
Q.  Name  one  ?     A.   The  People's,  The  Mutual   Benefit,  The  Bond 

ootreet. 
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Q.  Is  it  your  judgment  that  the  depositors  in  those  banks  were 
injured  by  the  appointment  of  a  receiver  rather  than  to  have  the  bank 
run  on  7  A.  I  do  not  know  as  there  is  any  better  way  to  close  it  up,  if 
you  are  to  close  it  .up. 

Q.  Whether  they  were  injured  by  it,  audit  would  have  been^  better 
for  them  to  have  gone  on  without  having  a  receiver  ?  A.  I  think,  so 
far  as  the-  receiver  isjpledged  to  sell  the  property  and  realize  in  these 
times,  it  is  injured  to  that  extent. 

Q.  Do  you  think  it  better,  in  your  judgment',  if  they  had  not  had  a 
receiver  ?  A.  That  is  a  problem  ;  I  cannot  answer  that ;  it  might 
have  been  better,  and  it  might  not. 

Q.  You  have  no  opinion  on  that  subject  ?  A.  As  I  said  before,  it  is 
problematical. 

Q.  As  you  have  given  several  opinions,  I  would  like  your  opinion 
upon  that ;  whether,  in  any  one  of  those  cases  in  your  opinion  now 
with  allthe  lights  you  have  before  you  of  the  past,  sir,  your  present 
recollections  upon  the  subject,  do  you  think  now  it  would  be  better 
for  any  one  of  those  banks  to  have  gone  on  without  a  receiver,  and 
if  so,  name  the  bank  ?  A.  Some  of  those  banks,  if  they  could  have 
been  carried  over  the  present  depreciation — ordinary  times  and  ordinary 
conditions — I  think,  perhaps,  it  would  have  been  better  for  the  depos- 
tors. 

Q.  Name  one  of  them  where  it  would  have  been  better  for  the 
depositors  if  the  receiver  had  not  been  appointed,  in  your  judgment  ? 
A.  I  think  in  the  case  of  the  Bond  Street  bank  ;  for  instance,  if  the 
depositors  had  not  lost  confidence,  and  had  kept  right  along  in  the 
ordinary  course  of  things,  they  might  have  disposed  of  their  real 
estate  in  time  at  much  better  advantage  than  it  would  be  now  at  a 
forced  sale. 

Q.  It  has  not  been  disposed  of  yet  ?  A.  Only  partially  ;  in  some 
foreclosures  property  brought  almost  nothing  comparatively. 

Q.  Can  you  name  any  other  than  the  Bond  Street  of  which  you 
have  this  opinion,  that  it  would  have  been  better  for  them  not  to  have 
a  receiver  ?     A.  The  G-erman  of  Morrisania.  ^ 

Q.  You  think  that  would  have  been  better  off  without  a  receiver  ? 
A.  I  think  the  depositors  would  have  fared  better. 

Q.  Name  another  ?  A.  The  Security  ;  it  turned  out  afterwards  it 
was  a  fraud. 

Q.  Give  us  another,  if  you  can  ?  A.  The  others  that  I  now  recol- 
lect had  not  as  good  a  chance  to  succeed  as  these  banks  had,  although 
they  might  have  succeeded  possibly. 

Q.  You  are  not  inclined  to  name  another  one  which  you  think,  in 
your  judgment,  would  have  been  better  without  a  receiver  ?  A.  I  do 
not  recall  any  such. 
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Q.  Do  you  recollect  the  trustees  of  the  bank  in  Bond  street  pro- 
posed to  close  it  up  ?  A.  We  had  a  consultation  together  and  dis- 
cussed the  whole  matter. 

Q.   And  they  passed  a  resolution  to  close  it  i*     A.   Yes,  sir. 

Q.  And  you  think  they  would  have  done  better  if  they  had  not 
passed  the  resolution  and  gone  on  ?  A.  I  do  not  say  positively  they 
would  ;  perhaps  they  might  ;  it  was  one  of  those  banks  that  had  a 
handsome  surplus,  taking  the  real  estate  at  cost  at  the  time  it  was 
closed  up ;  it  was  not  available  ;  when  I  say  that,  I  say  that  as  a  man 
does  his  own  business  ;  he  may  have  doubts  which  is  the  best  policy  in 
regard  to  his  own  matters  ;  if  he  exercises  his  best  judgment,  he  must 
take  the  consequence. 

Q.  The  trustees  of  a  savings  bank  are  not  managing  their 
own  business,  but  the  business  of  the  depositors  ;  are  they  to  be  con- 
cerned in  financial  questions  of  the  world  at  large  or  only  as  to  the 
depositors  ?  A.  Their  first  object  would  be  to  take  care  of  their 
depositors. 

Q.  In  contemplating  your  own  duty  as  superintendent  as  to  a  par- 
ticular savings  bank  when,  the  question  arises,  it  is  weak  or  insolvent, 
or  has  a  large  deficit,  and  the  question  comes  up  to  you  whether  it  is 
to  be  closed  or  not,  do  you  think  you  are  at  liberty  to  ask  what  efiect 
it  will  have  on  the  Bank  of  Ooramcrce  and  of  the  Seamen's  Savings 
Bank  ;  are  you  not  conQned  to  what  effect  it  will  have  on  the  deposi- 
tors you  are  dealing  with  ?  A.  I  don't  take  that  view  of  it,  not  in 
that  narrow  sense. 

Q.  Do  you  have  in  consideration  the  effect  it  would  have  on  New 
York  State  bonds  or  government  bonds  ?  A.  I  don't  take  as  broad  a 
view  as  that. 

Q.  It  might  effect  them  ?     A.   Yes,  sir. 

Q.  Do  you  consider  that  ?  A.  I  do  not  think  I  would  go  out- 
side of  the  interest  that  I  was  supposed  to  be  superintendent  to  pro- 
tect ;  I  do  not  think  I  should  be  governed  by  any  influences  beyond 
tnat. 

Q.  When  the  Third  Avenue  Savings  Bank  question  came  up,  and 
the  depositors  of  that  bank,  did  you  think  yourself  at  liberty  to  post- 
pone the  immediate  interest  of  those  depositors  to  some  general  views 
you  have  about  other  savings  banks  ?  A.  I'think  that  one  bank  as  a 
part  of  the  system  of  banks,  would  have  got— they  are  all  based  on  a 

common  level — 

Q.  Do  you  think  the  safety  of  the  deposits  of  the  widow  or  orphan 
is  to  be  treated  with  reference  to  how  the  Bank  of  Commerce  or  the 
Bank  of  America  are  to  be  afEected  ?  A.  I  never  treated  any  bank 
with  reference  to  any  poor  woman  any  more  than  with  reference  to 
any  other  person  ;  the  interest  of  one  depositor  is  like  the  interest  of 
any  other. 
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Q.  Then  you  are  inclined  to  think  they  all  deposit  in  one  bank  in 
some  measure,  do  you  ?  A.  I  did  not  say  that ;  I  did  not  mean  to  be 
so  understood  and  I  would  say — 

Q.  [Interrupting.]  What  is  it  to  this  depositor  whether  another 
savings  bank  — 

Mr.  McGuiEB  [Interupting.]  Let  the  witness  answer ;  you  asked 
him  a  question  and  before  he  answered  you  asked  something  else  ;  he 
stated  he  made  no  discrimination  between  the  deposits  of  a  poor 
woman  and  a  poor  man. 

Q.  I  want  to  bring  your  attention  to  it  and  I  want  the  Senate  to 
have  your  judgment  on  the  subject,  whether  in  the  case  of  the  Third 
Avenue  Savings  Bank  any  interest  of  the  depositors  of  that  bank 
•should  be  affected  by  what  might  be  the  interest  of  either,  who  might 
be  the  depositors  of  other  savings  banks  ?  A.  I  felt  bound  to  take 
in  the  whole  and  to  be  governed  and  controlled  in  my  action  by  the 
circumstances  in  which  I  was  placed  in  reference  to  that  bank 
and  the  interest  of  all  the  savings  banks  that  came  under  my 
supervision. 

Q.  Give  us  your  judgment  and  give  the  Senate  the  benefit  of  your 
opinion,  whether  in  the  case  of  the  Third  Avenue  Savings  Bank,  for 
example,  if  you  saw  the  interest  of  the  depositors  of  that  bank  would 
be  most  likely  subserved  by  stopping  its  operations  there,  whether  you 
are  going  to  take  into  consideration  the  interests  of  other  people  ^ 
A.  I  should  take  in  the  interests  of  all  with  reference  -to  any  particu- 
lar act  ;  if  by  doing  one  particular  act  in  the  interest  of  one  set  of 
depositors  I  would  ruin  all  the  rest,  I  should  hesitate  very  long  to 
do  it. 

Q.  If  you  found  a  case  which  the  statute  marked  out,  as  it  does, 
where  you  ai'c  to  hand  the  bank  over  to  the  Attorney-G-eneral,  would 
you  in  any  case  that  came  clearly  within  the  act  where  they  did  this 
or  that  thing  or  in  a  condition  to  be  unsafe,  would  you  in  such  a  case 
as  that  hesitate  to  give  it  to  the  Attorney-General  for  fear  some  other 
savings  bank  might  be  hurt ;  if  you  found  in  a  particular  savings 
bank,  that  the  bank  was  insolvent  and  had  been  §o  for  some  months, 
and  that  it  was  doing  business  in  an  unsafe  manner,  would  you  hesi- 
tate to  hand  it  over  to  the  Attorney-General,  by  your  letter,  for  fear 
that  some  other  savings  bank  might  be  prejudiced  by  it  ?  A.  I 
might  find  the  bank  with  a  deficiency  of  assets,  and  not  hand  it  over 
to  the  Attorney-General  temporarily,  for  reasons  that  might  seem  to 
be  sufficient  for  my  action. 

Q.  I  would  like  to  have  you  answer  my  question;  if  you  found  a 
bank  that  is  insolvent,  and  has  been  so  for  several  months  and  is  do- 
ing business  in  an  unsafe  manner,  whether,  in  that  case,  you  would 
hesitate  to  hand  it  over  to  the  Attorney-General,  lest  by  so  doing  you 
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might  hurt  some  other  interest?     A.  I  have  ah-eady  stated  I  might 
hesitate  temporarily  ;  not  as  a  permanant  thing. 

Q.  Would  you  ?  A.  If  the  circumstances  in  which  those  facts  came 
to  me,  were  such  as  to  seem  advisable  not  to  do  it  at  once,  I  might 
delay;  I  so  understand  the  statute,  that  the  superintendent  has  that 
discretion. 

Q.  In  the  case  of  the  Third  Avenue  Savings  Bank,  don't  you  know 
the  bank  was  insolvent  in  Jnly  ?  •  A.  I  know  that  the  examiner  re- 
ported a  deficiency. 

Q.  Didn't  you  believe  it  to  be  insolvent  in  July  ?     A.  I  did. 
Q.  Did  you  not  believe  it  to  be  insolvent  in  March  ?     A.  I  did. 
Q.   Didn't  you  afterwards,  when  the  bank  was  closed  up,  verify  the 
complaint,  in  which  you  swore  it  was   stated  that   it  had  been  insolv- 
ent a  year?     A.   That  was  the  presumption  from  the  facts  as  they 
then  appeared. 

Q.  That  was  your  opinion,  that  they  had  been  insolvent  a  year?  A. 
Yes,  sir  ;  my  opinion  was,  that  deficiency  that  was  reported,  could  not 
have  occurred  since  the  date  of  the  report. 

Q.  That  it  must  have  been  more  than  a  year  ?  A.  I  don't  recollect 
that. 

Q.  If  there  was  a  large  deficit  and  you  had  no  faith,  the  deficit  would 
be  made  up,  and  you  had  it  perfectly  in  yonr  power  to  hand  it  over  to 
the  Attorney-General,  if  that  is  so,  why  didn't  you  do  it  in  July?  A. 
I  have  already  stated. 

Q.  That  there  was  a  large  deficit,  and  no  faith,  the  deficit  would  be 
made  up  and  that  you  had  it  perfectly  in  your  power  to  hand  it  over 
to  the  Attorney-General — if  that  is  so,  state  why  you  did  not  do  it  in 
July  ?  A.  I  have  already  stated  that  I  took  the  opinion  of  these  gen- 
tlemen that  it  would  be  unsafe  and  inexpedient  at  that  time  to  close 
it  up ;  it  was  thought  better,  for  the  interests  of  all,  to  delay  while 
this  bank  would  not  suffer  particularly  ;  that  it  would  be  for  the  in- 
terest of  those  other  savings  banks  to  wait. 

Q.  It  was   upon   the  advice  of  these  gentlemen?     A.   Yes,  sir;  I 
was  influenced  by  their  opinion. 
Q.  You  were  ?     A.  Yes,  sir. 

Q.  Having  your  own  deliberate  opinion  about  it,  you  would  not 
have  changed  for  their  advice  ?  A.  I  think  I  should ;  perhaps  I 
may  have  been  influenced  to  that  extent ;  if  half  a  dozen  of  those 
prominent  bankers  had  advised,  then  I  might  have  acted  ;  I  had  a 
conviction  at  that  time ;,  it  was  strengthened  by  what  they  advised. 

Q.  Then,  on  your  own  judgment,  you  would  act  on  that  state  of 
things — do  you  mean  to  say  that  ?  ,  A.  I  cannot  say  if  I  had  been 
entirely  alone,  and  acting  independently,  whether  I  should  or  should 
not. 
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Q.  Did  you  talk  with  any  of  those  gentlemen  about  how  long  you 
ought  to  let  this  thing  run  on  with  the  Third  Avenue  Savings  Bank 
before  you  stopped  it  ?  A.  Some  of  those  gentlemen  made  the  sug- 
gestion how  long. 

Q.  Did  you  talk  with  them  on  the  subject  of  how  long  to  let  it 
run  ?     A.  Yes,  sir. 

Q.  Did  you  make  up  your  mind  in  July  how  long  you  would  let  it 
run  ?     A.  No,  sir. 

Q.   You  did  not  ?     A.  No,  sir. 

Q.  How  long  did  you  let  it  run  after  that  ?  A.  Until  some  time 
in  September,  about  seven  or  eight  weeks,  as  I  remember — no,  six  or 
eight  weeks;  I  don't  remember  exactly. 

Q.  Did  you  not  let  it  run  until  the  committee  of  the  bank  came  up 
there  to  have  it  closed  ?     A.  It  was  not  closed  until  they  came. 

Q.  Had  you  interfered  with  their  going  on  in  the  meantime?  A. 
It  would  have  been  closed  just  the  same  if  they  had  not  come  that 
day. 

Q.  We  will  see  about  that;  had  you  interfered  with  its  operations 
at  all  in  the  meantime  ?     A.  No,  sir. 

Q.  Did  you  ever  make  any  order  to  them  to  stop  paying  out  or  to 
stop  receiving  deposits  ?     A.  No,  sir. 

Q.  What  time  did  you  meet  that  committee?  A.  It  was  the  day 
the  recommendation  was  dated  to  the  Attorney-General. 

Q.   September  twenty-ninth  ?     A.  About  that  time. 

Q.  What  time  of  day  was  it  ?  A.  It  was  in  the  morning,  I  should 
say,  from  ten  to  eleven  o'clock — along  there. 

Q.  Met  them  at  the  department  office  ?     A.  Yes,  sir. 

Q.  Were  they  in  when  you  came  to  your  ofBce  that  morning  ?  A. 
No,  sir. 

Q.  Did  they  arrive  soon  after  you  got  there  ?  A.  I  had  been  there 
some  little  time,  as  I  recollect  it  now. 

Q.  Were  there  any  papers  already  prepared  for  this  matter  ?  A.  I 
was  already  engaged  in  the  preparation  of  this. 

Q.  What  papers  were  you  preparing  ?  A.  The  letters  to  the  Attor- 
ney-General. 

Q.  On  what  was  your  letter  based  that  you  were  writing  the  Attor- 
ney-General at  that  time  ?  A.  The  fact  I  had,  since  that  report  was 
made,  the  conversation  with  the  gentleman  in  New  York,  and  the 
bank  was  to  be  closed  ;  it  was  only  a  question  of  when  it  was  to  be 
done  with  me. 

Q.  Will  you  state  now,  from  your  recollection,  without  troubling 
you  to  look  it  up,  what  particular  information  was  that  letter  based 
.on  ?     A.  I  cannot  state  what  was  said  and  done. 

Q.  No,  you  recollect;  was  it  based  upon  the  whole  series  of  events 
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or  fresh  information  you  got  ?  A.  On  the  general  fact  the  bank  had 
to  be  closed  ;  on  the  examiners'  report  and  subsequent  examination  of 
the  bank  ;  all  taken  into  consideration  together. 

Q.  Do  you  recollect  the  letter  you  had  on  the  24i!h  March,  1875  ; 
I  have  here  your  letter  ;  I  will  read  a  passage  for  you  and  ask  yen  if 
you  recollect  it : 

"Hon.  Daniel  Pratt,  Attorney- General : 

Sir— In  pursuance  of  section  44  of  chapter  371,  laws  of  1875,  I 
hereby  call  your  attention  to  the  condition  of  the  Third  Avenue  Sav- 
ings Bank  in  the  city  of  New  York.  Prom  the  official  report  made 
by  George  W.  Reid  and  W.  F.  Aldrich,  examiners,  duly  appointed 
by  me  to  examine  into  the  affairs  of  said  savings  bank,  it  appears 
that,  on  the  twenty-third  day  of  March  last,  the  liabilities  of  said  bank 
were  $1,443,112.39,  and  the  assets  were  $1,223,886.08,  showing  a 
deficiency  of  assets  with  which  to  meet  its  liabilities  of  $219,226.31. 
From  official  knowledge,  I  have  reason  to  believe  that  the  deficiency 
has  largely  increased  since  that  date,  and  that  the  condition  of  said 
bank  is  such  that  it  is  no  longer  safe  or  expedient  ior  it  to  continue  its 
business.  I  would  therefore  recommend  that  you  take  such  proceed- 
ings in  the  premises  as  may  be  requisite  to  close  up  its  affairs.  . 

Respectfully  yours, 

D.  C.  ELLIS, 

Superintendent . " 

Now  I  ask  you  —  had  you  any  new  information  about  that  bank  since 
that  report  of  March  ?  A.  I  had  the  statement  of  the  officers  that 
morning. 

Q.  You  did  not  get  it  until  you  met  them  ?  A.  I  will  say  I  had 
the  — 

Q.  [Interrupting.]  Wait  a  moment ;  I  want  an  answer  to  my  ques- 
tion ?     A.  No,  sir. 

Q.  You  were  preparing  a  letter  when   they  came  in  ?    A.  Yes,  sii\ 

Q.  What  information  had  you  when  you  began  to  prepare  that  let- 
ter, later  than  the  twenty-second  of  March  ?  A.  I  had  my  books 
down  examining  the  law  and  form,  and  so  stated  to  them  when  they 
came  ;  the  letter  was  drafted  after  they  came  in. 

Q.  What  was  it  you  began  to  do  before  they  came  in  ?  A.  I  had 
my  books  down  examining  the  law  and  the  question  of  receivership  ; 
this  was  the  first  bank  I  had  closed  up  and  I  was  not  as  familiar  with 
it  as  I  am  now. 

Q.  Had  you  made  up  your  mind  to  proceed  upon  it  before  they  came 
in  ?     A.  Yes,  sir  ;  was  proceeding. 

Q.  On  what  evidence  were  you  proceeding  later  than  the  twenty- 
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third  of  March  ?     A.  Not  any  at  that  time,  but  while  they' were  there 
they  commriuicated  these  facts. 

Q.  You  communicated  on  the  information  you  had  in  March  ?  A. 
Yes,  sir  ;  al)  the'  information  I  got  after  that  ;  the  general  fact  shown 
in  the  report  was  sufficient. 

Q.  Was  there  any  other  report  after  that  time  ?  A.  No,  sir ;  except 
the  statement  of  July  first. 

Q.   Was  that  a  thing  that  excited  your  suspicion  ?     A.  No,  sir. 

Q.  Was  there  any  other  fact  that  led  you  to  send  it  to  the  Attorney- 
General  that  morning,  except  the  information  you  got  in  March  ?  A 
I  don't  know  of  any. 

Q.  In  your  opinion,  at  that  time,  had  the  financial  excitement  and 
the  chances  of  a  ran  gone  by  ?  A.  It  had  to  a  very  great  extent ; 
there  was  an  entirely  different  feeling  in  the  city  of  New  York. 

Q.  And  so  you  thought  it  would  be  safe  then  to  have  this  bank 
closed  up  ?     A.  Yes,  sir. 

Q.  Were  you  aware  that  bank  had  kept  its  doors  open  and  received 
and  sent  out  money  ?  A.  I  assumed  that  ;  I  knew  nothing  to  the 
contrary. 

Q.  Did  it  occur  to  you  that  a  great  many  old  depositors  drew  out 
their  money  at  par,  and  new  depositors  lost  on  their  money  ?  A.  I  as- 
sumed they  did  business  in  the  usual  way. 

Q.  Did  it  not  occur  to  you  that  a  great  many  old  depositors  drew 
out  their  money  at  par  and  new  depositors  lost  their  money,  or  the 
new  depositors  got  less  than  par  ?     A.I  knew  that  was  the  fact. 

Q.  Did  it  ever  get  into  your  mind;  did  you  think  of  it  ?  A.  I 
think  very  likely  I  did  ;  I  have  no  reason  to  think  it  did  not. 

Q.  After  March  you  did  go  to  New  York  ;  the  latter  part  of  July  ; 
about  the  time  of  the  failure  of  Duncan,  Sherman  &  Co.  ?  A.  I  did 
not  say  that ;  I  did  go  to  New  York  two  or  three   times  prior  to  that. 

Q.  Did  you  go  to  this  bank  ?  A.  I  don't  think  I  went  into  the 
bank';  I  saw  the  secretary. 

Q.  Where  did  you  see  him  ?     A.   I  saw  him  in  Albany. 

Q.  Mr.  Carman  ?     A.   Yes,  sir. 

Q.  When  did  you  see  him  in  Albany  ?  A.  I  cannot  give  you  the 
exact  date  ;  it  was  prior  to  the  July  deficit. 

Q.  Was  it  in  May  or  June  ?  A.  My  impression  would  be  that  it 
was  in  June  ;  I  am  not  positive. 

Q.  You  saw  him  there  ?     A.  Yes,  sii-. 

Q.  In  Albany  ?     A.  Yes,  sir. 

Q.  Then  you  were  in  New  York  a  number  of  times  in  that  period,  I 
suppose  ?     A.  Yes,  sir. 

Q.  Do  you  swear  you  went  to  this  bank  once  in  that  period  ?  A.  I 
don't  think  I  did  go  into  the  bank. 
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Q.  Did  you  send  anybody  ;  Reid  or  AMrich,  or  anybody,  to  exam- 
ine it  after  March  ?     A.  No,  sir. 

Q.  Will  you  state  to  the  Senate  (  use  your  own  form  of  doing  it ), 
why  you  did  not  do  any  thing  about  that  bank  after  March,  clear  down 
to  the  pei-iod  when  you  closed  it ;  before  your  alleged  conversation 
with  these  gentlemen  in  New  York  ?  A.  Do  you  want  I  should  go  all 
over  that  ? 

Q.  No  ;  over  that  period;  March,  April,  May,  June  and  July.  A. 
I  can  give  you  the  history  of  it. 

Q.  I  would  like  to  hear  it.  A.  At  the  time  the  report  when  I 
first  saw  it,  it  was  examined  by  me  and  my  deputy;  we  saw  the  con- 
dition of  the  bank  by  the  report;  we  had  a  consultation  as  to  closing 
it  up ;  we  both  agreed  it  ought  to  be  closed  up — would  have  to  be 
closed  up  as  I  recollect  it  now  ;  we  had  some  conversation  about  it 
and  I  suggested  the  Legislature  was  then  engaged  in  framing  a  general 
savings  bank  act  under  the  constitutional  amendments;  there  were 
some  new  provisions  in  it;  one  in  regard  'to  the  merger  of  small 
savings  banks  with  others  ;  there  was  a  provision  of  that  kind  iu  the 
law ;  I  suggested  to  Mr.  Lamb,  my  deputy,  as  I  now  recollect  it;  I 
give  the  substance  of  it ;  I  do  not  pretend  to  give  the  words — that 
undoubtedly  the  closing  of  the  Third  Avenue  Bank  would  be  followed 
by  the  closing  of  a  good  many  others— small  class  of  banks  in  New 
Yoj'k ;  that  the  times  were  turning  against  them,  and  that  the  failure 
of  an  old  bank  like  the  Third  Avenue  Savings  Bank,  would  probably 
precipitate  the  others  into  the  hands  of  a  receiver  and  it  occurred  to 
me  if  this  bill  became  a  law,  that  possibly  a  good  many  of  these  smaller 
banks  might  be  merged — absorbed  by  the  larger  ones  under  that 
provision,  and  save  the  depositors  in  that  way;  and  it  was  with  that 
idea  that  delay  was  then  had ;  the  bill  did  become  a  law  and 
that  provision  was  adopted  in  it ;  immediately  after  the  adjourn- 
ment of  the  Legislature,  within  two  or  three  days,  I  think  the  twenty- 
eighth  of  May,  I  went  to  New  York,  in  regard  to  this  matter, 
I  went  to  New  York  to  consult  with  the  bank  men  of  the  small  and 
larger  banks  in  regard  to  this  question  of  merger,  and  visited  a  good 
many  of  the  institutions ;  some  were  friendly  to  it  and  some  did  not 
think  much  of  it  ;  some  of  the  smaller  banks  were  willing  to  be  absorbed 
or  turned  over  if  they  could  make  satisfactory  arrangements ;  some 
of  the  larger  banks  thought  it  was  possible  and  others  did  not,  and 
the  matter  was  left  for  further  consideration ;  I  think  I  went  again 
on  the  subject;  at  otie  time  it  looked  as  though  there  might  some 
good  result  from  it;  that  some  good  might  grow  out  of  the  doctrine 
of  merger;  the  saving  of  these  small  banks  ;  and  it  was  to  get  a  final 
determination  that  I  went  to  New  York  at  the  date  of  Duncan, 
Sherman  &  Go's,  failure,  when  I  had  the  conversation  with  these 


1444 

gentlemen;  that  was  to  dispose  of  the  question  finally;  I  have  no 
doubt  if  it  had  not  been  for  the  panic  caused  by  Duncan,  Sherman  & 
Go's  failure,  the  bank  would  have  been  closed  at  that  time,  for  we 
failed  to  make  satisfactory  ar.rangement. 

Q.  I  understand  you  to  state  that  one  of  the  leading  features  of 
the  new  law  was  for  a  consolidation  of  weak  banks  ?  A.  I  said  a 
new  feature  ;  never  had  any  thing  in  the  law  of  that  kind. 

Q.  That  was  to  be  done  by  the  courts  on  the  motion  of  the  Attor- 
ney-General, under  that  act  ?  A.  That  was  to  be  done  bj  the 
Attorn ey-Greneral  on  the  recommendation  of  the  Bank  Department ; 
I  may  say  I  talked  with  the  Attorney- General  on  the  subject. 

Q.  When  was  that  bill  framed  ?  A.  I  want  to  answer  the  other 
question;  I  consulted  with  the  Attorney-General  on  the  subject  and 
he  recommended  me  to  take  this  course — to  see  what  could  be  done. 

Q.  I  did  not  ask  for  that ;  I  do  not  care  what  the  answer  is ;  when 
was  this  bill  drafted  ?  A.  That  is  pretty  hard  to  answer ;  drafted  all 
through  the  session ;  the  bill  as  introduced  into  the  Senate  is  entirely 
unlike  the  bill  that  finally  passed. 

Q.  Did  you  draft  it  yourself?  A.  No,  sir;  I  helped  draft  it  in 
some  particulars ;  I  may  say  there  were  two  drafts  of  a  bill ;  one  a 
House  and  the  other  a  Senate  bill. 

Q.  Which  one  was  passed  ?  A.  Neither ;  they  were  merged ;  some 
of  the  provisions  of  one  were  adopted  and  some  of  the  other. 

Q.  Was  there  any  other  conspicuous  new  feature  in  the  bill  as 
passed,  than  those  you  have  mentioned  ?  A.  Yes,  sir ;  there  was  a 
bill  authorizing  the  Superintendent  of  the  Bank  Department  to  create 
or  refuse  to  create  savings  banks. 

Q.   Without  special  charter  ?     A.  Yes,  sir. 

Q.  Have  some  banks  been  created  under  that  ?  A.  Yes,  sir ;  only 
one,  I  think. 

Q.  What  one  was  that  ?  A.  Possibly  two ;  I  think  now  on  reflec- 
tion there  were  two. 

Q.  Which  ones  are  they?  A.  One  on  Long  Island  and  the  other 
down  the  river  somewhere  ;  in  Orange  county,  I  think. 

Q.  Small  banks  ?     A.    Yes,  sir. 

Q.  In  existence  now  ?  A.  As  far  as  I  know ;  perhaps  one  of  them 
has  not  commenced  business  yet ;  I  may  say  we  refused  a  charter  for 
one  last  month  in  New  York  city. 

Q.  When  was  that  bill  passed  as  you  recollect ;  May  seventeenth  ? 
A.  Some  time  along  there.  • 

Q.  May  seventeenth  ?    A.  I  don't  remember. 

Q.  Why  did  not  you  act  between  the  twenty-second  of  March  and 
the  seventeenth  of  May,  on  this  Third  Avenue  Savings  Bank?  A.  I 
have  said  it  was  because  of  the  provisions  in  this  bill  which  were  then 


1445 

being  considered  by  the  Senate  and  House  in  reference  to  that  ques- 
tion of  saving  the  smaller  banks. 

Q.  Had  you  any  idea  the  Third  Avenue  Savings  Bank  could  ever 
be  saved  under  that  bill  ?     A.  I  had  not  much  faith. 

Q.  Had  you  any  r  A.  I  cannob  say  that  I  had;  it  was  not  so 
much  in  reference  to  that  particular  bank  as  the  others. 

Q.  The  time  you  talked  with  the  gentlemen  in  New  York  was 
along  near  the  first  of  August;  the  latter  part  of  July;  with  Mr. 
Sisco  and  others  ?  A.  I  think  so,  sir,  I  should  say  about  the  twenty- 
ninth  or  thirtieth. 

Q.  Then  your  conversation  with  Mr.  Sisco  and  those  other  gentle- 
men had  no  effect  upon  your  mind  to  prevent  your  action  before  the 
conversation  occurred  ?    A.  No,  sir. 

Q.  This  had  been  a  law  since  the  seventeenth  of  May  ?  A.  I  don't 
know  the  date. 

Q.  That  is  the  date ;  you  had  no  confidence  the  Third  Avenue 
Savings  Bank  was  going  to  be  benefited  by  that  law  ?  A.  Not  much  ; 
I  had  more  particular  reference  to  the  other  class  of  banks. 

Q.  Will  you  state,  now,  why  you  did  not  act  between  the  seven- 
teenth of  May  and  the  first  of  August  on  the  Third  Avenue  Savings 
Bank?  A.  1  have  already  stated  that  I  was  negotiating  to  try  and 
apply  the  provisions  of  this  act. 

Q.  You  were  negotiating  to  try  and  apply  the  provisions  of  this 
act  to  the  Third  Avenue  Savings  Bank  ?  A.  To  any  bank ;  I  don't 
know  that  the  Third  Avenue  Savings  Bank  was  spoken  of  any  more 
than  any  other  bank. 

Q.  Then  you  omitted  to  proceed  against  the  Third  Avenue  Savings 
Bank,  because  you  were  negotiating  about  some  other  bank?  A.  I 
have  already  stated  that  in  substance. 

Q.  Did  you  remark  yesterday,  in  your  testimony,  that  some 
petitions,  you  understood,  came  from  depositors  of  the  Third  Avenue 
Savings  Bank  to  have  it  go  on,  or  did  they  relate  to  some  other  bank  ? 
A.  Not  in  relation  to  the  Third  Avenue  Savings  Bank. 

Q.  What  bank  was  that  ?     A.   The  "  German  "  of  Morrisania. 

Q.  I  would  like  to  ask  you,  right  here,  if  you  saw  the  petition  ? 
A.  I  think  I  did  see  one  petition. 

Q.  Where  is  it  now  ?    A.  I  could  not  say. 

Q.  Is  it  in  the  department  ?  A.  Never  came  to  the  department ; 
went  to  the  Attorney-General;  the  action  was  with  the  Attorney- 
General,  in  regard  to  that  matter  ;  he  had  the  matter  in  his  hand  at 
that  time. 
Q.  Can  you  name  any  signers  on  that  petition  ?  A.  No,  sir. 
Q'.  Can  you  name  one  of  them  ?  A.  I  cannot ;  it  was  a  matter 
with  which  I  had  nothing  to  do — over  which  I  had  no  control. 


1446 

Q.  Do  you  recollect  this  passage,  which  will  be  found  on  page  30 
of  the  proceedings : 

"The  examination  of  the  bank  made  by  the  department,  in  1875, 
showed  conclusively  that  the  interest  of  the  depositors  required  the 
bank  to  discontinue  business,  and  on  my  recommendation  the  Attor- 
ney-General commenced  an  action  and  placed  the  institution  in  the 
hands  of  a  receiver.  Whether  it  would  have  been  better  had  a  re- 
ceiver been  appointed  in  1871  instead  of  1875,  is  a  question  mostly 
speculative . 

At  a  meeting  of  the  board  of  trustees  of  the  Third  Avenue  Savings 
Bank,  held  at  the  banking-house  on  Tuesday,  September  28,  1875,  at 
7i  P.  M.-,  were  present — Daniel  Bates,  president;  Messrs."  Brums 
Moulton,  Seiter,  B.  A.  Lyon,  Hartt,  Pegg,  Ford  and  Harrison. 

On  motion  of  Mr.  Brums,  and  seconded  by  Mr.  Ford,  the  following 
resolution  was  unanimously  adopted  : 

Whereas,  The  recent  pecuniary  embarrassment  of  this  bank,  arising 
from  the  long-continued  stagnation  of  business,  and  the  consequent 
continued  depreciation  in  the  value  of  the  securities  and  real  estate 
held  by  the  bank,  render  it  evident  that  the  bank  cann-ot  safely  con- 
tinue business  or  offer  a  reasonable  security  to  those  who  deal  with 
it ;  therefore. 

Resolved,  'That  it  is  expedient  that  the  bank  be  dissolved,  and  its 
business  affairs  wound  up. 

Resolved,  That  the  oflBcers  of  the  bank  be  authorized  to  take  the 
advice  of  the  Bank  Superintendent  upon  the  best  mode  of  effecting 
such  dissolution,  and  that  they  be  empowered  to  take  all  such  steps 
in  the  matters  as  they  may  find  for  the  best  interest  of  the  bank  and 
its  depositors. 

Resolved,  That  any  new  moneys  hereafter  received  on  deposit  be  kept 
separate  and  in  trust  for  those  making  such  deposits. 

W.  S.  CARMAN, 

Secretary. " 

A.  I  do. 

Q.  What  examination  of  the  bank  made  by  the  department  in  1875, 
did  you  refer  to  in  this  report;  was  it  the  examination  of  March 
1875  ?     A;  I  have  no  doubt  of  it ;  there  was  no  other  made. 

Q.  Then  you  intend  the  Senate  to  understand  that  when  that  ex- 
amination came  to  you  it  showed  conclusively  that  the  interest  of 
depositors  required  the  bank  to  discontinue  business  ?  A.  I  intended 
to  convey  the  impression  the  language  contained. 

Q.  "Showed  conclusively  that  the  interests  of  depositors  required 
the  bank  to  discontinue  business  ; "  you  say  you  never  made  an  order 
to  them  to   suspend   business  in   any  form — suspending  payment  or 
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business  in  aay  form  ?  A.  No,  sir  ;  suspending  payment  would  have 
been  equivalent  to  closing  the  bank,  after  the  legal  limit  expired  they 
might  just  as  well  closed  the  bank  up. 

Q.  Sixty  days  ?     A.  Whatever  the  time  was. 

Q.  Suppose  you  should  issue  an  order  to  a  bank  finding  that  "you 
are  apparently  insolvent ;  I  order  you  to  desist  from  receiving  or 
paying  out  deposits  for  the  present "  you  can  |^do  that ;  you  have 
power  to  do  that  ?    A.  Yes,  sir. 

Q.  Did  you  do  that  in  this  case  ?  A.  I  say  that  it  is  equivalent  to 
closing  it  up  ;  that  is  closing  it  up. 

Q.  Did  you  do  it  ?     A.  No,  sir  ;  not  in  that  form. 

Q.  Does  that  put  it  into  the  hands  of  the  Attorney-General?  A. 
It  is  equivalent  to  it ;  it  is  not  the  legal  step  towards  it. 

Q.  Are  you  not  aware  that  the  law  provides  that  when  you  do  make 
an  order  of  that  sort  and  they  do  nob  obey  it,  the  disobedience  of  the 
order  is  an  occasion  for  putting  them  into  the  Attorney-General's 
hands  ?  A.  Yes,  sir  ;  not  in  a  case  like  this  ;  it  was  not  in  the  case 
of  doing  business  in  an  unsafe  manner.  , 

Q.  Do  you  consider  it  safe  for  them  to  take  deposits  of  people  they 
can  never  pay  ?     A.  That  is  another  question. 

Q.  Do  you  deem  that  legal ;  is  it  not  illegal  for  them  as  much  as  it 
is  for  an  executor  or  guardian  of  real  estate  to  buy  a  railroad  or  bank 
share  for  investment  ?     A.  I  don't  think  it  is. 

Q.  Not  illegal  ?  A.  No,  sir  ;  I  don't  think  it  is  illegal ;  I  think  if 
the  Legislature  meant  to  sayja  bank  should  be  closed  up  when  it  showed 
a  deficiency  they  would  have  said  so  in  language. 

Q.  Do  you  think  it  legal  for  a  bank  when  its  trustees  know  it  is 
insolvent  and  know  perfectly  well  that  the  men  who  put  their  money 
in  there  cannot  get  it  back  at  par,  do  you  think  it  is  legal  for  them  to 
take  their  money  ?  A.  It  might  not  be  justifiable,  but  I  do  not  think 
there  is  any  thing  in  the  law  to  make  it  illegal. 

Q.  I  do  not  know  what  you  mean  by  legal  ;  do  you  think  it  legal 
for  the  guardian  of  a  minor  to  invest  his  money  in  bank  stock  ?  A. 
I  think  it  is  legal  for  him  to  do  what  the  law  requires  him  to  do  ;  I 
am  not  giving  legal  opinions  on  a  subject  I  do  not  know  any  thing 
about. 

Q.  Do  you  think  it  is  legal  in  them  to  receive  the  moneys  of  these 
depositors  when  they  never  are  going  to  get  it  backjagain  ;  when  they 
know  it  ?  A.  There  is  nothing  abridging  a  savings  bank  taking 
deposits  even  if  it  has  a  deficiency  of  assets  ;  every  new  bank  closed  up 
summarily  would  have  a  deficiency  without  the  action  and  interven- 
tion of  the  trustees  themselves. 

Q.  You  recollect  the  law.requires  these  things  shall  be  done  not  only 
in  strict  conforniity  with  the  requirements  of  law,  but  with  safety   and 
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security,  and  that  it  must  be  safe  to  transact  business  ?  A.  That 
relates  more  particularly  to  the  character  of  their  investments — whether 
they  conform  to  the  law  or  not — and  other  methods  of  procedure  ;  not 
to  the  fact  pilrticularly  of  insolvency  or  solvency  ;  a  bank  may  have  a 
deficiency  of  assets — may  be  robbed  over  night — and  yet  have  done  its 
business  in  a  safe,  prudent  manner. 

Q.  Suppose  you  had  a  bank  on  your  hands,  and  you  found  it  was 
insolvent  and  could  not  pay  fifty  cents  on  a  dollar  ;  that  it  was  a  clear 
case,  and  that  they  were  going  on  receiving  deposits,  don't  you  regard 
that  as  illegal  in  these  men  ?  A.  I  do  not  say  illegal  ;  I  should  not 
regard  it  as  a  prudent  business  transaction. 

Q.  You  would  not  regard  it  as  honest  in  them  ?  A.  If  they  really 
believed  they  could  not  do  it  ? 

Q.  Yes  ;  would  it  be  honest  in  them  if  they  could  not  get  back  their 
deposits  at  par  ;  if  the  depositors  could  not  get  the  deposits  back  at 
par  ?  A.  That  would  be  a  question  for  them  to  answer ;  I  should  not 
be  disposed  to  do  it  myself,  I  tliink,  if  I  was  managing  a  bank. 

Q.  Why  not  ?  A.  I  do  not  know  as  I  can  tell  you  except  in  a  gen- 
eral way,  that  I  should  not  care  to  take  the  responsibility  particularly 
as  a  trustee. 

Q.  You  spoke  about  the  difficulty  of  understanding  the  value  of 
mortgaged  property  ;  you  remarked,  I  think,  yesterday  that  there 
must  be  a  great  many  thousand  mortgages  belonging  to  savings 
banks  ?     A.  Yes,  sir. 

Q.  And  that  it  requires  a  great  number  of  persons  to  examind  them  ; 
I  suppose,  in  fact,  you  never  do  examine  into  the  validity  of  mortgages 
and  the  value  of  the  lauds  ?  ■  A.  Examine  the  validity  of  the  mort- 
gages ;  we  examine  the  abstract. 

Q.  As  to  the  value  of  the  land  mortgaged  ?  A.  Except,  perhaps,  in 
in  a  few  instances;  generally  we  do  not ;  never  have. 

Q.  Therefore,  why  did  you  say  yesterday,  on  the  stand,  if  all  the 
mortgages  in  the  savings  banks  in  this  State  were  foreclosed,  and  the 
property  sold,  it  would  break  most  of  the  banks  ?  A.  I  stated  that 
was  my  best  judgment;  that  judgment  is  based  upon  the  experience 
of  the  last  year  or  two,  when  the  foreclosures  have  been  made  by 
these  institutions  and  other  moneyed  institutions. 

Q.  Do  you  not  understand  that  all  savings  banks  have  loned  money 
upon  property  worth  twice  as  much  as  the  loan  at  the  time  it  was  made  ? 
A.  I  do. 

Q.  And  if  they  are  vigilantly  managed  no  taxes  and  arrears  of  assess- 
ments gets  against  the  land ;  do  you  mean  to  say  generally — good  real 
estate  on  which  there  is  a  mortgage  —  that  real  estate  has  fallen  fifty 
per  cent  in  the  State  of  New  York  ?  A.  I  mean  to  say  the  foreclosures, 
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as  made  by  these  receivers,  have  not  averaged  fifty  per  cent  on  the 
appraised  valuation  when  the  loan  was  made. 

Q.  Have  you  looked  into  that  ?  A.  Yes,  sir ;  and  in  some  cases 
they  have  not  brought  twenty  cents  on  the  dollar. 

Q.  Because  it  was  all  eaten  up  with  taxes  and  assessments  ?  A.  J!fo, 
sir ;  the  bids  were  not  enough  ;  I  got  the  facts  of  the  receiver  of  the 
Bond  8treet  Savings  Bank  the  other  day,  and  I  will  give  them  to  you 
if  you  wish. 

Q.  Give  them  ?  A.  It  was  property  in  Middletown  on  which  the 
bank  had  loaned  $'^0,000  or  $21,000,  $20,000  I  think  ;  he  foreclosed  it, 
advertising  in  the  usual  way,  and  got  permission  of  the  court  to  bid 
it  in  at  616,000  ;  he  held  it  and  expended  a  thousand  or  two  dollars 
upon  it,  and  Saturday,  under  the  order  of  the  court,  put  it  up  and 
resold  it  and  got  $6,000  for  it. 

Senator  Cole — Six  thousand  five  hundred  dollars. 
The  Witness  —  Six  thousand  dollars  or  $6,500;  cost  $21,C0O,  he 
told  me ;  for  that  he  has  realized  about  $6,000. 

Q.  That  was  an  extraordinary  case  ?  A.  No ;  I  will  tell  you 
another. 

I      Q.  Let  us  hear -the  other  ?     A.  He  had  a  mortgage  on  seventy  acres 
of  land  on  the  Hudson  river,  at  Cruger's  station ;  the  station  is  on  the 
farm  ;  portions  of  that  farm  were  sold  some  time  since  for,  $1,000  per 
acre  for  villa  sites  ;  he  had  a  mortgage  on  the  seventy  acres  of  about 
$20,000,  as  I  remember. 
Mr.  Chapman— It  was  $50,000. 
The  Witness— It  had.  been  $5,000. 
Mr.  Chapman — It  was  paid  down  to  about  $20,000. 
The   Witness — Yes,  sir;  paid  down  to   about  $2,000  before  he 
became  in  possession  of  it;  he  foreclosed  the  mortgage,  as  he  told  me  ; 
■    advertised  it  up  there  and  in  New  York  extensively  ;  went  up  to  the 
property  and  offered  it  for  sale  ;  said  it  was  good  farming  land^  tillable 
land,  too,  and  he  never  got  a  bid  for  it ;  he  adjourned  the  sale;  got  an 
order  of  the  court  to   bid  it  in  if  it  did  not  bring  what  he  thought 
was  a  reasonable  price  ;  at  the  adjourned  day  of  the  sale  he  bid  it  in 
himself  without  any  other  bid,  for  some  $6,000  —  less  than  $100  per 
acre while  portions  of  the  same  land  had  theretofore  been  sold  for 

$1,000  per  acre. 

Q.  Do  not  New  York  city  savings  banks  have  mortgages  on  New 
York  city  property  ?    A.  Yes,  sir. 

Q.  Have  you  not  heard  receivers  here  testify  that  mortgages  they 
had  were  good  ?    A,  In  some  cases. 

Q.  Interest  paid  and  principal  too  ?  A.  I  did  hear  that ;  that 
was  where  the  morgagee  paid  up  the  mortgage  ;  it  was  not  a  forced  sale. 
182 
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Q.  Eepeatedly,  they  said ;  you  understand  now  by  your  information, 
that  if  air  the  mortgages  in  the  savings  banks  of  the  State  are  put  on 
foreclosure,  it  will  break  the  banks  ?  A.  I  think  it  will  be  very  likely 
to ;  that  is  my  judgment ;  that  is,  if  collections  were  all  forced  at  once ; 
I  do  not  believe  there  are  a  great  many  banks  that  would  pull  through ; 
I  think  they  would  have  the  real  estate  instead  of  the  mortgages  ;  they 
could  not  certaiiily  pay  with  them. 

Q.  What  position  did  Mr.  Smith  hold  in  yofir  office  ?  A.  Clerk  ; 
he  was  clerk  there  when  I  went  into  office,  and  is  yet. 

Q  What  is  his  particular  position  ?  A.  He  is  called  "  account- 
ant." 

Q.  Was  he  the  principal  clerk  ?     A.  So  regarded  him. 

Q.  The  deputy  was  a  man  who  had  been  there  before  you  came  into 
office?     A.  No;  not  the  present  deputy — Mr.  Lamb. 

Q.  Mr.  Lamb's  office  of  deputy,  is  an  office  which,  by  law, 
authorizes  him  to  take  your  place  when  you  are  out  ?  A.  Yes, 
sir. 

Q.  What  is  the  practice  in  your  office  when  reports  come  iii  from 
examiners  or  from  savings  banks  ;  what  is  done  with  them  ?  A.  I  think 
the  routine  is  that  when  reports  come  in,  one  clerk  files  them  ;  then 
it  goes  to  the  accountant  for  examination. 

Q.  That  is  the  regular  course  ?     A.  That  is  the  ordinary  course. 

Q.  Mr.  Smith  was 'the  accountant  ?  •  A.   Yes,  sir. 

Q.  Goes  to  him  for  examination  ?     A..  Yes,  sir. 

Q.  After  he  has  examined  it,  what  does  iie  do  ?  A.  If  he  finds 
any  thing  unusual  in  it  he  submits  it  to  the  deputy  or  to  me  if  I  am 
there. 

Q.  Does  he  tabulate  them  ?  A.  He  and  the  other  clerks ;  he  foots 
up  the  columns  and  looks  at  the  items  to  see  if  they  are  put  in  their 
proper  places,  and  sees  if  there  are  any  clerical  errors  in  the  figures 
and  all  that  sort  of  thing. 

Q.  Does  he  look  to  see  if  the  figures  are  too  high  ;  the  prices  of 
things  ?     A.  Not  generally. 

Q.  Suppose  he  finds  any  thing  —  any  estimate  that  looks  too  high- 
does  he  not  call  your  attention  to  that  ?  A.  He  might ;  or  he  might 
make  a  note  on  the  margin  of  the  report  and  have  it  sent  back  for  ex- 
planation ;  some  thing  of  that  kind  ;  it  is  a  very  common  practice  to 
send  back  these  reports  for  correction  at  various  times. 

Q.  Do  you  recollect  a  letter  from  Keid  to  you  on  the  34th  of  March, 
1875,  about  the  Third  Avenue  Savings  Bank  ?  A.  Accompanying  his 
report  ? 

Q.  Yes  ;  it  was  the  day  after  ;  it  came  with  the  report.  A.  I  think 
it  came  with  the  report ;  that  is  my  best  recollection. 
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Q.  Do  you  recollect  this  at  the  conclusion  of  the  letter  :  "  I  do  not, 
think  the  depositors  will  receive  more  than  fifty  per  cent  on  a  dol- 
lar ?"  A.  I  remember  that  ;  I  may  say  I  thought  from  the  examina- 
tion of  the  assets  afterwards  that  they  ought  to   pay  more  than  that. 

Q.  When  did  you  examine  their  assets  afterwards  ?  A.  The  state- 
ment made  by  the  receiver  when  he  deposited  the  securities  with  the 
trust  company  —  I  was  looking  it  over  then,  and  I  thought  the  bank 
ought  to  pay  sixty-five  cents  on  a  dollar  ;  that  was  my  judgment. 

Q.  You  had  no  information  at  all  until  the  receiver  was  appointed  ? 
A.  Had  no  information  at  all  from  the  record. 

Q.  You  heard  of  Mr.  Carman's  being  removed  from  the  receiver- 
ship, did  you  not  ?     A.  Yes,  sir. 

,Q.  Had  you  any  thing  to  do  with  it  ?    A.  No,  sir. 

Q.  Mr.  Ellis,  were  you  not  somewhat  influenced  in  your  judgment 
of  letting  the  Third  Avenue  Savings  Bank  go  along  out  of  respect  or 
appreciation  of  the  men  who  managed  it ;  did  you  consider  the  quality 
of  the  men  as  a  good  sign  ?  A.  I  did  not  know  personally  any  of  the 
men  ;  all  that  I  knew  about  the  ofiScers  of  that  bank  and  the  men  was 
what  I  gathered  from  the  report ;  I  never  met  an  oflBoer  of  the  bank, 
except  Mr.  Carman  for  about  five  minutes,  prior  to  the  making  of  that 
report  of  Eeid's. 

Q.  Had  you  not  heard  through  Eeid  that  some  of  these  men  that 
had  gone  on  the  bond  were  not  going  to  respond  ?  A.  I  remember 
what  was  in  his  report  about  it  ;  that  is  all  the  knowledge  I  had  on 
the  subject  ;  I  might  say  no  complaint  was  made  against  the  men  or 
bank  prior  to  the  time  of  its  being  closed  up  from  any  source  what- 
ever. 

Q.  Mr.  Ellis,  when  there  is  a  falling  market  of  securities,  various 
bonds  and  mortgages,  stocks  —  on  a  falling  market  for  some  length  of 
time  — is  not  that  an  occasion  for  your  being  more  careful  to  watch 
after  the  bank  in  respect  of  their  affairs  ?  A.  I  should  say  so  ;  it  is 
pretty  hard  to  keep  up  with  the  fluctuations,  though,  sometimes  ;  it 
is  pretty  difficult  in  these  times  to  keep  up  with  all  the  changes  with 
all  the  institutions  ;  it  is  pretty  difficult  for  individuals  to  forcast  the 
future  and  keep  his  securities  all  safe. 

Q.  Did  you  ever  visit  the  "Trades  Sa-^ings  Bank  "  yourself  ?  A. 
Yes,  sir. 

Q.  How  many  times  ?  A.  Oh,  two  or  three  times  I  dropped  in 
there . 

Q.  When  ?  A.  My  first  visit  was  the  time  we  examined  the  officers 
and  turned  out  the  president ;  re-organized  the  bank. 

Q.  Do  you  recollect  the  report  of  Mr.  Reid,  the  examiner,  of  the 
I'^th  of  November,  1875  ?     A.   I  do  ;  I  recollect  the  substance  of  it. 
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Q.  Do  you  recollect  that  it  showed  a  deficiency  of  assets  of  over 
S6,000,  and  a  deficiency  of  income,  also  ?     A.  I  remember  the  report. 

Q.  There  was  a  letter  accompanying  it  ?     A.  Yes,  sir. 

Q.  Do  you  recollect,  after  commenting  on  the  deficiency,  he  says  : 
"  One  of  the  loans  on  bond  and  mortgage  and  one  on  call  have  the 
appearance  of  having  been  for  the  benefit  of  the  president,  although 
this  is  denied  by  the  secretary  ?  "     A.  I  remember  the  fact. 

Q.  Yon  stated  you  did  nothing  about  that  bank  for  some  time  after 
that  ?     A.  I  did  something  about  it. 

Q.  When  did  you  do  any  thing  about  it  ?    A.  I  think,  immediately. 

Q.  What  date  ?  A.  I  think  that  was  the  time  the  secretary  came 
to  Albany,  and  he  was  required  to  make  it  good. 

Q.  You  wrote  him  a  letter  on  the  Soth  of  December  ?  A.  Yes,  sir  ; 
that  was  after  he  was  up  there. 

Q.  What  happened  when  he  was  up  there  ?  A.  I  called  his  atten- 
tion to  the  matter  that  if  they  wanted  to  go  on  and  do  business  they 
must  make  up  the  deficiency,  and  that  I  did  not  propose  to  let  them  go 
on  unless  they  did  ;  and  he  said  they  could  and  would,  and  the  presi- 
dent felt  very  sanguine  ;  that  they  would  take  care  of  the  expenses  of 
the  bank  themselves  until  the  bank  was  self-supporting. 

Q.  When  was  that  ?  A.  It  was  after  the  report  of  Reid  ;  I  cannot 
give  the  exact  date. 

Q.  It  was  directly  after?  A.  I  think  s'.iortly  after;  I  think  he 
came  on  on  the  suggestion  of  Reid  ;  that  he  found  a  deficiency  in  his 
bank ;  it  was  the  practice  to  call  their  attention  to  it. 

Q.  That  was  about  the  middle  bf  November;  the  report  was  the 
twelfth  ?     A.  I  cannot  say  the  exact  date. 

Q.  It  was  shortly  after  that  ?     A.  Yes,  sir. 

Q.  Who  was  the  man  that  came  ?     A.   Mr.  Freese,  the  secretary. 

Q.  Did  he  tell  you  how  they  were  going  to  make  up  the  deficiency  ? 
A.  He  said  the  trustees  would  make  it  good  by  putting  in  cash  or 
good  securities. 

Q.  Did  he  say  they  began  doing  it  then  ?  A.  I  think  he  did ;  I 
won't  be  sure  about  that ;  I  think  he  said  they  proposed  to  do  it,  and 
whether  they  had  begun  already  or  not  I  cannot  say;  I  can  remember 
the  general  fact;  I  cannot  give  the  precise  date  or  details. 

Q.  After  that  one  visit,  did  any  thing  else  occur  before  your  letter 
of  December  twenty-fifth  ?  A.  I  don't  recollect  of  any  thing  else 
now ;  I  wrote  that  letter  to  them  the  Christmas  day  I  wrote  to  some 
others. 

Q.  I  call  your  attention  to  the  letter  of  December  twenty-fifth,  and 
will  ask  you  to  point  out  in  it,  if  you  can,  any  allusion  to  their 
having  made  any  promise  to  make  up  the  deficiency  of  assets ;  do 
you  find  any  allusion  there  to  Mr.  Preese  having  come  there  and 
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given  you  assurances  ?  A.  No,  sir  ;  that  letter  is  a  copy  substantially 
of  all  the  others,  and  it  was  calling  their  attention  to  the  general  fact 
without  specifications,  where  they  had  not  done  what  they  were  al- 
ready supposed  to  have  done. 

Q.   In  the  examination  in  November,  that  was  ?     A.  Yes,  sir. 

Q.  Towards  the  first  of  January,  did  you  telegraph,  about  this 
matter?     A.   I  did. 

Q.  Have  you  a  copy  of  that  telegram  ?  A.  I  have  ;  oh,  I  have  no 
copy  of  the  one  I  sent,  but  I  have  the  dispatch  I  received  in  reply. 

Q.  We  have  that  here;  you  did  telegraph  them  ?     A.  Undoubtedly. 

Q.  Was  that  on  the  same  day  ?  A.  I  presume  so  ;  I  do  not  remem- 
ber. 

Q.  Can  you  recall  the  contents  of  your  telegram  ?  A.  'I  cannot  tell 
the  substance  of  it:  I  presume  it  was  asking  if  they  had  done  as  they 
had  agreed  something  to  that  effect. 

Q.,  You  don't  recollect  its  contents.     A.   I  don't. 

Q.  They  telegraphed  back:  ■'- Every  thing  fixed  upas  proposed?" 
A.  That  evidently  relates  to  the  conversation  we  had — "as  pro- 
posed." 

Q.  That  refers  not  to  the  telegram,  but  to  the  conversation  ?  A.  I 
should  judge  so  ;  or  both,  possibly. 

Q.  The  report  of  January  1,  '76,  came  from  the  bank  ?  A.  Came 
as  of  that  date. 

Q.  That  is  the  day  of  this  last  telegram  ?  A.  The  report  would  not 
come  January  first. 

Q.  It  was  made  up  as  of  that  date  ?     A.  Yes,  sir. 

Q.  It  showed  a  surplus  of  assets  ?     A.  Yes,  sir. 

Q.  When  that  report  came  to  the  department,  did  you  see  it  ?  A.  I 
did. 

Q.  Did  you  believe  it  was  true  that  they  had  a  surplus  of  assets  ? 
A.  I  did. 

Q.   Had  you  any  reason  to  doubt  it  ?     A.  I  do  not  know  that  I  had. 

Q.  Did  you  ever  doubt  it  at  any  time  afterwards  ?  A.  We  ques- 
tioned it  at  one  time. 

Q.  When  was  that  ?  A.  At  the  time  Keid  went  there  and  made 
the  examination  ;  we  questioaed  the  good  faith  of  the  transaction  as 
they  reported  it. 

Q.  On  the  fourth  of  January  you  got  a  letter  from  Mr  Eeid  ?  A.  I 
do  not  remember  the  date., 

Q.  On  the  fourth  of  January  you  got  a  letter  from  Mr.  Eeid,  in 
which  he  stated  :  "I  do  not  believe  that  the  money  has  been  or  can 
be  paid  in,  and  I  told  him  so."  A.  It  turned  out  afterwards,  though, 
it  was. 

Q.  Did  you  get  also  this  letter  from   Mr.  Keid  on   the  thirteenth  : 
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"  Freese  says  every  thing  has  been  done  in  good  faith ;  perhaps  so  ; 
the  entries  in  the  book  are  not  clear  enough  to  convince  me  ;"  you 
had  an  examination  made  by  Eeid  on  the  thirteenth  of  January  ?  A. 
Yes,  sir. 

Q.  Then  you  had  another  letter  from  him  the  nineteenth  of  January  ? 

A.   It  seems  so. 

Q.  That  shows  a  de6cienoy  of  assets  again  ?  A.  Showed  a  surplus 
by  crediting  them  with  the  assets  they  claimed,  although  he  did  not^ 
at  that  time,  do  so. 

Q.  I  refer  to  the  letter  of  January  19,  1876;  it  reads:  "Yester- 
day I  went  up  to  the  Trades  ;  in  looking  over  the  books  I  found 
nothing  to  show  the  trusbjes  had  put  in  a  dollar  towards  the  deficiency  ; 
it  has  almost  entirely  been  made  up  by  the  enhanced  price  put  upon 
the  Beach  street  property,"  etc  ;  what  did  you  do  after  that?  A- 
After  that  letter  I  saw  Mr.  Raid  and  had  a  talk  with  him  about  this  bank, 
about  these  letters  that  he  had  written,  and  whether  he  could  ascer- 
tain or  not  the  condition  of  the  bank;  he  complained  that  they  were 
short-handed  up  there,  running  the  bank  at  very  small  expense,  and 
that  the  books- were  not  skillfully  kept;  I  requested  him  to  go  up  there 
and  investigate  it  thoroughly,  and  ascertain,  if  he  could,  whether  the 
report  was  true  or  not;  he  did  so  ;  he  found  there  was  an  actual  sum 
on  that  Beach  street  property,  as  they  had  reported  it,  the  mortgage 
given  as  they  had  reported  ir;  and,  by  looking  over  the  books  care- 
fully, he  concluded  that  their  statement  was  substantially  correct  and 
true,  and  it  turned  out  afterwards  that  it  was  correct. 

Q.  Do  you  recollect  that  in  the  letter  of  August  2,  1876,  he  said 
he  went  up  to  the  Trades,  Freese  seemed  rather  disposed  to  put  him 
off,  saying  the  books  were  not  posted,  etc.,  and  that  he  wanted  to  see 
what  he  had  written,  etc.  ?  A.  That  is  in  answer  to  Mr.  Lamb's 
letter. 

Q.  He  rather  stands  upon  his  dignity ;  his  account  and  the  presi- 
dent's do  not  agree  upon  some  points  ?  A.  That  is  the  time  the  action 
was  taken  to  close  up  the  bank. 

Q.  You  recollect  that  this  was  followed  by  the  report  of  Mr.  Eeid 
on  the  ninth  of  August,  in  which  he  finds  that,  on  his  tabulation,  the 
bank  had  a  surplus  of  sixty  dollars  and  sixty-seven  cents  ?  A.  I  re- 
member the  fact. 

Q.  And  his  notes  were  "that  one  of  these  mortgages  was  assigned 
by  Lesley  to  Freese,  and  one  of  them  was  owned  by  the  bank  and  no 
title  shown ;  and  as  to  another  mortgage,  it-  was  not  recorded  and  no 
title  shown;"  when  was  this  bank  closed?  A.  I  was  away  at  the 
time ;  it  was  closed  on  the  facts  presented  in  this  examination  and 
those  letters  of  that  date  in  August. 

Q.  Mr.  Lamb  did  it  when  you  were  away  ?     A.  Yes,  sir. 
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Q.  Were  the  proceedings  temporarily  suspended  afterwards  ?  A.  I 
think  they  were  ;  it  all  took  place  while  I  was  away ;  they  contested 
the  appointment  of  a  receiver  and  there  was  some  little  delay 
about  it. 

Mr.  Chapman" — That  was  thedelay  of  the  Attorney- General's  oflBce  ? 
A.  That  was  tlie  delay  after  we  reported  it. 

Q.  Give  your  reasons  why  you  did  not  stop  this  bank  or  wind  it  up, 
from  the  nineteenth  of  January  down  ?  A.  I  have  already  stated  — 
because  T  saw  no  reason  to  wind  it  up ;  they  had  complied  with  my 
requisition,  voluntarily. 

Q.  You  gave  some  testimony  in  regard  to  the  "Peoples'  Savings 
Bank,"  and,  after  speaking  of  some  of  the  former  proceedings  in  1873, 
came  down  to  a  more  modern  period;  I  think  you  said  you  became  sat- 
isfied that  the  deficit  proceeded  upon  origionally,  had  been  made  good, 
and  it  was  passed  by  for  the  time  being  ;  that  is,  the  case  where  you  heard 
the  Deputy  Attorney-General  speak  about  it,  Mr.  Hun,  the  first  pro- 
ceeding ?     A.  Yes,  sir. 

Q.  After  that,  this  bank  went  on  ;  do  you  recollect  its  report,  of 
January  1,  1874,  showed  a  surplus  of  assets  of  only  thirty-nine  dollars 
and  seventy-three  cents  ?  A.  I  recollect  what  the  report  shows  ;  I  do 
not  remember  the  figures  ;  I  do  not  charge  my  mind  with  any  thing 
that  can  bd  shown  by  the  records. 

Q.   It~was  a  very  small  sum;  you  recollect  that?     A.  Yes,  sir. 
Q.  What  date  was  that  ?     A.  The  1st  of  January,  J  874. 
Q,  July    1,  1874,  and  October  9,- 1874,  there   was  an   examination 
made  ;  do  you   recollect  that  fact?     A.  I  recollect  the  circumstance 
indistinctly  ;  1  don't  think  you  can  say  there  was  ait  examination  ;  I 
think  Reid  and  I— that  is  my  recollection— were  up  in  that  neighbor- 
hood, and  I  suggested  that  we  go  in   and  see  how  they  were  getting 
■  on,  something  like  that,  and  we  did  so — made  a  personal  examinationt 
but  I  saw  no  figures  put  down., 

Q.  Did  you  leave  Reid  there  ?  A.  1  think  not ;  I  think  we  wen 
away  together. 

Q.   How  long  do  you  think  you  stayed  there  yourself  ? 
Mr.  McGuiBE — Mr.  President,  I  think  the  witness  ought  to  be  al- 
lowed to  finish  his  answer. 

The  Witness — I  have  no  distinct  recollection  of  the  time ;  it  must 
have  been  a  very  short  time ;  as  I  now  recollect  it,  it  was  a  good  while 
ago ;  my  object  in  going  in  was  to  get  a  general  idea  of  how  they  were 
getting  OB,  and  what  the  prospects  were,  etc. 

Q.  Was^tpart  of  your  object  to  see  how   they  were  getting  on,  or 
curiosity  ?     A.  It  was  to  ascertain  the  fact ;  I  did  not  go  there  with 
reference  to  making  a  special  examination  of  the  bauK. 
Q.   You  took  Mr.  Reid  with  you  ?    A.  We  were  together. 
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Q.  Mr.  Eeid  was  your  examiner  that  you  constantly  employed  ?  A. 
Yes,  sir. 

Q.  And  was  on  the  spot  'i     A.   Yes,  sir. 

Q.  Didn't  you  leave  him  in  the  bank  when  you  left  ?  A.  I  think 
not ;  I  think  it  was  nearly  night ;  we  went  down  town  together. 

Q.  Did  Mr.  Eeid  inform  you  of  the  result  of  his  examin^-tion  ?  A. 
He  never  did. 

Q.  Did  you  ever  ask  him?  A.  I.  think  not;  I  think  I  satisfied 
myself  as  to  the  object  1  went  in  there  for,  and  I  never  saw  the  state- 
ment until  I  saw  it  here ;  he  told  me  that  he  prepared  it  in  the  office 
afterward,  in  his  own  office  in  New  York ;  that  it  was  sent  to  the 
Bank  Department. 

Q.  He  thinks  he  gave  it  to  you  ?  A.  N"o  ;  he  says  positively  thlat 
he  did  not;  that  I  never  saw  it. 

Q.  Tell  us  what  you  examined,  and  what  you  looked  at  yourself? 
A.  I  cannot  swear  positively  about  ^that;  my  recollection  about  that 
visit  is  very  indistinct. 

Q.  Did  you  look  at  any  thing  at  all  ?     A.   I  presume  I  did. 

Q.   Do  you  recollect  it  ?      A.I  could  not  swear  positively. 

Q.  What  conclusions  did  you  go  out  of  the  bank  with.  A.  In 
the  absence  of  any  further  evidence,  I  should  have  said  my  recollec- 
tion would  have  been  that  I  was  satisfied  the  bank  was  in  the  condi- 
tion they  had  reported  it  substantially ;  that  they  had  no  deficiency 
at  that  time. 

Q.  Do  you  say  that  you  came  out  of  the  bank  satisfied  that  they 
were  in  good  condition?  A.  That  is  my  judgment — my  best  recol- 
lection. 

Q.  What  was  that  opinion  founded  on,  that  you  didn't  look  at  any 
thing  ?  A.  I  presume  from  conversation  with  the  officers  ;  what  was 
talked  over  there ;  and  Mr.  Eeid  did  make  some  examination  when 
I  was  there;  looked  over  some  books  and  papers  to  some  extent; 
how  much  I  cannot  say  now;  it  is  not  an  uncommon  thing  to  do 
that,  without  making  a  regular  or  special  examination,  to  get  at  some 
particular  facts  as  appears  by  their  books. 

Q.  Can  yon  mention  any  fact  that  you. did  look  for  or  found  in  that 
bank?  A.  I  have  a  very  Indistinct  recollection  about  that  transac- 
tion, as  T  said  before;  so  much  so  that  I  could  not  swear  positively  as 
to  any  thing  that  was  done  there. 

Q.  Did  you  see  Mr.  Reid  from  time  to  time  after  that  ?     A.   I  did. 

Q.  You  never  asked  , him  about  that  bank?  A.  I  do  not  recollect 
that  I  did  particularly  after  that ;  I  do  not  recollect. 

Q.  At  any  time?     A.  No,  sir. 

Q.  Have  you  not  sworn  here  that  you  requested  Mr.  Reid  to  keep 
watch  over  such  and  such  a  bank?     A.  Yes,  sir. 
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Q.  Was  the  object  in  having  him  watch  them  so  as  to  report  to 
yon?  A.  The  object  was  to  keep  himself  and  the  department 
advised,  if  any  thing  was  changing  or  going  on. 

Q.  You  never  asked  him  what  he  found  about  thai  bank?  A.  I 
don't  think  we  had  any  special  conversation  about  that  bank  after 
that  date;  I  do  not  remember  any. 

Q.  Didn't  he  tell  you  at  that^iime  there  was  a  small  deficiency  then  ? 
A.  No,  sir;  I  find  by  examining  the  statement  that,  there  was  not, 
i£  he  put  everything  in  it. 

Q.  A  small  deficiency  ?     A.  No,  sir;  none  at  all. 

Q.  His  statement  makes  it  a  deficiency  ?  A.  It  is  not  a  full 
report ;  we  had  secnrities  in  the  Bank  Department  that  are  not  in 
that  statement  at  all,  which  would  more  than  overbalance  the  defi- 
ciency which  he  makes. 

Q.  What  was  that?  A.  The  trustees'  bonds;  he  put  in  only  part 
of  them;  there  were  two  sets  of  bonds  ;  we  held  the  original  bond 
my  predecessor  took,  and  he  never  saw  that ;  we  held  the  old  bonds 
as  against  the  others  who  had  not  put  in  the  bonds  in  lieu  thereof  • 
that  there  was  more  than  the  deficiency. 

Q.  Those  were  bonds  of  men  that  were  dead — of  a  man  that  had 
softening  of  the  brain  ?  A.  That  was  before  that  time ;  I  do  not 
know  whether  he  had  softening  of  the  brain  ;  it  was  after  the  time 
we  closed-i  the  bank  that  we  had  that  information;  I  remember  the 
receiver  testified  that  these  were  about  the  best  assets  of  the  bank  he 
had;  those  personal  bonds;  that  he  realized  the  cash  out  of  them, 
pretty  much  all,  very  quickly. 

Q.  You  think  you  did  not  go  into  the  bank  there  with  any  great 
anxiety  to  examine,  and  did  not  examine  much  yourself?  A.  I  do 
not  think  we  started  to  go  into  the  bank  at  all,  when  we  went  into 
that  neighborhood ;  my  impression  is  we  were  engaged  in  examining 
another  institution,  and   that  having  some  spare  time  we  went  there. 

Q.  Yon  did  not  start  out  to  have  that  bank  throughly  examined 
until  the  examination  came  around  in  November,  1875  ?  A.  No, 
sir;  that  is  my  recollection. 

Q.  When  that  report  came  in  it  showed  a  large  deficiency?  A. 
It  seems  so ;  there  were  very  great  changes  going  on  in  tliose  days. 

Q.  In  that  year,  from  the  time  the  old  suit  of  1873  was  discon- 
tinued down  to  November  tenth,  you  had  not  had  any  careful  exami- 
nation reported  to  you  or  sought  any  as  to  the  condition  of  this  bank  ? 
A.  After  the  suit  was  discontinued  ? 

Q.   Yes,   after   the   suit   was    brought  ?       A.    After   the   suit   was 
brought,  and  they  agreed  to  make  up — to  substitute  these  bonds — put 
in  the  bonds  and  mortgages;  I  went  there  myself. 
Q.  When  did  you  go  there  yourself  ?    A.   By  examining  the  corre- 
183 
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spondence,  you  will  see  the  time  I  went  down  there  to  see  if  they  had 
done  it ;  they  had  subscribed  the  money,  and  it  was  partially  paid  in 
when  they  made  their  report  in  January,  and  I  was  hurrying  them  up 
by  letter  to  complete  the  thing,  so  that  I  could  go  in  and  see  that  it 
had  been  done  according  to  my  mind. 

Q.  When  was  it  ?  A.  It  was  after  the  first  of  January  ;  I  cannot 
give  the  exact  date. 

Q.  Was  it  in  February  ?  A.  I  cannot  say;  there  was  some  delay 
owing  to  the  absence  of  the  attorneys,  preparing  abstracts  of  title  and 
certificates. 

Q.  When  you  went  over  these  securities,  did  you  look  to  see  if  the 
report  of  January  1, 1874,  was  sustained,  in  which  they  made  out  their 
surplus  of  twenty-nine  dollars.     A.  Yes,  sir. 

Q.  From  that  time  forward,  you  did  not  have  the  bank  examined 
until  November  r  A.  I  found  the  surplus  more  than  that  when  I  ex- 
amined it;  I  found  they  had  done  substantially  what  they  proposed 
to  do  in  their  original  proposition. 

Q.  You  verified  their  surplus  as  twenty-nine  dollars  and  some  cents 
as  of  the  first  of  January  ?  A.  I  do  not  know  as  I  did  in  reference  to 
that ;  I  did  at  the  time  that  I  was  there  ;  my  recollection  is,  it  was 
considerably  more  than  that ;  several  thousand  dollars  at  that  time  ; 
the  first  of  January  they  had  not  got  all  these  securities  in  the  bank 
when  they  made  their  report,  and  they  increased  theii:  surplus  consid- 
erably from  the  first  of  January,  as  reported,  to  the  time  I  made  the 
examination  of  these  assets  that  they  had  put  in. 

Q.  It  is  very  important  to  know  when  you  made  the  examination 
of  the  assets  ?  A.  I  could  not  give  the  date,  any  way,  for  I  have  no 
memoranda. 

Q.  Can  you  furnish  it  ?  A.  I  could  tell  by  looking  over  these 
letters. 

Q,.  I  wish  you  would  give  the  date  ?  A.  I  cannot  give  the  exact 
date. 

Q.  As  near  as  you  can  ?     A.  I  cannot  give  the  exact  date. 

Q.  Look  at  the  letters  and  give  it  as  near  as  you  can  ?  A.  Here  are 
two  or  three  letters  filed  in  October,  1874,  that  are  dated  October  4, 
1873  ;  I  think  it  is  an  error  in  filing  by  the  clerk  ;  the  date  of  the  let- 
ter shows  when  it  was  written  ;  I  do  not  find  any  thing  in  these  letters 
that  indicates  exactly,  but  I  should  say  from  the  letters,  it  seems  to 
have  been  the  latter  part  of  February  or  in  March  after  that  report, 
because  I  see  there  is  a  correspondence  going  on  between  the  bank  and 
the  department,  in  regard  to  this  matter,  up  to  that  date. 

Q.  From  that  time  forward  yon  had  no  scrutiny  made  of  this  bank, 
until  the  one  made  in  November  ?     A.  None,  except  that   one    men- 
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tioned  in  October,  that  I  remember  now;     I   do  not   remember  any 
other. 

Q.  I  will  ask  you  now  about  another  institution  ;  you  are  aware 
the  Loaners'  Bank  existed  and  had  a  charter  in  1874  ?  A.  Yes,  sir  ; 
after  the  passage  of  that  act  ;  that  was  the  first  knowledge  I  had 
of  it. 

Q.  And  you  found  in  it  it  was  required  to  report  to  the  Bank  Depart- 
ment ?     A.   I  found  in  the  charter  there  was  a  provision. 

Q.  And  you  were  aware,  also,  were  you  not,    that   all  moneyed  cor- 
porations were  bound  to  report  to  the  Bank  Department,   by  general 
law  ?     A.  No,  sir. 
.  Q.   Not  aware  ?     A.  No,  sir. 

Q.  Not  aware  it  is  in  the  Revised  {Statutes  that  ;every  moneyed 
corporation  shall  make  a  report  to  the  Bank  Department  ?  A.  No, 
sir. 

Q.  To  report  to  the  Comptroller  and  afterwards  to  the  BankDeiDart- 
ment  ?     A.  It  is  the  first  intimation  I  ever  had  of  it. 

Q.  In  respect  of- this  bank,  you  say  you  were  shown  the  opinion  of 
William  Tracy,  to  the  effect  that  this  institution  was  not  subject  to  the 
law  of  1875  ?     A.   Yes,  sir. 

Q.  That  was  all,  whether  that  was  subject'  to  the  law  of  1875, 
whether  that  institution  was  subject  to  the  law  of  1875  ? 

Mr.  McG-uiRE— Eighteen  hundred  and  seventy-four. 

Q.  In  1874  ?  A.  It  related  to  that;  that  is,  that  we  claim;  we  had 
the  power  under  that  act. 

Q.  Does  not  that  opinion  commence  by  stating  "my  opinion  is 
asked  whether  this  bank  is  subject  to  that  act  ?  "     A.  Yes,  sir. 

Q.  And  his  conclusion  was,  it  was  not  subject  to  that  act  ?  A. 
Yes,  sir. 

Q.  Audit  was  put  upon  the  ground  it  was  a  banking  institution, 
and  therefore  an  exception  ?     A.  Yes,  sir, 

Q.  Was  the  Attorney-General's  opinion  to  the  same  effect,  that  it 
was  not  subject  to  that  act  ?  A.  I  see  by  his  report  that  he  says  he 
thinks,  under  the  law,  the  bound  to  make  a  report. 

Q.  Did  William  Tracy  say  so  ?  A.  I  do  not  recollect ;  the  charter 
says  so,  and  that  is  better  than  any  man's  opinion. 

Q.  Did  the  bank  claim  it  was  not  bound  to  report  to  you  ?  A 
They  claimed  they  had  sent  up  statements  every  year;  when  I  first 
talked  with  the  president,  and  I  neyer  talked  with  any  others  of  them, 
he  showed  me  a  statement  in  which  he  claimed  he  sent  to  the  Bank 
Department  statements  ;  all  I  could  ascertain  was  from  a  clerk  who 
was  there  prior  to  my  time,  that  the  bank  did  send  it  a  very  short 
paper,  and  Mr.  Howell  looked  at  the  law,  and  says  he  did  not  think 
he  had  any  thing  to  do  with  that  class  of  institutions,  and  put  it  in 
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the  pigeon  hole ;  the  law  did  not  make  any  provision  for  publishing 
it  in  any  way ;  I  never  saw  that  paper  and  do  not  know  whether  it  is 
in  there  now  or  not. 

Q.  No  report  was  ever  published  in  regard  to  that  institution  in 
the  actual  reports  ?     A.  None  required,  none  permitted  by  law. 

Q.  Did  you  ever  send  from  your  department  to  this  bank  any  form 
to  draw  reports  from  ?  A.  I  never  did  ;  no,  sir  ;  I  should  not  make 
other  banks  pay  their  exjienses. 

Q.  Did  you  ever  inform  this  bank  it  was  bound  to  report  to  you  ? 
A.  I  informed  the  president  I  proposed  to  test  the  question. 

Q.  Proposed  to  test  the  question  of  examination  of  his  reporting  ? 
A.   To  make  an  examination  more  particular. 

Q.  Did  you  ever  require  them  to  report  to  you  ?  A.  No,  sir,  I  did 
not ;  I  took  the  position  that  we  had  no  power  over  that  institution, 
one  way  or  the  other;  there  was  a  single  bare  provision  in  the  charter 
that  they  should  annually  report  to  the  Bank  Department,  and  there 
it  ended. 

Q.  Didn't  you  suppose  it  a  part  of  your  duty  as  superintendent  of 
that  department  and  its  head,  in  your  report  to  the  Legislature,  to 
inform  the  Legislature  that  one  bank  had  declined  to  perform  its 
duty — one  institution  ?     A.   We  never  recognize  it  there  as  a  bank. 

Q.  One  corporation  bound  to  report  that  had  neglected  to  perform 
its  duty.  A.  I  have  no  doubt  I  thought  if  the  Legislature  meant  any 
thing  by  that  provision  they  would  have  put  in  something  by  which 
it  could  have  been  enforced ;  in  all  other  cases  they  had,  and,  where 
they  mean  business,  have  put  some  provision  in  by  which  you  can 
force  a  report;  I  suppose  that  was  put  in  for  a  blind>at  the  time. 

Re-direct-examination  of  Mr.  Ellis  : 

By  Mr.  McGuieb  ; 

Q.  There  was  no  question  in  your  mind  but  what  this  institution, 
under  its  charter,  was  bound  to  report  to  the  department  ?  A.  None 
whatever ;  the  law  expressly  said  they  should  make  an  annual  report 
to  the  Bank-Department,  and  there  it  stopped. 

Q.  The  question  was  as  to  the  power  of  the  superintendent  to  en- 
force ?     A..  That  was  the  only  question. 

Q.  Or  whether  there  were  any  penalties  prescribed  for  an  omission 
to  make  a  report  ?     A.   That  was  the  view  I  took  of  it ;  and  Mr. 

Howell,  I  was  informed,  took  the  same  view  that  he  had  no  power 

I  had  no  power — in  any  law  that  I  knew  of;  certainly  not  in  the 
charter. 

Q.  There  is  no  deposit  by  this  institution  in  the  Bank  Department 
for  paying  expenses  ?    A.  None  whatever. 
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Q.  Of  publication  ?  A:  None  whatever ;  no  provision  by  which 
we  may  require  of  them  contributions  for  the  expenses  of  the  depart- 
ment, the  examinations  of  banks,  and  savings  banks  and  trust  com- 
panies. 

Q.  In  other  cases,  there  are  general  provisions,  if  institutions  do 
not  make  a  i-eport  that  the  superintendent  shall,  in  a  summary  man- 
ner, proceed  'i  A.  Yes,  sir  ;  penalties  are  provided  against  a  corpor- 
ation for  not  making  a  report. 

Q.  Which  are  omitted  in  this  case  ?  A.   Yes,  sir. 

Q.  Your  attention  has  been  called  to  the  depreciation  in  real  estate 
and  the  consequent  depreciation  in  the  value  of  bonds  and  mortgages  J 
I  will  call  your  attention  to  one  or  two  pieces  more,  Mr.  Ellis;  as  an 
illustration  of  the  opinion  which  you  last  gave  ;  take  the  Newburgh 
Savings  bank;  I  read  from  the  annual  report  of  the  Superintendent 
to  the  Legislature;  the  bank  reported  to  the  department  that  "  the 
cost  of  its  banking  building  and  lot  was  $123,335.26  ;"  it  was  the 
same  amount  through  1873,  1874  and  1875  down  to  1876  ;  I  read 
from  the  report  of  1876,  "  banking-house  and  lot,  at  cost,  $133,235.26 ;" 
in  the  same  report,  "  market  value  of  banking-house  and  lot, 
$50,000 ;"  now,  upon  the  assumption  that  the  real  estate  covered 
by  the  mortgages  owned  by  this  bank  had  fallen  in  that  proportion 
down  to  forty  per  cent  of  the  cost,  would  it  be  your  opinion  that,  if 
they  were  obliged  to  convert  their  assets  into  money  to  pay  their 
depositors,  whether  the  depositors  could  be  paid  in  full,  and  I  select 
this  bank  as  a  strong  bank  ?  A.  Yes,  sir  ;  that  is  regarded  as  one  of 
the  best  banks. 

Q.  [Continuing.]  Upon  the  assumption  that  all  the  real  estate  has 
fallen  forty  per  cent  of  the  cost  covered  by  its  mortgages  ?  A.  What 
is  the  amount  c^f  mortgages  reported  ? 

Q.  [Reading.]  "Nine  hundred  and  ninety-three  thousand  six  hun- 
dred and  five  dollars,  and  its  liabilities  $2,755,419?"  A.  How  much 
the  surplus  ? 

Q.  "  The  surplus  upon  the  cost  price  of  their  investments  and  real 
estate  $400,850  ;  the  surplus  over  the  par  value  of  stock  investments 
and  the  market  value  of  the  banking-house,  $177,385.28."  Assuming 
that  all  the  rest  of  the  real  estate  covered  by  these  mortgages  were 
converted  into  money  at  this  time,  what,  in  your  opinion,  would  be 
the  effect  ?  A.  At  the  same  rate  they  have  charged  off  on  the  bank- 
ing-house ? 

Q.  Yes,  sir  ?  A.  It  is  a  mathematical  calculation  ;  it  would  wipe 
out  their  surplus,  assuming  that  they  are  about  the  same  rate ;  that 
will  leave  a  deficiency. 

Q.  The  same  rule  applies  as  you  have  mentioned  ;  it  has  a  general 
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application  to  the  depreciation  of  real  estate  throughout  the  State  ? 
A.  I  think  it  has. 

Q.  It  is  not  confined  exclusively  to  the  city  of  New  York?  A. 
No,  sir;  I  guess  every  man  understands  that  very  well  that  has  any 
real  estate  or  that  is  a  business  man  ;'  I  do,  for  one  person,  in  a  small 
way. 

Q.  Your  attention  is  called  to  the  effect  upon  depositors  putting  a 
savings  bank  into  the  hands  of  a  receiver  ;  now,  Mr.  Ellis,  are  you  not 
aware  that  these  receivers'  sale's,  even  if  under  the  order  of  the  court, 
are  cash  sales  ?     A.  They  must  be,  as  I  understand  it. 

Q.  Are  you  not  aware  that  there  is  a  large  difference  in  the  price 
realized  upon  the  sales  of  real  estate  upon  a  cash  sale  or  one  upon 
time  ? 

Mr.  Tract  —  Mr.  President,  I  object  to  that  question  as  rather 
leading. 

Mr.  McGuiEE — Mr.  President,  I  am  cross-examining  him  now. 

The  President — I  think  the  question  may  be  asked,  although  it 
is  incorrect  in  form. 

Q.  What  is  your  answer  to  that  'i  A.  There  is  a  large  difference  ; 
no  doubt  about  that;  the  fact  is,  these  receivers  testified  here  that 
there  was  no  cash  value  for  real  estate  under  forced  sale — no  market 
for  it ;  it  is  almost  impossible  to  get  any  price. 

Q.  And  to  sell  under  such  circumstances,  when  there  is  no  market 
for  any  cash  sales  of  real  estate  is  virtually  a  sacrifice  of  the  property  ? 
A.  It  is  a  sacrifice,  absolutely. 

Q.  No  evidence  whatever  of  ics  real  intrinsic  value?  A.  No,  sir; 
I  do  not  suppose  you  could  get  any  judges  of  the  city  of  New  York 
— I  am  speaking  now  somewhat  from  experience  —  to  come  on  the 
stand  and  testify  before  the  sale  of  this  property  by  receiversthat  the 
price  they  got  for  it  was  any  thing  like  its  true  value. 

Q.  In  regard  to  the  savings  bank  system,  your  attention  was  called 
to  that  somewhat  at  length  by  the  counsel.  You  may  state,  Mr.  Ellis, 
in  what  manner  you  regard  the  exercise  of  your  power  and  supervis- 
ion over  savings  banks,  whether  as  a  system  or  a  whole,  or  to  be 
applied  to  each  individual  case  ?  A.  I  can  give  you  my  views  in  regard 
to  it,  and  what  influenced  my  action. 

Q.  Give  it  a  little  more  in  full  ?  A.  When  I  went  into  the  depart- 
ment first,  of  course,  I  was  not  as  familiar  as  I  am  now  with  the  law 
but  I  informed  myself  as  well  and  as  fast  as  I  could  by  an  examination 
of  the  law  and  the  reports,  by  conversations  with  my  predecessor,  by 
those  in  the  office,  and  in  all  ways  that  I  could;  and  on  examination 
of  the  law  and  the  precedents  established  in  the  office,  I  made  up  my 
mind  that  the  Superintendent's  duties  related  to  all  these  institutions 
as  well  as  to  one  particular  case  ;  I  found  165  savings  banks,  in  round 
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numbers,  created,  and  doing  business  in  this  State,  in  almost  every  vil- 
lage of  importance  and  cities,  and  as  I  regarded  it  my  duty 

Q.  [Interrupting.]  How  many  depositors  ?  A.  At  this  time  some 
800,000  depositors  ;  the  aggregate  assets  of  the  banks  were  $350,000,- 
000,  in  round  numbers ;  I  though  it  was  a  pretty  large  subject  to  treat, 
as  it  should  be  treated  with  a  good  deal  of  caution  and  prudence  ; 
that  the  Superintendent,  by  rashness  and  haste,  could  do  more  mis- 
chief than  he  could  by  care  and  caution,  and  I  think  so  now ;  I  think 
the  Superintendent,  under  the  constructions  of  the  law,  has  discre- 
tionary power;  I  think,  without  violating  the  law  or  the  spirit  of  the 
law,  he  could  by  an  indiscreet  act  work  incalculable  mischief  to  the 
savings  banks  of  the  State. 

Q.  I  desire  to  call  your  attention  specifically  to  the  point  you  were 
interrogated  about  before;  in  the  exercise  of  yourdttty  as  Superinten- 
dent, would  you  regard  it  as  your  duty  to  protect  the  depositors  of  a 
single  saving  bank  at  the  expense  of  all  tlie  savings  banks  of  the 
State  ?     A.   I  should  not  most  decidedly. 

Q.  Take,  by  way  of  illustration,  the  Third  Avenue  Savings  Bank  ; 
if,  in  the  closing  up  of  that  bank,  in  the  early  part  of  the  year  1873,  a 
few  of  the  depositors  of  that  bank  might  have  b-en  then  protected  to 
a  greater  extent  than  they  are  now  in  the  hands  ot  a  'receiver,  you 
would  have  regarded  it  as  a  prudent  and  in  the  line  of  your  duty  to 
have  closed  it  up  when  you  were  satisfied  that  that  act  would  have 
produced  disastrous  consequences  to  the  other  savings  banks  of  the 
State  ?     A.  Eighteen  hundred  and  seventy-three,  you  said. 

Q.  I  meant  1875?     A.   I  did  not  regard  it  then. 

Q.  Did  you  regard  it  in  your  line  of  duty  so  to  do,  if  you  were  satis- 
fied that  such  would  have  been  its  results  and  consequences  ?  A.  I 
did  not ;  if  I  had  I  should  certainly  have  done  so. 

Q.  Did  yon,  at  that  time,  Mr.  Ellis,  regard  it  as  a  part  of  your  duty 
not  only  to  act  in  such  a  manner  as  to  protect  those  depositors,  and, 
at  the  same  time,  protect  other  institutions  in  like  character?  A. 
That  is  what  I  supposed  to  be  my  duty;  that  was  the  construction  of 
the  provision  of  the  law  which  clothed  the  Superintendent  with  dis- 
cretionary power. 

Q.  And  you  so  acted  in  the  manner  in  which  you  did  ?  A.  Yes, 
sir ;  by  an  examination  of  all  the  laws,  in  regard  to  this  power  of  the 
Superintendent,  I  think  the  word  is  no  where  used  "solvent"  or  "in- 
solvent" bank;  my  theory  of  the  law  is,  and  I  think  it  has  been  the 
theory  of  the  department,  that  when  it  shall  be  made  to  appear  to  the 
Superintendent,  when  it  shall  appear  to  be  unsafe  or  inexpedient  to 
do  business,  that  if  it  had  meant  that  when  it  appeared  to  the  Super- 
intendent that  there  was  a  deficiency  in  the  bank,  thereupon  he  should 
close  it  up  or  recommend  the  Attorney-General  to  ;  if  the  Legislature 
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had  meant  jnst  that  they  would  so  have  expressed  it  in  words,  but  they 
did  not  ;  they  say,  "when  it  shall  appear  to  him  to  be  unsafe  or  inex- 
pedient''— not  whether  it  shall  appear  to  be  insolvent  or  solvent,  but 
leaving  his  mind  to  cover  the  whole  ground ;  that  is  the  view  I  took 
of  it,  and  I  have  not  changed  my  mind  yet. 

Q.  Have  you  not  noticed  in  that  law  there  is  no  time  fixed  in  vrhich 
the  Superintendent  shall  give  this  notice  ?     A.   Yes. 

Q.  No  such  Vfori  as  "immediate''  in  the  law  used  ?  A.  .No,  sir;  no 
such  idea ;  no  such  language  expressed  as  that  he  will  immediately  pr 
not,  but  he  shall  when  it  shall  appear  to  him  ;  it  is  difficult  to  deter- 
mine sometimes  what  is  best  to  do  with  a  given  bank  under  certain 
circumstances  ;  my  policy  has  been  to  prevent,  if  possible,  where  the 
bank  was  properly  managed  with  proper  officers,  to  prevent,  if  posi>i- 
ble,  throwing  it  in  the  hands  of  a  receiver ;  I  believe  it  to  be  in  the  in- 
terest of  the  depositors  not  to  do  it,  if  it  can  be  prevented,  and  I  think 
any  man  will  find  it. so. 

Q.  You  answered  a  question,  Mr.  Ellis,  to  the  counsel  for  the  State  ; 
whether  you  fully  understood  it  or  not,  I  do  not  know;  "under  what 
part  of  this  law  of  1871  have  you  the  power  to  serve  an  order  upon  a 
savings  bank  to  discontinue  taking  deposits:"  we  understood  your 
answer  that  you  could  serve  an  order  prohibitiug'them  taking  depos- 
its? A.  I  mean  to  be  understood  to  serve  an  order  directing  them  to 
discontinue  unsafe  and  illegal  practices;  I  think  there  is  nothing  in 
the  law  by  which  I  can  prevent  their  taking  deposits,  except  to  recom- 
mend the  Attorney-Genei-al  to  close  them  up. 

Q.  The  law  is,  if  you  find  them  guilty  of  engaging  in  illegal  prac- 
tices, that  you  can  serve  an  order  directing  the  discontinuing. of  such 
illegal  or  unsafe  practices  ?     A.  That  is  the  language  of  the  law. 

Q.  Under  what  portion  of  that  law;  you  answered  the  question — if 
you  understood  it — that  you  could  serve  an  order  directing  the  discon- 
tinuance of  taking  deposits  ?  A.  There  is  no  such  provision  in  that 
law;  no  language  relating  to  that,  but  simply  an  order  requiring  them 
to  discontinue  unsafe  practices  or  violation  of  the  law  in  which  they 
were  engaged. 

Q.  I  assume  that  you  did  not  understand  it,  for  you  answered  me 
that  you  did  not  regard  the  taking  of  deposits  as  an  illegal  act,  but 
you  might  regard  it  i'S  unjustifiable  ?  A.  It  was  improper  practices  ; 
there  is  nothing  in  any  act  by  which  I  can  prevent  their  taking  de- 
posits, only  to  recommend  tlie  Attorney-General  to  close  them  up,  but 
when  the  injunction  is  served  they  are  prohibited. 

Q  You  are  not  it  seems  by  law,  con  fined  to  reporting  a  bank  to  the 
Attorney-General  to  cases  of  insolvency  ?  A.  No,  sir  ;  as  I  said  be- 
fore, there  is  no  language  in  the  law  looking  that  way. 

Q.  Suppose  you  find  the  bank  that,  upon  the  face  of  its  report  and 
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upon  the  examination  of  any  of  your  examiners,  shows  a  surplus,  is 
there  any  thing  in  the  law  prohibiting  your  passing  it  OTcr  to  the 
Attorney- General?  A.  No,  sir;  none  whatever,  if  it  is,  in  my  opin- 
ion, unsafe  to  do  business  or  inexpedient. 

Q.  There  might  be  evidence  to  you  that  the  managment  was  im- 
proper, inefficient,  or  something  of  that  kind,  that  you  might  deter- 
mine it  was  unsafe  to  pass  it  over  ?  A.  I  should  undoubtedly,  under 
that  provision,  report  to  the  Attorney-General,  and  let  the  question 
be  settled  by  the  court ;  there  is  no  doubt  about  that,  I  think. 

Q.  And  after  it  passes  out  of  your  hands  into  the  Attorney-Gen- 
eral's then  it  is  a  question  between  the  Attorney-General  and  the 
bank  ?     A.  Exactly. 

Q.  Over  which  you  have  no  control  ?  A.  No,  sir  ;  the  court  might 
make  a  decree  to  close  it  up,  or  it  might  not ;  I  happened  to  be  iu 
court,  a  short  time  ago,  perhaps  two  oi;  three  months  ago,  where 
the  case  was  up  in  reference  to  the  Atlantic  Mutual  Life  Company, 
at  Albany,  where  the  superintendent  had  reported  to  the  Attorney- 
General,  and  recommended  the  closing  up  of  the  company  ;  the 
company  resisted  ;  they  showed  a  clear  deficiency  of  $50,000,  and 
Judge  Westbrook  made  an  order  while  I  was  in  court,  •  that  if  they 
would  make  up  that  deficiency  within  a  certain  time,  giving  them 
days  and  weeks,  that  he  would  deny  the  injunction,  and  they  might 
go  on  doing  business  ;  and,  as  a  matter  of  fact,  they  so  continued  for 
weeks  and  months,  and  the  other  day  a  receiver  was  appointed,  and 
they  did  not  do  it ;  and  he  exercised  the  same  discretion  that  I  under- 
stand the  Bank  Department  does  in  relation  to  the  savings  banks. 

Q.  There  is  nothing  in  the  statute  or  in  the  action  of  the  depart- 
ment prohibiting  you  from  requiring  the  trustees  of  a  bank  to  niake 
good  any  deficiency,  is  th^re  ?  A.  No,  sir  ;  there  is  nothing  requiring 
them  to  do  it ;  nothing  preventing  tiieir  doing  it,  and  it  becomes,  as  I 
understand  it,  a  mere  matter  of  judgment  whether  they  will  close  it 
up  or  let  it  go  on  ;  my  practice  has  been,  where  they  are  willing  to  do 
it,  to  let  them  do  it,  if  there  was  reasonable  ground  for  success. 

Q.  Such  was  the  action  of  your  predecessor  ?  A.  It  so  appears  by 
his  report,  and  it  is  in  proof,  on  record. 

Q.  Mr.  Ellis,  what  amount  of  appropriation  has  the  Legislature 
made  for  paying  the  expenses  of  the  Bank  Department  for  the  last 
year  ?  A.  I  think  it  is  $17,000  ;  I  am  not  positive  ;  when  I  went 
into  the  department  the  Comptroller  cut  it  down  $3,000  ;  I  think  it 
was  cut  down  from  $15,000  to  812,000,  but  under  the  law  of  1875  the 
$5,000  for  examinations  was  put  in  the  supply  bill,  and  this  year  it 
was  put  where  it  belongs,  put  it  at  $17,000. 

Q.  That   does    not   include  the  superintendent's  salary  ?    A.  No, 
184 
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sir  ;  I  have  not  looked  at  the  figures  for  this  year,  but  I  think   it  was 
$17,000. 

Ee-cross-examination  of  De  Witt  0.  Ellis  : 

By  Mr.  Teacy  : 

Q.  Will  you  mention  some  kind  of  thing  which  you  think  will  be 
illegal,  and  give  you  a  right  to  attack  one  of  these  banks  ?  A.  I  think 
if  an  ofiScer  would  misappropriate  money,  if  they  were  engaged  in 
making  illegal  investments,  if  they  were  violating  the  spirit  or  the 
letter  of  the  charter,  or  in  case  they  failed  to  make  a  report. 

Q.  In  case  they  had  a  sham  deposit  account  in  checks  and  cash, 
when  there  was  no  money  received  by  them,  would  you  regard  that  as 
an  illegal  act  ?     A.  I  would  regard  that  as  an  improper  act. 

Q.  Would  it  be  an  illegal  act  ?     A.  Undoubtedly. 

Q.  On  the  19th  of  July,  1876,  you  got  a  letter  from  your  examiner 
saying  that,  "  In  January,  1874,  the  secretary  of  the  Abingdon  Square 
Savings  Bank,  in  order  to  make  a  better  show,  entered  a  bogus  deposit 
of  $10,000-,  and  counted  it  as  so  much  cash  on  hand  ;  when  I  discov- 
ered it,  a  short  time  afterwards,  I  remonstrated,  and  he  promised  not 
to  do  it  again  ;  the  same  thing  was  done  last  January  ;  the  attorney, 
Edgar  F.  Brown,  put  in  a  check  for  $5,000,"  etc.,  etc. ;  were  such 
practices  as  these  illegal  ?  A.  It  was  on  that  report  showing  such 
practices,  that  we  closed  the 'bank  up. 

Q.  Do  you  regard  these  as  illegal  practices  ?  A.  I  should  say  they 
were  ;  I  do  not  know  of  any  thing  that  would  permit  an  officer  to  put 
in  his  check  for  that  amount. 

Q.  Was  it  upon  these  facts  that  you  closed  up  the  bank  ?  A.  Yes, 
sir ;  those  and  some  others. 

Q.  Do  you  say  that  ?  A.  That  and  from  the  report ;  I  refer  to  the 
facts  contained  in  all  those  reports. 

Q.  This  letter  of  the  nineteenth  was  handed  to  you  and  you  read 
it  and  left  it  on  Mr.  Lamb's  table,  and  did  nothing  about  it  ?  A.  I 
should  say  so  ;  I  am  not  clear  about  that ;  I  cannot  give  you  the 
details  ;  it  was  on  that  report  and  that  letter  that  the  department 
acted  ;  I  chink  that  is  one  of  the  banks  ;  I  remember,  now,  where  Mr. 
Lamb  made  the  application,  in  my  absence,  to  the  Attorney-Gen- 
eral. 

Q.  Is  not  this  the  fact,  that  you  left  that  thing  on  Mr.  Lamb's  table 
without  a  comment,  and  not  many  days  afterward  left  town,  and  never 
did  a  thing  about  it  yourself  ?  A.  I  have  no  recollection  about  any 
such  fact  as  that ;  I  do  not  think  I  should  be  likely  to. 

Q.  Did  you  leave  town  shortly  afterward  ?  A.  I  was  out  of  town 
some  that  month. 
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Q.  Out  of  town  on  the  twenty-ninth  of  July  ?  A.  My  impression 
is,  I  went  away  for  my  summer  vacation  somewhere  from  the  twenty- 
fifth  to  the  twenty-eighth  of  July  ;  prior  to  that  I  was  in  Kochester  a 
weelf  or  so. 

Q.  From  the  nineteenth  until  the  time  you  went  away,  you  did 
•  notliing  about  this?  A.  I  can't  say,  positively,  what  I  did  about  it; 
all  that  I  remember  is  what  appears  by  the  records  themselves,  in  re- 
gard to  it. 

Q.  That  is,  that  you  got  the  letter  of  the  nineteenth  of  July,  and 
never  did  any  thing  ?  A.  I  may  not  have  got  the  letter  at  all ;  I  may 
have  been  away ;  it  appears  to  be  filed  on  that  day. 

Q.  Is  that  kind  of  fraud  a  thing  that  you  think  should  be  acted  on 
at  once,  or  for  a  man  to  go  ofi"  on  a  vacation  and  leave  it  for  a  deputy 
to  take  care  of  ?  A.  That  is  a  matter  of  opinion  ;  action  was  taken 
on  that  subject  by  the  department. 

Q.  Was  it  taken  by  you  ?  A.  I  cannot  say  now  that  it  was  or  was 
not. 

Q.  Was  it  taken  by  you  personally  ?  A.  I  say  that  I  do  not  remem- 
ber the  circumstance. 

Q.  Don't  you  recollect  you  went  out  of  town  without  taking  action 
upon  it  ?  A.  I  have  already  stated  I  do  not  remember  the  fact 
whether  I  saw  the  letter  before  I  went  away  or  after  I  came  back ;'  as 
soon  as  I  saw  the  letter,  I  remembered  it. 

•Q.  Are  you  able  to  swear  now  whether  or  not  you  did  any  thing 
yourself,  after  the  nineteenth  of  July  ?  A.  I  have  already  stated  I  do 
not  recollect  the  circumstance,  sufiBciently  clearly  to  say  whether  I 
did  in  person  or  not. 

Q.  I  would  like  an  answer  to  the  question ;  are  you  able  to  say 
now,  whether  or  no  you  did  any  thing  about  it,  with  certainty  ?  A.  I 
can  give  you  my  recollections  and  impressions. 

Q.  You  cannot  say  whether  you  did  or  not  positively  ?  A.  I  can- 
not. 

Q.  Have  you  any  recollection,  that  you  did  anything  about  it  ? 
A.  I  have  a  recollection  of  seeing  the  letter  and  of  knowing  the  fact. 

Q.  That  the  letter  was  there  ?  A.  Knowing  the  contents  of  it;  the 
exact  date  I  say,  I  cannot  remember  whether  it  was  before  I  went 
away  or  after  I  came  back. 

Q.  Have  you  any  recollection  at  all,  that  you  did  any  thing  or  gave 
any  direction  about  it  ?  A.  I  do  not  recall  the  circumstance  distinctly, 
I  have  my  impressions  aboizt  it. 

Q.  If  you  have  an.impression,  I  would  like  to  have  that  as^to  what 
you  did  about  it  ?  A.  My  impression  is,  if  I  saw  the  letter  before  I 
went  away  that  I  handed  it  to  Mr.  Lamb,  and  told  him  to  look  into 
the  matter,  that  I  was  going  away  or  something  of  that  ,kind';  that 
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will  be  the  natural  course  taken,  but  I  cannot  swear  positively  on  that 
point. 

Q.  Can  you  swear  positively  of  saying  that  to  Mr.  Lamb  ?  A.  No, 
sir. 

Q.  Did  it  require  looking  into  at  all  after  reading  it  ?     A.  Yes,  sir. 

Q.  Was  there  any  question  in  your  mind  about  what  ought  to  be 
done  when  you  had  that  matter  before  you  ?  A.  The  question  would 
be  what  that  had  done,  whether  they  had  violated  the  law  or  give 
them  a  chance  to  recuperate  or  not. 

Q.  "Whether  there  was  a  deficiency  of  assets,  or  guilty  of  fraud  ? 
A.  That  could  be  stopped  by  making  an  order. 

Q.  Did  you  make  that  order?  A.  As  I  understand  the  check 
business,  it  ■  is  added  nominally  to  the  amount  of  the  assets  and  lia- 
bilities. 

Q.  ,Did  you  make  any  order  upon  that,  such  as  you  mention  ?  A. 
We  closed  them  up  ;  we  did  not  need  to  make  an  order. 

Q.  Who  closed  them  up  ?     A.   The  department. 

Q.  Mr.  Lamb  ?     A.  Mr.  Lamb  represents  me. 

Q.  You  made  no  order  instantly  on  getting  hold  of  that  letter  to 
stop  them?  A.  No,  sir;  we  made  an  application  to  the  Attorney- 
G.eneral. 

Q.  Who  did  ?     A.   The  department. 

Q.  I  am  asking  if  you  made  an  order  to  them  to  desist  from  these 
illegal  practices?  A.  We  did  not;  we  did  the  other  thing  which  the 
law  permitted. 

Q.  Who  did  ?     A.  The  department. 

Q.  Who  do  you  mean  when  you  say  you  did  it  ?  A.  Mr.  Lamb 
and  myself. 

Q.  Do  you  mean  that  you  were  a  party  to  that  communication  of 
Mr.  Lamb's  ?  A.  I  mean  that  he  is  the  deputy  of  the  Bank  Depart- 
ment. 

Q.  Do  you  not  know  that  his  power  is  just  as  perfect  as  yours, 
when  you  are  gone  ?     A.  I  so  regard  it. 

Q.  When  you  are  away,  he  can  do  it  without  asking  you  at  all  ? 
A.  Yes,  sir. 

Q.  But  when  yoit  are  there  he  can  do  nothing  ?  A.  He  can,  if  I 
consent  to  it ;  he  does  it  every  day. 

By  Mr.  Tract  : 

Q.  As  I  understand  the  testimony  given  yesterday,  you  stated 
that  you  refused  to  receive  the  bond  from  the  trustees  of  the  Ger- 
mania  Savings  Bank  of  Morrisania  —  is  that  so;  as  I  understand  the 
testimony  given  yesterday,  you  stated  that  you  refused  to  receive  the 
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personal  security,  the  bonds  or  notes,  of.  the  trustees  of  the  Ger- 
raania  Savings  Bank  of  Morrisania  when  it  appeared  to  be  in  an  insol- 
vent condition;  why  did  you  thus  refuse?  A.  Because  I  did  not 
think  it  best  to  take  any  more  of  that  class  of  securities,  making  up 
these  deficiencies. 

Q.  Were  there  any  already  in  that  institution?     A.  No,  sir. 

Q.  Why  did  you  take  and  recognise,  in  the  case  of  the  Third  Ave- 
nue Savings  Bank  $115,000  of  such  securities,  ■  that  is,  the  personal 
security  of  the  trustees,  as  assets;  why  refuse  in  one  case  and  take 
them  in  the  other  ?  A.  There  was  just  this  difference,  in  the  Third 
Avenue  Savings  Bank  the  bonds  were  taken  and  in  the  office  before 
my  occupancy  of  the  office ;  they  were  part  of  the  assets  when  I  went 
there;  and  in  the  other  case  the  deficiency  occurred  during  my 
administration  and  refused  to  take  the  bonds. 

Q.  Still  you  recognized  that  $115,000  as  assets  ?     A.  I  did. 

Q.  And  allowed  them  as  sach  ?     A.   Yes. 

Q.  Although  taken  by  the  former  superintendent  ?  A.  Yes, 
sir. 

Q.  Do  you  know  $15,000  of  those  personal  guarantees  of  the  Third 
Avenue  Savings  Bank  were  taken  during  you  administration  ?  A- 
They  were  subscribed  for,  as  I  understand  it,  and  agreed  to  be  put  in; 
they  did  not  come  to  tlie  Bank  Department  ever. 

Q.     They  were  taken  ?     A.  They  were  in  the  bank  and  counted  as 


Q.  They  appeared  as  assets  in  the  report  ?  A.  Yes,  sir. 

Q.  Your  reason  of  the  refusal  of  that  class  of  assets  in  connection 
with  the  Gerniiinia  Bank  is  that  you  did  not  consider  them  very 
good  security  ?  A.  After  the  taking  of  those  bonds-  by  my  predeces- 
sor, and  the  passage  o£  the  law  of  1875,  the  banks  were  very  much 
restricted  in  their  loans,  with  a  view  to  making  the  investments  and 
loans  safer  than  they  had  been  heretofore,  and  I  did  not  think 
those  personal  bonds,  although  there  was  no  law  against  making  up  a 
deficiency;  it  seemed  a  contribution  by  the  trustees  to  protect  the 
depositors. 

Q.  Did  it  ever  enter  your  mind  that  these  bonds  were  illegal, 
and  therefore  could  not  be  enforced ;  was  that  question  raised  during 
your  administration?  A.  I  do  not  know  as  it  was  specially;  my 
own  conviction  was,  and  is  now,  that  the  bonds  are  collectible,  that 
there  was  a  suflScient  consideration  ;  they  have  been,  in  fact,  collected, 
and  so  decided  by  the  courts. 

Q.   Some  of  them  ?     A.   Yes,  sir  ;  some  of  the  series. 

Q.  I  observe  the  item  of  "  accrued  interest  "  in  a  number  of  these 
reports  and  examinations  ;  were,  any  pains  taken  to  inquire  whether 
the  accrued  interest    was  running,  living  interest;  I  see  an  item  of 
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accrued  interest  of  130,000  or  $40,000  ;  were  those  items  of  accrued 
interest  analyzed  by  the  department,  or  taken  for  granted,  as  repre- 
sented ?  A.  I  think,  in  some  cases,  the  bank  reports  all  the  bank 
interest. 

Q.  The  "  accrued  interest "  relates  to  all  the  bank  interest  on  the 
securities  ?     A.  No. 

Q.  On  the  report  ?  A.  Not  necessarily;  the  banks  Yary  in  that 
respect. 

Q.  You  do  not  know  whether,  in  the  examinations  made  by  the 
department,  there  was  an  analysis  of  that?  A.  In  what  particular 
case  ? 

Q.  In  any  case  ?  A.  Oh,  yes  ;  there  would  be  in  some  cases, 
probably ;  I  think,  as  a  matter  of  fact,  it  is  true  ;  I  can  mention  the 
cases. 

Q.  You  stated  that,  in  March,  1875,  there  was  an  indisposition  to 
close  the  Third  Avenue  Saving  Bank,  by  rcaso-n  of  an  apprehension 
in  your  mind  that  it  might  be  disastrous  to  other  institutions  of  a 
kindred  character ;  that  was  a  probable  idea ;  there  was  -no  fact  you 
based  that  upon ;  if  so,  what  were  the  facts  ?  A.  The  facts  that  influ- 
enced me  wei'e  these,  that  there  were  a  good  many  small  banks  in  the 
city  of  New  York  that  would  be  regarded  among  the  weaker  class,  and 
if  a  general  excitement  was  gotten  up  and  deposits  withdrawn,  it  would 
compel  them,  to  go  into  liquidation. 

Q.   That  is  a  general  winding  up  ?     A.   Yes,  sir. 

Q.  That  is  in  March,  1875,  vvhen  this  deficiency  of  $319,000  appear- 
ed ;  what  was  there  in  March,  1875,  to  create  special  apprehen- 
sion ;  was  there  any  panic  then,  that  you  remember  ?  A.  No, 
sir. 

Q.  Duncan,  Sherman  &  Co.,  failed  in  July  ?'    A.  Y^es,  sir. 

Q.  Therefore,  there  were  no  special  cireumstances  to  create  appre- 
hensions of  winding  up  ia  March  ?  A.  Not  so  much  in  March  as  in 
May. 

(J.  What  was  there  in  May?  A.  A  considerable  disturbance;  a 
good  many  failures  of  moneyed  men  in  New  York. 

Q.  More  so  than  failures  running  along  down  to  the  present  ?  A. 
Yes,  sir. 

Q.   The  general  panic  was  in  the  fall  of  1873  ?     A.  Yes,  sir. 

Q.  Therefore  your  idea  was  not  founded  on  fact,  but  on  an  appre- 
hension, a  theory  in  your  mind  ;  did  you  consider  it  a  part  of  your 
ofiicial  duty  to  refrain  from  winding  up  the  Third  Avenue  Savings 
Bank  ?     A.  No  answer. 

Senator  Cole — The  witness  did  not  answer  the  question,  and  I 
would  like  to  have  an  answer. 
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The  President— The  witness  will  answer. 

Mr.  McGuiRE-Mr  President,  I  think  the  witness  was  pretty  fully 
examined  by  the  counsel  for  the  State. 

,    Question  repeated.    A.  I  have  answered  pretty  fully,  in  this  way, 
that  it  was  not. 

Q.  Do  you  know  of  a  case  that  had  occurred  during  the  administra- 
tion of  your  office  where  the  winding  up  of  a  savings  bank  has  created 
these  general  disasters  that  you  apprehended  ?  A.  The  winding  up 
of  the  Third  Avenue  Savings  Bank  was  followed  in  a  month  or  two 
by  five  or  six  more  along  the  avenue,  way  up. 

Q.  They  were  very  weak,  all  insolvent  ?  A.  No,  sir ;  not  as  appeared 
at  that  time. 

Q.  Had  you  wound  up  any  other  bank  before  September,  1875  ?  A. 
No,  sir  ;  I  had  not 

Q.   You  had  not?     A.  No,  sir  ;  no  savings  bank. 

By  Senator  McOaethy  : 

Q.  Have  you  ever  made  a  rule  or  order  that  the  deputy  and  all  the 
clerks  in  the  department  should  report  to  you  all  knowledge  of  im- 
portance as  to  the  condition  of  the  savings  banks  coming  to  them 
through  reports  or  otherwise  ?  A.  No  special  rule  has  ever  been 
made. 

Q.  No  rule  or  order  ?  A.  It  would  naturally  come  to  me,  any 
thing  I  do  not  know  of  my  own  knowledge  ;  I  do  not  think  there  ever 
was  such  a  rule  established  specially. 

Q.  There  seems  to  be  a  point  raised  here  as  to  how  far  the  law  com- 
pels or  authorizes  you*  to  interfere  with  insolvent  institutions  which 
are  receiving  new  deposits ;  I  wish  to  ask  you  this  question  ;  do  you 
recognize  it  as  a  part  of  your  duty  to  take  notice  of  an  in-solvent  bank 
continuing  to  receive  deposits  ?  A.  I  do,  as  a  matter  of  fact ;  yes,  sir, 
certainly ;  it  is  a  very  important  element  of  duty,  too. 

By  Senator  Staebuck  : 

Q.  I  learn  from  your  examination  by  the  people's  counsel  that  you 
recognized  the  Abingdon  Savings  Bank  as  being  guilty  of  practices 
rendering  its  continuance  in  business  unsafe  ;  that  you  stated,  I  be- 
lieve, among  these  other  nine  or  ten  or  eleven  banks,  more  or  less,  was 
there  any  other  one  in  which  you  recognized  that  same  fact  ?  A.  I 
do  not  recall  any  that,  during  my  administration,  violated  its  charter 
among  these  banks. 

Q.  That  was  not  my  question,  you  will  see  ;  did  you,  as  to  any  of 
the  other  banks  besides  the  Abingdon  Square  Savings  Bank,  deem 
that  they  were  guilty,  in  any  respect,  of  practices  rendering  it  unsafe 
to  depositors  for  them  to  continue  in  business  ?    A.  I  cannot  say  that 
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I  did  ;  I  do  not  recall  any  case  now  where  they  did  acts   that   they 
were  not  permitted  to  do  by  law. 

Q.  Would  not  you  so  regard   it  in   any  case   where  the  bank   itself 
made  its  report  showing  a  large  deficiency  of  assets  over  liabilities  ?  , 
A.  I  do  not  know  that  I  understand  your  question. 

Q.  In  cases  where  the  bank,  by  its  own  showing,  admits  that  its 
assets  are  largely  less  than  its  liabilities,  do  you  regard  that  a  safe 
bank  to  continue  business?  A.  Not  as  safe  as  one  that  ■  had  an 
excess. 

Q.  Do  you  think  it  would  be  a  safe  bank  to  invite  the  deposits  of 
laboring  people  ?  A.  I  have  stated,  not  to  that  extent  of  a  bank  that 
had  a  surplus. 

Q.  I  want  a  direct  answer  ;  do  you  think,  from  your  experience  as 
Superintendent  of  the  Bank  Dejoartment,  that  it  is  the   due  adminis- 
ratiou    or  the  duties  of  your  office  to  permit  such- a  bank  to  continue 
in  business  and  to  receive  deposits  ?     A.  I  should  say  in  answer  to  • 
that,  only  temporai'ily,  unless  the  deficiency  was  made  up. 

Q,.  Do  you  think  it  would  be  safe  for  it  to  be  permitted  to  receive 
temporarily  ?  A.  That  would  depend  upon  the  surrounding  circum- 
stances, and  the  condition  under  which  this  occurred  ;  it  might  be 
safer  than  it  would  be  to  close  it  up. 

Q.  Were' you  familiar  with  the  provisions  of  the  statue  which  pro- 
vided that  whenever  it  should  come  to  the  knowledge  of  the  superin- 
tendent that  a  bank  was  conducting  business  unsafely,  or  guilty  of  a 
violation  of  law  or  its  charter,  it  should  be  the  duty  of  the  superin- 
tendent to  issue  an  order  commanding  the  discontinuance  of  those 
practices?    A.  I  am  familiar  with  them. 

Q.  I  desire  to  inquire  of  you,  in  all  these  banks  is  there  any  one 
of  them  in  which  you  ever  issued  such  an  order?  A.  No,  sir  •  I 
have  already  stated  I  did  not  know  of  any  other  that  was  committing 
unsafe  practices  or  illegal  practices. 

Q.  Eight  there — 

Mr.  McGuiRB  [interrupting]— The  witness  has  a  right  to  explain. 

Senator  Staebuck — Certainly. 

Q.  Why  didn't  you  learn  the  contents  of  the  report  of  January, 
1875,  in  the  case  of  the  Third  Avenue  Savings  Bank,  prior  to  March, 
1875  ?     A.  I  can  explain- that  as  I  understand  it. 

Q.  You  do  not  understand  what  the  question" is;  why  did  you  not 
learn  the  contents  of  that  report  ?     A.  I  was  about  to  say  why. 

Q.  I  want  an  answer  ?  A.  These  reports  come  in  as  of  the  first  of 
January,  come  in  from  the  fifteenth  of  January  to  the  middle  or 
early  part  of  February  ;  they  go  to  the  clerk  for  examination  and 
tabulation,  preparatory  to  publication  of  the  annual  report,  and  they 
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would  not  naturally  get  around  to  my  hands  until  the  clerks  had  ex- 
amined them,  which  would  be  along  about  that  time. 

Q.  They  would  naturally  be  delayed  sixty  days  ?  A.  They  would, 
unless  there  was  some  special  point  raised  and  brought  to  my  knowl- 
edge ;  we  did  not  get  them  until  about  the  first  of  February. 

Q.  I  observe,  on  page  544,  you  testified  concerning  the  January  re- 
port of  the  Third  Avenue  Savings  Bank  in  these  words,  "  There  is  no 
doubt  but  what  that  is  a  false  report,;  'I  never  saw  it  until  I  got 
Eeid's  examination ;  then  we  compared  them  and  found  that  was  a 
cooked  up  report  ;'  "  that  is  your  present  testimony,  I  suppose  ?  A. 
That  is  my  recollection  of  it  now. 

Q.  For  sixty  days  or  more,  prior  to  that  examination  by  Mr.  Eeid 
of  the  report  made  by  him  to  you,  that  is  yonr  and  Mr.  Reid's  com- 
parison ?  A.  Mr.  Reid  did  not  make  any  comparison,  he  was  not 
there. 

Q.  I  take  it  from  your  testimony  ;  that  means  the  clerks  ?  A. 
Yes,  sir. 

Q.  For  all  that  time  you  and  your  clerks  in  ,  the  office  had  had  all 
the  means  in  your  hands,  if  you  had  used  them,  to  ascertain  the  fact 
of  the  falsity  of  this  report,  and  that  it  was  a  cooked  up  report?  A. 
We  did  not,  sir. 

Q.  Couldn't  you  have  ascertained  that  fact  by  examination  ?  A. 
The  report  was  not  there  during  that  time.' 

Q.  Couldn't  you  have  scrutinized  and  examined  the  January  re- 
port ?  A.  I  say  the  Jau  uary  report  was  not  received  for  thirty  days, 
probably;  I  can  tell  by  looking  at  the  tile  of  it. 

Q.  For  thirty  days  after  the  first  of  Januai-y  ?  A.  Yes,  sir  ;  we 
did  not,  as  a  matter  of  fact,  get  all  these  reports  in  and  completed, 
until  February;  some  time  the  middle  of  February;  the  law  gives 
them  till  the  first  of  February  now. 

Q.  Duncan,  Sherman  &  Co.  failed  in  July  ?    A.  Yes,  sir. 
Q.  "Wag  it  the  twenty-seventh  of  July  ?     A.  No,  sir;  I  think  not. 
Q.  About  what  time  ?     A.  About  that  time  ;  I  think  the  twenty- 
eighth  ;  I  am  not  certain. 

Q.  Previous  to  the  failure  of  Duncan,  Sherman  &  Co.,  had  you 
consulted  with  anybody,  and  if  so,  with  whom,  as  to  the  safety  and 
propriety  of  permitting  the  Third  Avenue  Savings  Bank  to  continue 
business  ?  A.  I  think  not  with  reference  to  that  special  point  ;  my 
consultations  were  in  reference  to  the  other  banks  that  would  be  af- 
fected by  the  closing  of  this ;  I  made  no  special  attempt  to  save  the 
Third  Avenue  Sayings  Bank,  because  I  had  but  little  faith. 

Q.  I  understood  you,  on  direct-examination,  to  say  that  the  time  of 
your  consultation  as  to  the  financial  effect  upon  other  banks,  occuri-ed 
185 
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about  the  time  of  the  failure  of  Duncan,  Sherman  &  Co.  ?    A.  It 
was  the  day  after  the  failure,  I  think  ;  a  day  or  two  after. 

Q.  Previous  to  the  failure  of  Duncan,  Sherman  &  Co.,  did  you  talli 
with  anybody,  and  if  so,  with  whom  ?  A.  In  regard  to  that  particu- 
lar bank  ? 

Q.  In  regard  to  the  effect  on  other  monetary  institutions,  the  clos- 
ing of  the  Third  Avenue  Savings  Bank  would  have  ?  A.  I  do  not 
know  as  I  did  specially  ;  in  consulting  with  them  in  regard  to  saving 
these  others,  that  came  in  as  a  question,  I  havfe  no  doubt,  because  it 
was  predicated  upon  that. 

Q.  If  there  is  anybody  with  whom  you  consulted,  pi'ior  to  the  fail- 
ure of  Duncan,  Sherman  &  Co.,  we  want  his  name?  A.  I  have  al- 
ready stated,  I  did  consult  in  regard  to  these  other  banks,  with  quite 
a  number  of  bank  men  in  New  York. 

Q.  You  said  to  me  just  now  that  that  consultation  began  the  next 
day  after  the  failure  of  Duncan,  Sherman  &  Co.  ?  A.  Consulted 
about  what  ?  I  do  not  get  the  point  of  your  question. 

Q.  About  the  efEect  to.be  produced  upon  other  financial  institu- 
tions, and  finances  generally,  by  the  closing  of  the  Third  Avenue 
Savings  Bank  ?    A.  I  do  not  think  it  came  in  that  form  at  all. 

Q.  You  do  not  think  there  was  any  consultation  at  all  in  that 
form  ?  A.  Not  in  that  form ;  the  consultation  was  in  reference  to 
merging  these  smaller  banks  ;  whether  we  talked  over  about  the 
Third  Avenue  Savings  Bank  especially,  I  do  not  remember,  but. my 
action  was  predicated  upon  the  theoi'y  that,  when  that  bank  was  closed, 
at  would  carry  with  it  these  others. 

;  Q.  I  desire  to  know  what  reason  you  rendered  for  inaction  in  the 
case  of  the  Third  Avenue  Savings  Bank,  from  the  time  that  the  Leg- 
islature adjourned  (which  was  in  May),  up  to  the  time  of  the  failure 
of  Duncan,  Sherman  &  Co.  ;  what  is  the  reason  you  render  for  non- 
action for  some  two  months  or  more  ?  A.  I  have  already  stated  two 
or  three  times  this  morning,  and  I  will  repeat  it,  that  I  was  making 
an  effort  to  save  these  smaller  banks  under  the  provisions  of  that  law, 
the  general  law  of  1875  ;  that  action  was  predicated  on  a  supposition 
that  when  that  bank  was  closed,  it  would  carry  the  others  with  it  more 
or  less. 

By  Senator  Beadiey  : 

Q.  I  desire  to  inquire  what  you  did  with  a  view  to  a  merger  of 
these  smaller  banks  ?  A.  Two  or  three  times— my  recollection  is, 
three  times— at  the  close  of  the  Legislature,  I  went  a  day  or  two  after 
the  Legislature  adjourned  to  New  York  and  consulted  with  the  officers 
of  small  and  large  banks,   as  to   the  practicability  of  merging  these 
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small  banks,  having  the  larger  banks  take  their  assets  and  liabilities' 
and  winding  them  up  ;  I  fonnd  a  diversity  of  opinion  ;  many  of  the 
smaller  banks  were  willing,  and  some  anxious  to  do  it,  would  be  glad 
to  do  it ;  they  apprehended  disaster,  perhaps  some  of  them,  and  it 
turned  out  they  did  ;  some  of  the  larger  banks  treated  the  thing  as 
having  no  practical  force  ;  some  of  them  were  friendly  to  the  proposi- 
tions, and  in  a  general  consultation  as  to  whether  any  thing  could  be 
done,  and  if  so  what,  whether  any  of  them  would  take  the  smaller 
banks,  and  close  them  out  or  merge  them  in  theirs. 

Q.  There  was  nothing  done  to  accomplish  any  such  thing  as  that  ? 
A.  It  resulted  in  nothing,  and  I  doubt  whether  it  ever  will. 

By  Senator  St.  John  : 

Q.  I  would  like  to  ask  you,  Mr.  Ellis,  whether  you  found  any  large 
solvent  banks,  they  were  willing  to  take  these  banks  and  to  pay  the 
liabilities,  whether  any  such  bank  was  found  ?  A.  I  do  not  know  as 
we  got  to  that  point,  I  found  some  bankers  who  were  willing  to  do 
that,  where  they  had  a  reasonable  show,  thought  it  would  be  in  the 
interest  of  the  other  banks. 

(J.  That  all  depended  upon  the  examination  to   be  made  ;    you  had  ■ 
no  idea  the  Bowery  Savings  Bank,  would  take  the  Germania   Savings 
Bank,  taking  their  assets  and  paying  their  liabilities,  without  ascer- 
taining whether  they  were  lonafide  assets  ?     A.  No,  sir. 

Q.  You  would  not  expect  the  good  banks  to  take  the  insolven 
banks  ?  A.  I  think  they  would  have  been  justified  in  doing  it,  that  it 
would  have  been  a  good  thing. 

Q.  Did  they  ever  do  a  thing  of  that  kind  ?    A.  They  have. 

Senator  Peince — If  a  strong  bank,  able  to  hold  the  securities 
through  these  depressed  times,  had  taken  the  securities  of  one  of 
these  weak  banks  until  better  times  came,  those  securities  would  have 
been  sufficient  to  pay  all  the  deposits,  would  they  not  ?  A.  In  some 
cases. 

Q.  And  therefore  the  depositors  of  that  institution  would  have  been 
saved  from  the  loss  of  the  bank's  going  into  the  hands  of  a  receiver  ? 
A.  Yes,  sir. 

The  Senate  hereupon  took  a  recess  until  4  o'clock,  p.  m. 
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Saratoga  Speings. 
The  Senate  reconvened  at  4  p.  M. 

Examination  of  De  Witt  G.  Ellis  continued  : 

By  Senator  Peince  : 

Q.  Mr.  President,  I  was  about  to  ask  the  witness,  when  we  took  a 
recess,  a  question,  to  free  my  own  mind  in  regard  to  a  point  that  I 
thought  I  understood,  and  as  the  Senator  from  the  Seventh  thinks  I 
misapprehend  what  he  said,  I  will  ask  the  witness  as  follows:  I  desire 
to  ask,  in  connection  with  the  Third  Avenue  Savings  Bank,  whether 
my  own  understanding  is  corrct ;  I  understood  your  testimony,  Mr. 
Ellis,  in  regard  to  the  Third  Avenue  Savings  Bank,  that  the  delay 
from  March  until  the  signing  of  the  savings  bank  act  of  1875,  took 
place  because  you  were  waiting  until  you  saw  in  what  form  that  act 
should  be  passed,  and  that  you  thought  that  something  might  be  done 
under  the  merger  part  of  that  act ;  from  then  until  some  time,  per- 
haps in  July,  efEorts  were  being  made,' under  that  merger  clause,  to 
save  some  of  the  smaller  and  weaker  banks,  and  that  your  going  to 
New  York  on  the  day  of,  or  succeeding,  the  failure  of  Duncan,  Sher- 
man &  Co.,  was  in  reference  to  the  merger  matter,  and  the  calling 
upon  the  gentlemen  was  in  connection  with  what  you  ascertained  in 
the  city  of  the  state  of  public  feeling  then,  and  that  the  further 
delay  until  the  time  it  was  closed  was  on  account  of  what  was  said 
to  you  then  by  these  men  ;  is  that  correct  ?  A.  That  is  substantially 
as  I  stated  it. 

Q.  That  was  the  bill  that  had  been  in  the  Legislature,  known  as 
the  "Schuyler  bill  ?"     A.  Yes,  sir;  the  general  savings  bank  act. 

Q.  If  times  had  grown  better,  by  which  I  mean,  if  securities  and 
real  estate  had  appreciated  to  their  values  before  the  panic,  either  in 
the  fall  of  1874  or  in  the  spring  of  1875,  what  effect,  in  your  judg- 
ment, would  that  have  had  upon  these  weak  banks  ?  A.  I  think  a 
great  many  of  them  would  have  been  saved ;  perhaps  not  all. 

Q.  Do  you  know  of  private  individuals  of  fair  business  ability  and 
reputation,  who  lost  money  during  the  continuance  of  this  depreci- 
ation of  securities  in  1874,  contrary  to  what  they  had  supposed  might 
take  place  as  to  the  reaction  ?  A.  Yes,  sir ;  I  think  so ;  that  is  a 
pretty  well-settled  fact ;  the  community  is  full  of  them. 

Q.  I  will  ask  one  more  question  covering  real  estate;  do  you 
know  of  private  persons  of  fair  business  ability  and  reputation,  who 
lost  money  through  the  continuance  of  the  depression  in  the  price  of 
real  estate  in    the   year  1874,  ^contrary  to   their  expectation  that  it 


1477 

would  appreciate  to  some  thing  of  its  value  ?     A.  I  think  so  ;  I  have 
heard  of  a  good  many. 

By  Senator  St.  John  : 

Q.  I  virill  ask  you  one  question,  Mr.  Ellis  ;  you  say  during  1873 
and  1874,  real  estate  depreciated;  is  it  not  a  fact  that  the  reports 
made  by  the  Third  Avenue  Savings  Bank,  during  those  years,  showed 
a  large  increase  in  tlie  value  of  their  real  estate?  A.  My  recollection 
is  they  do  not,  except  in  one  instance. 

Q.  In  one  instance,  how  much  ?  A.  I  cannot  give  you  the  figures  ; 
there  was  some  change  in  the  value  ;  I  do  not  know  what  it  was. 

Q.  That  Tarrytown  property  of  ninety-two  acres,  valued  at,  under 
the  item  of  other  assets  they  had  $30,000,  as  the  value  of  that  prop- 
erty above  cost  ?  A.  You  mean  above  $138,000  ;  I  do  not  think 
there  is  any  such  item ;  I  do  not  remember  any  such. 

By  Mr.  Chapman  : 

Q.  It  did  not  come  to  you  at  all?  A.  Not  until  Mr.  Reid's  report 
in  1875. 

Q.  Is  it  not  also  a  fact  that  after  putting  in  their  assets  of  stock  at 
cost,  such  as  they  were  at  the  cost  price,  they  had  under  that  same 
head  over  $55,000  ?  A.  In  the  report  of  1875,  in  the  January  report  of 
1875,  one  that  I  designated  as  having  been  cooked  up. 

Q.  That  is  the  one  ?  A.  That  is  the  one ;  that  is  the  report  that 
came  to  us  about  the  time  we  got  the  examiner's  report. 

Q.  Was  there  not  an  increase  of  over  $30,000  in  the  value  of  the 
real  estate,  from  January,  1873,  to  January,  1874,  as  shown  by  their 
own  reports  ?     A.  I  think  not,  sir. 

Q.  I  think  there  was  ?  A.  That  is  a  difference  of  opinion;  the  reports 
will  show ;  we  went  over  that  pretty  thoroughly  before  the  com- 
mittee. 

By  Mr.  Chapman  : 

Q.  All  that  evidence,  and  all  that  relates  to  it,  appears  in  the 
printed  testimony  before  the  committee  ?     A.  It  does. 

Q.  Went  through  each  item,  taking  the  reports  one  after  the  other  ? 
A.  And  I  think  that  demonstrates  the  fact  they  did  not  raise  the 
value  of  the  property. 

Q.  The  Senator  from  the  Tenth  [Senator  St.  John]  was  a  member 
of  that  committee  ?     Q.  Yes,  sir. 

Q.  Didn't  it  appear  in  that  examination,  in  regard  to  some  of  the 
property,  it  was  increased  by  the  payments  upon  mortgages  that  were 
upon  the  property. 
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Mr^  Tracy — Mr.  President,  I  suggest  if  the  counsel  desires  to  show 
us  what  is  in  that  testimony,  he  had  better  refer  us  to  it  and  not  ask 
the  witness ;  we  went  pretty  thoroughly  into  that  question  at  the 
time,  I  remember. 

Mr.  Chapman — I  would  not  have  alluded  to  it  at  all  if  the  Senator 
from  the  Tenth  had  not  gone  over  it,  and  as  I  think  he  was  permitted 
to  go  oyer  it,  it  would  not  be  very  inappropriate  for  us  to  call  atten- 
tion to  it,  and  as  the  Senator  asked  me  to  refer  to  the  evidence  in  the 
printed  case,  I  will  do  so,  commencing  on  page  517,  following  along 
down  through.     Each  item  of  the  real  esta'"e  is  taken  up. 

By  Senator  Kennaday  : 

Q.  Mr.  Ellis,  did  I  understand  you  correctly  yesterday  in  your  testi- 
mony that  you  denied  having  had  an  interview  with  Mr.  Smith  in 
regard  to  the  statement  he  had  made  up  in  1873  ?  A.  I  did  ;  I  said 
that  I  never  saw  that  statement ;  I  do  not  say  we  never  had  any  con- 
versation in  regard  to  that  bank  ;  I  think  in  the  early  part  of  the 
year  we  did,  but  these  papers  that  he  produced  here  are  what  I  said  I 
never  saw  before,  to  my  knowledge. 

Q.  I  find  this  statement  made  here  on  page  77  of  the  printed  testi- 
mony ;  I  find  Mr.  Tracy  makes  these  remarks :  "  Mr.  President  I 
have  arrived  at  a  point  that  I  desire  to  examine  this  man  about  these 
statements,  in  which  he  went  through  the  examination  of  the  things 
and  developed  the  real  condition  of  the  bank  and  laid  them  before  the 
superintendent,  showing  the  bank  was  in  a  very  bad  condition."  On 
page  102  of  the  printed  testimony  I  find  these  questions  and  ans- 
wers : 

Mr.  Tract — I  desired  to  put  the  papers  in  evidence,  but  I  wanted 
it  understood  what  they  were  ;  I  would  like  to  put  these  papers  in 
evidence  in  connection  with  some  testimony  I  shall  offer. 

Q.  When  this  paper  was  prepared,  what  did  you  do  with  it  ?  A. 
I  showed  it  to  Mr.  Ellis,  in  his  private  office. 

Q.  Did  he  look  at  it  ?    A.  Yes,  sir. 

Q.  Was  there  a  conversation  between  yourself  and  him  about  it  at 
the  time  ?     A.  Yes,  sir. 

Q.  Go  on  and  state  it  ?  A.  It  was  mostly  by  way  of  explanation  ; 
explaining  the  matter  in  which  the  statement  was  made  up  and  the 
object;  to  get  at  the  approximate  condition  of  the  bank  at  that 
time. 

Q.  Do  you  mean  you  made  explanations  to  him  of  how  you  h  ad 
done  this  work  ?    A.  Yes,  sir. 

Q.  And  how  you  had  arrived  at  the  result?  A.  Yes,  sir;  and  the 
pencil  mark  there  I  read  to  him." 

Q.  Now,  Mr.  Ellis,  I  want  to  know  whether  you  recollect  any  such 
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conversation,  or  whether  you  stated  distinctly  and  positively  that  no 
such  conversation  took  place  ?  A.  I  say  positively  and  distinctly,  that  I 
have  no  recollection  of  over  hearing  or  seeing  these  papers  until  I  saw 
them  in  Saratoga ;  I  think  if  they  had  ever  been  shown  me,  I  should 
have  remembered  such  a  paper. 

Q.  And  on  that  statement,  he  showed  a  deficiency  as  I  remember, 
of  some  $111,000?  A.  There  are  three  papers,  three  tabulations 
have  been  shown  me  ;  there  separate  papers  each  one  showing  different 
deficiencies  made  up  in  different  ways,  one  of  $70,000. 

Q.  The  one  referred  to  in  [this  examination  to  which  I  have  called 
your  attention,  is  the  one  on  which  this  pencil  memoranda  purports 
to  have  been  made,  on  page  104  of  the  printed  testimony. 

Note— That  in  pencil  mark  was  as  follows:  "The  item  $608,033.63 
exceeds  the  value  of  the  same  property  as  stated  January  1,  1873  $32,- 
753.75  ;  add  difference  between  surplus,  January  1,  1873,  and  July 
'  1,  1873,  as  shown  by  reports  of  the  bank,  $8,448.37,  &.nd  there  appears 
to  have  been  a  real  loss  during  the  six  months  ending  July  1,  1873,  of 
141,201.13.  To  this  sum  add  depreciation  of  stocks  September,  1873, 
$70,250,  and  the  totol  loss  appears  to  be  $111,451.12."  That  is  the 
statement  to  which  I  refer ;  I  understand  youi  to  say  that  you  never 
saw  that  statement  ?  A.  I  never  saw  any  thing  of  the  kind;  to  my 
est  recollection  ;  I  never  heard  of  it. 

By  Senator  St.  John  : 

Q.  The  statement  of  1876,  I  referred  to  ?  A.  Eighteen  hundred 
and  seventy-five. 

Q.  The  1st  January,  1875  ?     A.  Yes,  sir. 

Q.  That  is  correct  ?     A.  Yes,  sir. 

Q.  Not  1876  ?    A.  No,  sir. 

Q.  The  report  to  which  I  refer  is  the  report  of  January  I,  1875  ? 

By  Mr.  Ohapmak  : 

Q.  That  January  report  of  1875  it  appears  in  this  testimony  taken 
before  the  committee,  was  not  received,  and  did  not  come  to  your 
attention  until  Mr.  Eeid's  report  of  the  examination,  in  March  of  that 
year ;  is  that  so  ?    A.  Yes,  sir. 

Q.  Mr.  Eeid's  report  showed  a  deficiency,  of  some  $219,000  ?    A. 

Yes,  sir. 

Q.  That  was  the  deficiency  upon  which  the  bank  was  reported  to 
the  Attorney-General,  ultimately  ?  A.  That  was  the  examination  of 
that  report  by  which  we  characterized  the  January  report  as  a  cooked 

up  report. 

Q.  And  it  appears  in  the  evidence  that  you  recognize  it  as  such  ? 

A.  We  did. 
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Q.  You  resolved,  at  the  time  you  had  seen  Mr.  Eeid's  report  in 
March,  to  pass  the  company  over  to  the  hands  of  the  Attorney-General, 
and  the  only  question  in  your  mind  was,  when  was  the  proper  time 
to  do  so  ?  A.  That  was  the  exact  state  of  the  case ;  we  paid  no  atten- 
tion to  the  January  report  after  we  compared  them. 

By  Senator  St.  John  : 

Q.  1  ask  you  whether  you  ever  paid  any  attention,  whatever,  to  the 
report  made  by  the  Third  Avenue  Savings  Bank,  as  of  the  1st  of  Jan- 
uary, 1874?    A.  Yes,  sir. 

Q.  I  find  in  that,  under  the  same  head  of  assets  of  every  descrip- 
tion, not  included  under  the  above  heads,  and  after  valuing  the  real 
state  at  $579,651,  and  valuing  the  stocks  at  cost,  $397,361,  1  find  this 
addition  to  their  assets:  "Interest  accrued,  $40,124;  furniture  and 
fixtures,  $15,000  ;  estimated  value  of  stocks  over  cost,  $55,986  ;"  do 
you  thiuk  the  stocks  were  worth  the  premium  on  that  amount  ?  A. 
I  cannot  tell  you. 

Q,.  You  had  schedules  ?  A.  That  was  three  years  ago ;  I  do  not 
remember  about  all  these  things ;  the  report  was  examined  at  the  time ; 
I  have  no  recollection  about  the  figures. 

Q.  The  schedules  showed  what  they  were  ?  A.  We  had  the  regular 
schedule  attached  to  the  report,  as  in  all  other  cases,  I  suppose. 

By  Mr.  McGuire  : 

Q.  Mr.  Ellis,  to  follow  out  the  question  of  Senator  Kenneday,  Mr 
Smith  states  that  he  came  into  your  private  office  and  showed  these 
papers  to  you,  and  explained  to  you  the  manner  in  which  he  had 
made  up  this  statement  fully  and  at  length  ;  now,  is  that  so  ?  A.  I 
said  that  I  do  not  recollect  ever  having  a  conversation  connected  with 
any  paper  except  the  official  papers  of  the  office  ;  these  purported  to 
be  private  papers  made  in  September  of  that  year. 

Q.  Your  answer  before  was  merely  confined  to  seeing  the  papers, 
but  he  goes  and  states  the  conversation,  explaining  it  to  you  ;  if  any 
such  thing  had  occurred  of  his  coming  into  your  private  office  with 
such  papers,  making  explanations  to  you,  would  you  be  very  likely  to 
remember  it  ?  A.  I  think  I  should  ;  it  is  a  statement  that  a  man 
would  be  very  likely  to  remember  the  first  term  of  his  office,  the  first 
part  of  his  term. 

By  Senator  Bixbt  : 

Q.  You  say  you  consulted  with  Mr.  Sisco  and  several  other  finan- 
cial magnates  in  New  York  in  regard  to  the  matter  ;  did  you  consult 
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with  any  other  parties  interested  in  the  bank  ?    A.  I  did  not  know 
any  of  the  depositors. 

Q.  In  March,  1875,  did  you  think  the  Third  Avenue  Savings  Bank 
was  insolvent  ?  A.  I  think  it  had  a  deficiency  of  what  was  reported 
there. 

Q.  Did  you  believe  it  was  a  safe  depository  for  people  to  put  their 
money  in,  and  to  get  it  back  again  ?  A.  It  was  just  as  safe  for  those 
that  had  their  money  in  there  as  outside  depositors  who  might  go  in  ; 
they  would  be  taking  chances,  of  course,  of  that  deficiency. 

.Q.  Did  you  regard  it  as  a  safe  place  to  deposit  money  ?      A.  No, 
sir  ;  not  independent  of  any  other  consideration. 
Q.  In  Margh,  1875  ?     A.  Yes,  sir. 
Q.  The  bank  was  closed  in  September  ?    A.  Yes,  sir. 
Q.   The  reason  you  did  not  close  it  was  because  you  thought  it  would 
affect  other  savings  banks  injuriously  ?    A.   That  was  it. 
Q.  That  was  in  March,  1875  ?     A.  Yes,  sir. 

Q.  Would  it  not  affect  them  in  the  same  way  in  September  ?  A. 
The  conditions  did  not  exist  at  that  time  ;  I  did  not  say  in  March  ;  I 
have  all  ready  explained  ;  I  endeavored  to  save  the  smaller  banks  be- 
fore closing  that  up  ;  I  think  when  the  bank  was  closed  the  effect  was 
much  better  than  if  closed  in  July ;  at  the  time  the  bank  was  closed 
the  people  were  somewhat  indifferent  to  failures  ;  it  did  not  create  any 
such  excitement. 

By.  Mr-.  McGuire  : 

Q.  Have  you  examined  the  records  of  the  Bank  Department  for 
some  years  past ;  answer  that  generally,  and  then  I  will  ask  you  a 
specific  question  ?  A.  I  have  read  through  the  reports,  more  or  less, 
from  the  day  of  its  organization  ;  I  have  examined  the  ofiBcial  printed 
reports  from  the  date  of  its  organization  down. 

Q.  Prior  to  1851,  when  the  banking  associations  of  this  State  issued 
bills,  how  were  those  bills  secured  in  the  department,  circulating  notes 
of  banks  ?     A.  By  bonds  and  mortgages  and  stocks. 

Q.  Can  you  call  to  mind,  when  Senator  St.  John  was  Superintend- 
ent of  the  Bank  Department,  of  one  of  these  banks  being  closed  up, 
the  mortgages  foreclosed  and  not  realizing  twenty  cents  on  a  dollar  ? 
A.  You  will  find  that  in  substance  in  his  own  report. 

By  Senator  St.  John  : 

Q.  In  what  report  ?    A.  The  first  Bank  Superintendent. 
Q.  Now,  in  reading  that,  you  did  not  attribute  any  culpable  negli- 
gence to  the  Senator  for  that  misfortune  to  the  bill  holders  of  that  bank, 
186 
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did  you  ?    A.  Not  at  all ;  I  suppose  he  did  his  duty,  as  I  do  now  ;  I 
suppose  he  was  deceived,  just  as  we  all  are,  in  taking  some  mortgages. 

By  Senator  St.  John  : 

Q.  Do  you  say  a  bank  was  closed  up  during  my  administration  of 
the  Bank  Department  that  did  not  pay  twenty  cents  on  a  dollar  ? 
A.  I  did  not  say  that ;  I  said  in  your  report,  in  substance — I  cannot 
give  the  language — you  "speak  of  certain  mortgages  having  been 
taken  to  secure  circulating  notes  which,  when  foreclosed  and  collected 
did  not  pay  but  twenty  cents  on  the  dollar  or  something  to  that 
efEect. 

Senator  St.  JohjiT — I  wish  to  say  for  the  information  of  the  Senate 
that  I  do  not  think  I  ever  foreclosed  a  mortgage  during  my  whole 
term  of  six  years  in  the  Bank  Department. 

Mr.  McGiTiRE — Nobody  states  you  did. 

The  "Witness — I  said,  when  foreclosed  in  winding  up  the  bank,  I 
did  not  say  the  department  did  it. 

Senator  St.  John — Am  I  on  trial  here  ? 

Mr.  McGuiRE — No,  sir. 

By  Mr.  Tract  : 

Q.  What  was  the  practice,  Mr.  Ellis,  of  the  department  under  your 
administration  as  to  supervising  or  examining  reports ;  when  special 
examinations  have  been  made  under  similar  circumstances,  what  was 
the  practice  or  rule  of  your  department  as  to  verifying  or  re-examining 
the  reports  of  Mr.  Reid  on  the  special  examinations  made  by  him  of 
other  examinations  under  certain  circumstances  of  suspicion  ?  A. 
They  were  all  examined  as  they  came  to  the  office. 

Q.  Were  they  verified  ?  A.  To  a  certain  extent  ;  some  portions  we 
could  not  verify  very  well  in  the  office. 

Q.  If  the  returns  showed  bonds  and  mortgages,  was  their  validity 
or  character  verified  ?     A.  We  did  not  verify  those. 

Q.  Therefore  you  took  his  report  ?  A.  Yes,  sir  ;  as  conclusive  in 
that  matter. 

Q.  And  acted  upon  it  without  further  inquiry  ?     A.   Yes,  sir. 

Q.  Is  that  the  usual  practice  ?     A.   Yes,  sir. 

Q.  How  long  has  Mr.  Reid  been  connected  with  your  department 
under  your  administration  ?  A.  He  was  an  examiner  when  I  went 
there  in  1873. 

Q.  Were  there  any  special  circumstances  that  made  his  opinion  as 
it  were  a  finality,  and  his  action  the  conclusive  action  without  further 
verification  ?  A.  Nothing,  except  that  he  was  an  expert  and  had  a 
good  deal  of  experience  in  those  matters. 
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Q.  Expert  in  what  ?    A.  In  examining  these  institutions. 

Q.  Did  you  inquire  or  find  out  at  any  time  whether  the  Third 
Avenue  Savings  Banlc  trustees,  or  the  trustees  of  any  other  savings 
bank,  gave  guaranty  bonds  as  they  are  called,  ever  paid  the  intereston 
those  bonds  ?     A.   The  report  shows' they  did. 

Q.  Did  any  other  but  the  'trustees  of  the  Third  Avenue  Savings 
Bunk' for  one  year  ;  I  see  a  return  of  19,000  interest,  paid  on  those 
bonds  ;  did  they  not  stop  paying  them  ?  A.  'ihey  did  the  last  year 
or  two. 

Q.  Did  any  others  pay  ?  A.  They  did  in  the  People's  Savings 
Bank  ;  the  bonds  Mr.  Howell  took. 

Q.  How  long  before  they  closed  up  in  the  ^natter  ?  A.  I  cannot 
give  you  the  exact  figures  ;  I  think  the  last  year  they  did  not  pay. 

Q.  It  is  stated  here  when  the  affairs  of  the  Germania  Savings  Bank 
of  Morrisania  were  under  investigation,  Mr.  Eeid  stated  that,  I  think, 
by  the  special  examination  of  1876,  it  was  shown  that  they  were  in  an 
insolvent  condition,  and  fully  $70,000  behindhand  ;  they  were  not 
wound  up  for  a  year  afterwards,  as  I  remember,  and  when  the  report 
was  made  in  1875,  in  January,  at  the  special  examination  I  think  it 
was,  he  states  that  some  money  was  paid  up  and  other  money  was 
pocketed  by  the  trustees  ;  I  want  to  ask  you  whether  the  department 
ever  ascertained  from  the  time  of  that  special  examination  of  Mr. 
Eeid's  until  the  time  of  the  closing  of  the  bank  that  that  money  was 
ever  paid  up  ;  do  you  remember  about  •  that  ?  A.  They  subscribed 
th^  amount  first ;  some  paid  in  money,  some  in  bonds  and  mortgages, 
and  one  in  steamboat  bonds  ;  that  was  completed  before  they  made 
the  January  report  under  the  new  law  of  1876  ;  that  was  sworn  to. 

Q.  Was  there  any  examination  between  the  time  of  the  examination 
showing  their  insolvency  and  the  time  of  their  report,  or  what  was 
stated  in  their'report,  taken  as  true,  or  was  there  an  examination  of 
those  securities  that  were  given  to  supply  the  deficiency  ?  A.  The 
attorney  of  the  bank,  Mr.  Hall,  wrote  a  letter  to  the  department, 
stating  they  had  done  so  and  so,  and  it  so  appeared  in  [the  report ; 
that  report,  was  sworn  to  by  the  committee  under  the  new  law,  who 
made  the  examination  ot  the  affairs  of  the  bank  in  which  the  officers 
swore  to  the  report,  so  that  we  had  the  affidavit  of  the  five  trustees 
of  the  bank  as  to  the  truthfulness  of  that  report,  showing  that,  by  its 
terms,  they  had  put  in  the  bonds  and  mortgages,  and  made  up  that 
deficiency. 

Q.  Then  there  was  nothing  to  be  shown  of  the  character,  value 
nature  of  liens  or  other  circumstances,  in  connection  with  those  secur- 
ities other  than  the  statement  of  the  officials  connected  with  the 
bank  ?  A.  Mr.  Hall  was  not  a  trustee  of  the  bank  ;  h,e  was  an  attor- 
ney of  the  bank. 
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'By  Senator  Woodin  ; 

Q.  Mr.  Ellis,  I  want  to  ask  you  one  or  two  questions,  and  I  will 
try  to  not  be  tedious  about  it  ;  suppose  a  savings  bank  should  make 
an  investment  of  the  funds  of  depositors  in  securities  not  authorized 
bylaw,  what  steps,  if  any,  can  the  Ban^  Superintendent  take  to  cor- 
rect error  ?  A.  He  can  issue  an  order,  under  his  hand  and  seal, 
under  the  law  of  1871  and  the  law  of  1875. 

Q.  To  do  what  ?     A.  Forbidding— 

Q.  [Interrupting.]  iNo,  but  it  is  already  done  ?  A.  The  only  thing 
he  can  do  is  to  require  them  to  take  them  out  and  put  in  legal  secur- 
ities or  turn  them  over  to  the  Attorney-General. 

Q.  That  he  can  do  ?    A.   Yes,  sir. 

Q.  And  it  would  be  a  question  for  the  court  to  pass  upon,  whether 
it  should  be  wound  up,  after  having  violated  its  charter  ?  A  Yes, 
sir. 

Q,  Suppose  that  is  required  of  a  bank  and  they  fail  to  do  it,  what 
is  the  step,  proceeded  in  court  ?     A.  Yes,  sir. 

Q.  And  the  court  makes  an  order  ?    A.  Yes,  sir. 

Q.  Directing  what  may  be  done  ?     Yes,  sir. 

Q.  The  Attorney-General  proceeds  in  court,  and  the  court  makes  an 
order  directing  what  shall  be  done  upon  the  evidence  ? 

Mr.  McGuiEB — Yes  ;  yes,  sir. 

Q.  Now,  then,  there  was  a  certain  law,  if  I  remember  the  testimony 
right,  referred  to  in  the  printed  book  here,  that  related  to  savings 
banks  in  the  city  of  New  York,  which  forbade  those  banks  investing 
in  a  certain  class  of  stocks  that  was  not  selling  at  par  in  market ; 
was  there  not  ?  A.  Yes,  sir. 

Q.  That  was  a  law  relating  to  all  thfe  savings  banks  in  the  city  of 
New  York  ?    A.  Yes,  sir. 

Q.  Is  it  not  a  fact  that  many  of  the  savings  banks,  and  some  of 
those  that  are  mentioned  in  the  charges  of  the  Governor,  did  invest, 
prior  to  your  coming  into  the  department,   in  that  class  of  stocks  ? 

A.  A  great  many  of  them  had. 

Q.  And  in  stocks  selling  at  less  than  par  in  market  ?  A.  I  cannot 
say  that  of  my  own  knowledge. 

Q.  No  ;  because  you  were  not  there,  but  the  reports'of  the  banks 
themselves  show  that  fact,  don't  they  ?  A.  They  show  they  held  cer- 
tain southern  securities,  bought  by  the  bank  at  less  than  par; 
whether  they  got  these  securities  while  they  held  them  as  collateral 
to  loans,  or  whether  they  were  taken  as  investments  direct,  I  have  no 
knowledge. 

Q.  They  would  not  go  into  the  assets,  if  they  were  held  as  collat- 
erals ?     A.  No ;  but  they  might  have  acquired  title. 


1485 

Q.  This  was  a  habit  of  these  banks  investing  in  this  class  of  securi- 
ties ;  does  it  not  appear  here  from  the  report  ;  take  for  instance  the 
first  bank,  the  Mechanics  and  Traders'  Bank  ;  does  it  not  appear  in 
their  reports  from  year  to  year,  that  they  had  Invested  in  southern 
securities,  North  Carolina,  Alabama  and  Tennessee  bonds?  A.  It 
appears  they  held  those  stocks ;  yes,  sir. 

Q.  Wasn't  it  within  your  power  when  you  came' into  the  depart- 
ment under  the  law,  to  take  proceedings  to  compel  them  to  sell  those 
securities  ?     A.  I  did  not  so  regard  it 

Q.  Why  not  ?  A.  Because  I  had  no  knowledge  of  how  they 
acquired  title ;  whether  they  took  them  under  the  possession  of  that 
law,  at  par  or  less,  or  whether  they  acquired  title  on  loans; 

Q.  Did  you  ever  inquire  how  they  acquired  title  ?  A.  I  do  not 
know  as  I  ever  did,  except,  when  we  came  to  examine,  the  question 
came  up. 

Q.  Wiien  the  first  report  came  in,  after  you  came  into  the  depart- 
ment, you  found  they  had  on  hand  Tennessee,  South  Carolina,  North 
Carolina  and  Alabama  bonds,  and  a  large  amount,  and  the  cost  price 
at  considerable  less  than  par,  wasn't  it  a  proper  subject  of  inquiry  for 
you  whether  they  had  invested  in  those  bonds,  or  whether  they  had 
acquired  the  title  in  some  other  legitimate  way  ?  A.  I  treated  it  in 
this  way  ;  investments  having  been  made  before  my  time,  I  assumed 
the  superintendent  then  acting  had  settled  the  question  of  fact, 
whether  they  were  taken  at  less  than  par,  how  they  were  taken, 
whether  by  investment  or  loan. 

Q.  Then  you  did  not  feel  that  it  was  your  duty,  finding  prima  facie 
the  law  violated,  to  inquire  into  the  mode  and  manner  how?  A.  I 
did  not  know  whether  the  law  was  violated. 

Q.  Wasn't  it  your  duty  to  inquire  ?     A.  Possibly  so. 

Q.  To  inquire  how  they  had  come  in  possession  of  a  large  class  of 
securities,  worth  considerable  less  than  par  in  the  market,  which  was 
forbidden  by  statute  ?  A.  If  I  had  known  the  fact  they  had  acquired 
them  by  direct  investment — 

Q.  [Interrupting.]  You  found  these  bonds  so  far  as  this  bank  was 
concerned,  in  the  report  made  in  July,  1873,  did  you  not,  and  July, 
1874,  and  in  January,  1875  ?  A.  They  were  held  all  the  while  pretty 
much. 

Q.  In  your  examination  before  the  committee  I  understand  you  to 
make  answer  like  this,  speaking  of  the  purchase  of  these  bonds: 

"By  Mr.  Chapman  : 

Q.  All  these  purchases  (speaking  of  bonds)  having  been  made  un- 
der a  prior  Superintendent  of  the  Department,  and  having  been  passed 
by  the  department  in  their  report,  and  your  attention  not  having  been 
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called  to  the  question  whether  they  had  been  illegally  invested  or  not, 
you  had  a  right  to  assume  they  had  legally  invested  in  them  ;"  now 
then,  I  will  read  your  answer  :  "A.  I  thought  so  ;  I  supposed  the 
question  of  fact  on  which  the  whole  thing  depends,  as  I  was  advised 
by  the  Attorney-General,  that  is,  whether  they  were  worth  par, 
whether  the  cash  value  was  equal  to  par,  was  a  question  of  fact  which 
I  had  a  right  to  assume ;  the  law  provides  they  may  purchase,  and  cer- 
tainly they  may  hold  those  stocks  ;  if  they  have  a  right  to  purchase, 
they  have  a  right  to  hold  as  an  investment ;"  I  understand  you  to  say 
that  your  position  was  then,  and  is  now,  finding  those  securities  on 
hand,  that  you  assumed  that  the  law  had  been  complied  with,  and 
not  violated,  although,  upon  the  face  of  the  report,  it  appears  they 
were  purchased  at  less  than  market  valiie  ?  A.  That  is  the  position  I 
took,  undoubtedly  ;  I  remember  the  question  coming  up  in  regard  to 
that  bank. 

Q.  Do  you  regard  that  as  entirely  safe  to  assume  ?  A.  Somethings 
have  to  be  assumed  that  you  have  no  personal  knowledge  of. 

Q.  You  might  have  had  personal  knowledge,  might  you  not  ?  A. 
I  might,  perhaps,  by  having  made  an  investigation  in  regard  to  the 
particular  fact. 

Q.  Aud  when  you  found  those  securities  on  hand,  under  circum- 
stances— I  do  not  assume  that  they  excited  suspicion — but  under  cir- 
cumstances calculated  to  excite  suspicion,  you  could  have  sent  an  ex- 
aminer to  the  bank  ?     A.  Oh,  yes. 

Q.  And  he  could  have  ascertained  all  about  it  ?     A.  Yes,  sir. 

Q.  And  have  made  his  report  to  you  ?     A.  Yes,  sir. 

Q.  And,  in  that  way,  you  would  have  ascertained  the  exact  truth, 
because  you  could  have  sworn  the  officer;  but  that  was  not  done  ?  A. 
The  examiner  reported  those  securities  in  his  reports  likewise. 

Q.  Did  he  report.the  fact  to  you  that  they  had  been  investing,  pur- 
chased by  the  bank  as  an  investment  ?     A.  I  think  not ;  no  sir. 

Q.  Simply  reported  the  fact  that  they  held  the  securities  ?  A.  Yes, 
sir. 

Q.  If  he  had  been  put  upon  that  line  of  inquiry,  he  could  have  as- 
certained all  about  them  ?     A.  He  could  have,  undoubtedly. 

Q.  But,  instead  of  making  the  inquiry,  you  assumed  it  was  a  proper 
purchase,  and  that  the  stocks  were  purchased  at  par,  is  that  it  ?  A. 
No,  sir  ;  I  did  not  assume  any  thing  that  did  not  appear  in  the 
report. 

Q.  Let  us  see  whether  I  understand  you  right  ;  "  the  question  of 
fact,  it  is  a  question  oT  fact,  and  that  question  of  fact  was  whether  the 
stock  was  purchased  at  par  upon  which  the  whole  thing  depended,  as 
I  was  advised  by  the  Attorney-General,  that  is,  whether  they  were 
worth  par  is  a  question  of  fact  I  had  a  right  to  assume,  because  they 
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have  been  acted  upon  by  the  department  ?"  A.  In  that  particular 
case  I  remember  this  questioning  the  officers,  at  the  time  we  made 
that  special  examination  ;  they  claimed  that  the  question  of  fact  had 
been  settled,  because  the  stocks  had  been  sold  at  par  ;  that  was  their 
claim,  the  price  established  in  New  York,  the  stock  had  been  sold  at 
par,  a  certain  line  of  stocks  there  ;  that  same  bank  had  made  a  large 
sale  in  England,  and  established  a  market  price  at  the  par  value  ;  that 
was  the  claim  of  the  bank  officers. 

Q.  Was  that  a  reasonable  claim  in  view  of  the  fact — A.  [Interrupt- 
ing.] Then  they  claimed  further  that  they  bought  them  as  cheap  as 
they  could. 

Q.  Was  that  a  reasonable  claim,  Mr.  Ellis,  when  it  appears  by  their 
report  they  purchased  the  par  value  of  $168,000  Tennessee  bonds  for 
$104,000  ?     A.  I  should  not  say  it  was,  but  we  differ. 

Q.  And  of  the  South  Carolina  bonds,  $155,000,  par  value,  for  $90,- 
000  ?     A.  I  think  that  related  to  the  Alabama  8's. 

Q.  Of  Alabama  bonds,  $166,000  for  $157,000  ?  A.  I  think  that 
was  the  list  of  stocks  they  spoke  of. 

Q.  Their  reports  would  seem  to  impeach  any  such  claim  as  that, 
wouldn't  they  ?  A.  Yes,  sir  ;  they  did  not  claim  they  paid  par  for 
the  Alabama's  but  they  had  been  sold  for  that,  and  that  they  made  a 
good  bargain  some  way  or  other  ;  I  do  not  know  how  they  made  it. 

Q.  You  fouud  this  same  class  of  securities  held  by  the  various 
banks,  mentioned  in  the  charges  of  the  Governor,  when  you  came  into 
office  ?     A.  A  few  of  them. 

Q.  No  inquiry  has  been  instituted,  so  far,  by  the  department,  to 
ascertain  whether  the  law  had  been  violated^  in  that  respect,  in  invest- 
ing in  those  bonds  ?     A.  I  do  not  call  to  mind  any  particular  case. 

Q.  Yet,  is  it  not  a  fact  that  several  of  those  banks— take,  for  in- 
stance, the  Third  Avenue  Savings  Bank— had  invested  iu  these  bonds 
at  considerably  less  than  their  par  value  ?  A.  That  is  probably  so  ; 
that  question  all  came  up  before  the  court  in  that  application  for  a 
receiver  ;  the  court  passed  upon  it. 

Q.  If  the  application  had  been  made  direct  to  the  court  to  compel 
them  to  sell  bonds  they  had  no  right  to  buy,  in  the  first  instance,  the 
court  would  have  granted  it,  would  it  not  ?  A.  Perhaps  so  ;  they  re- 
fused, however,  to  appoint  a  receiver. 

Q.  I  think  there  is  some  evidence  in  the  printed  volume  (I  tried  to 
find  it  and  could  not  to-day ),  on  the  same  subject  ;  what  was  the 
standing  of  the  Third  Avenue  Savings  Bank  in  the  financial  circles, 
in  the  year  1875,  in  the  city  of  New  York  ?  A.  I  never,  in  New 
York,  heard  but  a  little  about  it. 

Q.  1  am  told  that  Mr.  Sisco  testified  on  that  subject  ?  A.  The  at- 
tack on  that  bank  in  1872,  when  the  big  run  was  on  it,  gave  it  a  good 
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deal  of  advertising  and  a  good  deal  of  notoriety,  and  it  was  a  bank 
pretty  well  in  the  minds  of  the  public  at  that  time  ;  at  a  later  date,  I 
think,  it  died  out  some  so  that  any  attention  ,  was  not  called  to  it  in 
Xew  York  particularly. 

By  Senator  Veddek  : 

Q.  Suppose  that  you  had  found  a  bank  under  your  superintendency 
had  purchased  these  bonds  contrary  to  law,  what  could  you  have  done 
about  it  ? 

Senator  Woodin  —  He  has  answered  that  question. 
Senator  Vedddb,  —  Put  it  in  the  hands  of  the  Attorney-General  ? 
Mr.  Chapman  — I  do  not  understand  that  he  could  have  done  that 
under  the  law. 

Senator  Woodin  —  Done  what  ? 

Mr.  Chapman  —  Keported  it  to  the  Attorney-General  to  apply  to 
the  court. 

Senator  Woodin  —  Mr.  President,  perhaps  I  ought  to  give  the  wit- 
ness a  chance  to  make  himself  understood,  I  will  refer  to'  the  law  of 
1875,  and  call  his  attention  to  it.  I  will  ask  the  witness  a  question, 
which  I  asked  when  I  first  got  up  ;  suppose  a  savings  bank  in  this  State 
should  invest  in  securities  not  authorized  by  law,  what  steps  can  the 
Superintendent  of  the  Bank  Department  take  to  make  that  correct,  or 
^  to  correct  the  error  ;  did  not  I  understand  you  to  say  that  he  could  in- 
voke the  powers  of  the  Attorney-General  ?  A.  Under  the  statute,  he 
would  first  be  required  to  make  an  order  under  his  hand  and  seal  to 
discontinue  those  illegal  practices. 

Q.  Is  that  all  ?  A.  He  might  recommend  the  Attorney-General  to 
wind  them  up. 

Q.  For  what  ?     A.  Violation  of  charter  —  of  the  law. 
Q.  Is  that  the  general  power  mentioned  in  the  statute  ?     A.  No,  sir. 
Q.  Will  the  witness   refer  me    to   the  section  of  the  law  of  1875, 
where  that  can  be  done  by  the  Attorney-General  ;  I  have  it  here  ;  let 
me  read  a  part  of  this  section  :  "  Whenever  it  shall  appear  to  the  said 
superintendent,  from  any  examination  made  by  him,  or  from  the  re- 
port of  any  examiner  made  to  him  ,or  from  the  report  made  by  any 
such   corporation,    pursuant  to  the  requirements  of  this   act;  that 
any  such  corporation  has  committed  any  violation  of  its  charter  or  of 
law,  or  is  conducting  its  business  or  affairs  in  an  unsafe  or  unauthor- 
ized manner,  he  shall  by  an  order  under  his  hand  and  seal  direct  the 
discontinuance  of  such  illegal  and  unauthorized,  or  unsafe  or  unau- 
thorized practices,"  etc.,  etc.  ;  is  that  the  end  of  his   power  ?     A.  I 
think  not,  I   think  under  the   subsequent  clause  to   that,  as  to  their 
doing  business  in  an  unsafe  manner. 
;^  Q.  "  And  whenever  any  such  corporation  shall  refuse  or  neglect  to 
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make  any  such  report,"  etc.  ;  under  that  power  may  he  not  ask  the 
court  to  make  an  order  compelling  them  to  sell  those  securities  ?  A. 
Undoubtedly. 

Q.  And  that  without  winding  up  the  bank  ?  A.  That  covers  the 
whole  case. 

Q.  Whether  it  is  in  the  province  of  the  Bank  Superintendent,  find- 
ing such  practiof  to  have  been  engaged  in  by  a  bank,  to  include  in  his 
order  an  injunction  against  the  bank  from  receiTing  deposits  until  the 
disposition  of  the  matter  has  been  submitted  to  the  Attorney-General  ? 
A.  I  think  not  ;  1  do  not  think  he  has  any  power  of  that  kind,  au- 
thorizing such  specification  in  the  law;  he  can  report  the  fact  to  the 
Attorney-General,  and  then  the  Attorney-General  is  clothed  with 
power  to  e'xercise  his  own  judgment. 

By  Senator  Veddbr  : 

Q.  I  asked  you  a  question  some  time  ago,  and  that  was  this  :  what 
was  to  be  done  in  the  event  you  found  a  time  under  your  predecessor, 
or  your  predecessor's  predecessor,  that  stocks  were  taken  contrary  to 
law  ?  The  answer  to  that  question  is  that  you  make  an  order  forbid- 
ding the  countenance  of  such  practices,  or  turn  the  matter  over  to 
the  Attorney-General  ;  now,  the  court  you  say,  might  make  an  order, 
and  you  might  report  to  the  Attorney-General  to  make  an  order  to 
sell  these  bonds  ;  what  good  wonid  that  do  ;  suppose  he  had  Alabama 
bonds  with  seventy  cents  on  the  dollar,  what  good  does  it  do  to,  the 
bank  when  they  are  sold  ;  they  are  worth  no  more  sold  than  when 
held  ?  A.  That  is  a  pretty  hard  question  to  answer  ;  it  would  depend 
as  to  the  future  market  value ;  if  they  appreciated,  the  bank  would 
be  better  for  holding  them;  if  they  depreciated,  they  would  be  worse 
ofi. 

Q.  I  am  trying  to  find  out  what  is  the  duty  of  the  superintendent 
when  he  finds  these  facts,  whether  he  ought  to  seek  to  sell  all  these 
bonds,  and  if  so,  what  good  will  it  do  to  sell  them;  how  much  better 
will  that  make  the  bank  ;  then  you  say  that  would  depend  upon  cir- 
cumstances, perhaps  ?  A.  As  to  how  it  would  affect  the  bank  in 
dollars  and  cents,  would  all  depend  upon  the  market  subsequent  to 
that  time. 

Q.  The  stocks  would  be  worth  just  as  much  held  by  the  banks  if 
they  continued  to  hold  them,  unless  some  one  knew  what  the  future 
course  of  the  price  of  the  stocks  would  be  ?     A.  Yes,  sir. 

Q.  Then  it  would  do  no  good  to  sell  them ;  suppose  a  bank  was 
entirely  solvent,  that  it  had  a  surplus  for  instance  of  $500,000  more 
than  its  liabilities  ;  ought  that  bank  to  be  wound  up  because  they 
happen  to  have  some  stocks  there  illegally  purchased  ?  A.  That 
would  be  a  question  of  fact  for  the  court  to  determine,  I  suppose. 
187 


1490 

Q.  You  would  not  consider  that  a  proper  case  for  winding  up  and 
having  a  receiver  appointed  '^  A.  No,  sir ;  I  do  not  understand  that 
the  law  contemplates  that. 

Q.  If  I  understand  your  power  about  issuing  an  order,  it  is  not  to 
correct  irregularities  that  have  been  made,  illegal  practices  that  have 
been  already  accomplished,  but  it  is  to  prevent  the  continuance  of 
them. 

Senator  WooDiN — You  cannot  get  an  order  issued  until  after  it  is 
done,?  A.  The  effect  of  the  order  would  be  to  require  them  to  dis- 
continue any  further  practice  of  that  kind;  that  would  be  the  effect 
of  the  order,  that  is,  that  they  should  not  do  it  again  so  far  as  an 
order  goes. 

Q.  Then  I  understand  if  you  had  known  all  these  facts  about  these 
illegal  practices  or  purchases  of  bonds  contrary  to  law,  that  even  then 
you  had  a  discretion  to  act  in  the  light  of  all  the  surrounding  circum- 
stances of  the  bank,  whether  it  was  best  to  wind  it  up  or  not ;  best 
to  report  it  to  the  Attorney-G-eneral,  or  let  it  go  on  notwithstanding 
that ;  that  each  case  was  to  be  judged  by  the  circumstances  of  the 
case,  irrespective  of  any  inexorable  rule  of  law  ?  A.  So  far  as  the 
winding  of  thern  up,  making  an  application  directly  for  a  receiver, 
probably  I  would;  but,  so  far  as  asking  an  order  for  discontinuance, 
that  would  be  another  case. 

Q.  The  order  of  discontinuance  could  not  be  invoked,  where  the 
bonds  were  purchased  five  or  six  years  ago  under  your  predecessor ; 
you  could  not  issue  an  order  of  that  kind,  when  a  thing  had  been 
done  and  they  were  not  doing  it  now  ?  A.  That  is  a  question  I  as- 
sumed, that  had  been  disposed  of  and  settled. 

Q.  For  instance,  a  bank  some  five  years  ago,  purchased  some  bonds 
below  par  and  contrary  to  law,  and  having  done  it  five  or  six  years 
ago,  would  you  consider  that  would  have  been  a  proper  thing  to  issue 
an  order  to  discontinue,  when  it  was  done  five  years  ago — simply  one 
act  ?     A.  It  never  has  been  done. 

By  Mr.  Chapman  : 

Q.  The  law  in  relation  to  the  order  was  not  passed  until  1871,  was 
it  ?    A.  No,  sir. 

By  Senator  Prince  : 

Q.  Mr.  Eeid  was  an  examiner  under  your  predecessor?  A.  Yes, 
sin 

Q.  You  found  him  there  and  continued  him  there.     A.  Yes,  sir. 

By  Mr.  Tract  : 

Q.  Are  you   correct  in   the  remark  you   made  a  short  time  ago  that 
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all  these  southern  State  bonds  which  were  purchased  below  par  were 
purchased  before  you  came  into  office  ?  A.  Do  you  speak  of  any  one 
bank  or  of  any  bank  ? 

Q.  A  Tennessee  bond,  for  example  ?  A.  I  think  in  one  instance  ; 
I  think  I  recollect  one  case  where  they  exchanged  some  bonds  for 
another  class  of  bonds. 

Q.  Do  you  recollect  the  fact  on  the  34th  of  March,  1875,  in  Mr. 
Reid's  letter  to  you,  he  speaks  of  the  Third  Avenue  Sayings  Bank  in 
these  words:  "The  trustees  have  sold  $150,000  Kansas  at  par,  but 
have  not  shown  much  financial  capacity  in  their  recent  purchase  of 
$5,000  Tennessee  bonds  at  fifty-one  ;  "  this  was  in  March,  1875. 

Mr.  Chapmast — That  is  the  report  on  which  the  bank  y/as  closed 
up. 

Q.  You  also  recollect  the  fact  that  when  this  bank  was  examined 
under  your  orders,  in  1873,  by  Reid,  Aldrich  and  Vroman,  that  they 
found  no  Tennessee  bonds  in  the  bank  at  all  ?  A.  I  recall  it  only  by 
looking  at,  the  report. 

Q.  Page  .3  of  the  documents  ?  A.  He  states  in  his  March  report 
^  they  had  sold  those  and  bought  these ;  this  is  the  first  time  I  knew 
it ;  this  March  report  of  1875. 

Q.  You  saw  the  fact  there  ?     A.   Yes,  sir. 

Q.  You  will  see  there  are  no  Tennessee's  in  there  ? 

By  Senator  Woodin  : 

Q.  That  was  your  first  knowledge  of  it  when  the  report  was  made  ? 
A.  Yes,  sir. 

Q.  Had  they  never  appeared  in  any  annual  report  until  after  that 
examination? 

Mr.  Tract — We  do  not  know  how  that  is. 

Mr.  Chapmait — That  letter  says  it  was  a  "  recent  purchase." 

Mr.  Tract^ — ^It  was  a  recent  purchase. 

Mr.  McGuiEB — Purchased  after  the  first  of  January ;  the  ulerk  of 
the  received  testified  to  that  as  of  the  first  of  January. 

Mr.  Teact^I  want  the  fact  in  by  the  witness  that  there  was  a 
recent  purchase. 

The  Witness — It  was. 


By  Mr.  McGuikb  : 

Q.  It  appears  in  the  evidence;  the  fact  appeared  to  the  department 
by  Reid's  report  ?  A.  On  the  24th  of  January,  1875,  the  Kansas 
bonds  were  sold. 
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By  Senator  Peikce  : 

Q.  The  first  yoii  knew  of  that  purchase  was  in  March,  1875?  A. 
Yes,  sir. 

Q.  The  bank  was  closed  on  that  report  ?     A,  It  was  closed  u]o. 

By  Senator  Sohoonmakeb  : 

Q.  Do  I  understand  you  to  say  ^that  you  had  made  an  order  in  the 
case  of  any  of  the  banks,  directing  any  of  them  to  discontinue  unsafe 
or  unauthorized  practices,  in  respect  to  the  character  of  the  securities 
held  y  A.  I  think  no  order  of  that  kind  was  ever  made  under  hand 
and  seal  since  I  have  been  in  the  department;  I  do  not  know,  of  my 
own  knowledge,  of  any  illegal  jDurchases  of  securities,  except  those 
that  appear  in  the  final  report  when  we  closed  them  up  ;  take  this 
case,  for  instance — • 

By  Mr.  Chapman  : 

Q.  Closed  it  up  without  issuing  an  order  ?  A.  In  all  those  cases 
where  they  appear,  I  think  we  have  closed  up  the  bank  without  mak- 
ing an  order. 

By  Senator  Schoonmakek  : 

Q.  Did  I  understand  you  to  say  that  you  regarded  the  bonds  of  the 
sonthern  States,  held  by  some  of  these  banks,  as  safe  securities  ?  A. 
I  said,  in  reply  to  the  Senator  from  the  Thirty-second,  if  it  will 
be  any  benefit  to  the  bank,  if  they  were  required  to  be  sold  ;  I 
stated  that  it  might  be  in  dollars  and  cents;  and  it  might  be  all 
depending  upon  the  market  subsequent  to  that  date;  if  they  appre- 
ciated, it  would  be  a  gain  ;  if  they  depreciated,  ic  would  be  a 
loss. 

Q.  As  a  matter  of  fact,  did  you  'regard  the  bonds  of  southern 
States  as  safe  securities  ?  A.  When  they  got  to  a  point  that  they 
did  not  pay  interest,  we  would  not  regard  them  as  safe  as  those  that 
did. 

Q.  Were  there  some  such  bonds  as  that?  A.  There  were  some  m 
some  cases  where  some  of  the  States  had  defaulted  tlie  interest,  but 
not  at  the  time  of  the  purchase,  but  they  subsequently  had. 

Q.  Do  you  recollect  how  much  the  banks  held  of  those  railroad 
bonds  ?  A.  I  do  not  think  any  of  them,  except  as  they  bought 
them  on  sales  as  collaterals  for  loans,  under  the  charter  clause  ;  I  do 
not  know  of  any  bank,  that  ever  made  any  investments  in  railroad 
bonds. 

Q.  It  does  not  appear  that  any  of  the  banks  invested  in  any  rail- 
road bonds  ?     A.  No,  sir  ;  I  do  not  know   of    any ;  in  one   or  two 
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cases  they  had  to  buy  in  these  bonds  on  the  failure  of  borrowers  of 
money,  where  they  liad  been  put  up  as  collateral,  and  the  bonds  sold 
and  bid  in  by  the  banks  themselves,  the  Dame  as  a  piece  of  real  estate. 

Q.  Do  I  understand  you  to  say  that  you  construed  these  statutes  to 
give  you  power  to  make  an  order  to  discontinud  its  illegal  practices  ? 
A.  I  did  not  state  that ;  the  language  of  the  lav?  is,  if  I  recollect  it, 
where  a  bank  is  doing  this  kind  of  business. 

Q.  Under  this  clause  of  the  charter,  "  Whenever  it  shall  appear, 
etc.,  that  any  corporation  has  committed  any  of  the  acts  specified;" 
do  you  understand  that  relates  to  past  transactions  as  well  as  to 
contemplated  ?  A.  I  understand  that  it  relates  to  the  past  entirely, 
where  it  is  committed. 

Q.  A  word  in  regard  to  the  construction  of  this  statute ;  its  Ian- 
gauge  is,  "  Whenever  it  shall  appear,"  etc.;  did  you  construe  that  to 
be  a  kind  of  discretionary  jjower  to  the  superintendent  of  being  a 
direct  demand  to  him  to  proceed  at  once  ?  A.  1  understood  it  to  be 
a  discretionary  power  ''when  it  shall  appear  to  him."' 

Q.  Did  you  advise  with  counsel  as  to  the  construction  of  this  stat- 
ute ?  A.  I  talked  with  the  Attorney-Geueral  about  the  provisions 
of  the  law  ;  I  never  heard  it  questioned  before  this  examination. 

Q.  Did  the  Attorney-General  advise  you  that  that  was  a  discretion- 
ary power  under  this  l^inguage  which  I  have  read  ?  A.  I  do  not 
know  ;  I  do  not  recollect  that  he  ever  did  in  terms,  but  in  talking  the 
matter  with  him  we  talked  about  the  discretion  the  superintendent 
must  exercise. 

By  Senator  Vedder  : 

Q.  Do  I  understand,  Mr.  Ellis,  that  none  of  these  practices  of  mak- 
ing improper  illegal  investments,  were  done  by  any  of  these  banks 
under  your  administration,  except  this  one  ?  A.  Not  that  I  know 
of  ;  I  do  not  recall  any  now. 

Q.  Immediately  upon  being  known,  the  bank  was  closed  ?  A.  It 
was  on  that  report  that  showed  that  state  of  things  we  finally  acted  ; 
the  dates  will  show. 

Q.  None  of  these  orders  discontinuing  were  ever  made  by  you  ?  A. 
No,  sir  ;  I  do  not  recollect  of  any. 

Q.  That  was  from  the  fact,  was  it,  that  these  practices  were  had 
under  your  predecessor  ?  A.  These  facts  appear  in  the  report  of  the 
department  before  I  came  there,  the  factof  the  owning  of  these  secur- 
ities. 

Q.  And  that  you  did  not  shoot  off  these  orders,  when,  there  was 
nothing  to  fire  at;  that  is,  you  considered  the  "thing  had  been 
already  accomplished  under  a  former  administration  ?  A.  I  accepted 
the  conclusion  of  ray  predecessor  on  the  questions  of  fact  as  con- 
elusive. 
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Q.  Do  you  think  if  you  had  learned  the  fact,  that  they  had  been 
taken  under  your  predecessor,  that  the  issuing  of  the  order  spoken  of 
would  have  done  any  good  at  all  ?     A.  It  might  not  ;  I  cannot  say. 

Q.  It  would  not  afEect  what  had  been  done  ?  A.  No  ;  if  the  stocks 
had  depreciated,  it  would  not  have  been  to  any  advantage  if  the  order 
had  been  issued. 

By  Senator  Wagstaff  : 

Q.  Did  you  not  suppose  that  deposits  were  made  in  the  Third 
Avenue  Savings  Bank,  on  the  assumption  that  it  was  insolvent  ?  A. 
Very  likely;  the  depositors  believed  the  bank  was  solvent  when  they 
put  money  in  there. 

Q.  Did  they  not  suppose  it  was  solvent  when  they  put  money  in 
there  ?    A.  That  would  be  the  natural  result. 

By  Senator  St.  John  : 

Q.  I  think,  Mr.  Ellis,  you  stated  there  were  a  large  number  of  sav- 
ings banks  in  the  State  that  held  these  southern  bonds,  bonds  of 
southern  States  as  securities  ;  am  I  correct  ?     A.  Yes,  sir. 

Q.  A  large  number  of  them  ?     A.   Quite  a  large  number. 

Q.  Is  there  any  bank  outside  of  the  cities  of  New  York  and  Brook- 
lyn thus  situated  ?     A.  Yes,  sir. 

Q.  Is  it  not  a  special  law  making  it  applicable  to  the  cities  of 
Brooklyn  and  New  York,  to  hold  these  bonds  under  any  circum- 
stances ?  A.  No,  sir,  it  is  not  ;  some  of  the  charters  throughout 
the  State  give  them  the  right  to  purchase  bonds  of  any  southern  State, 
prior  to  the  general  savings  bank  law  of  1875  ;  other  charters  gave  the 
power  to  purchase  certain  bonds  of  certain  southern  States  ;  other 
charters  gave  no  permission  to  buy  southern  bonds. 

Q.  Wasn't  there  a  special  law  passed  a  few  years  ago  allowing  banks 
in  the  cities  of  New  York  and  Brooklyn  to  invest  in  stocks  of  south- 
ern States  where  their  stock  was  above  par  in  the  market,  and  sold  out 
above  par  !'  A.  That  was  a  general  law  applicable  to  those  twp  cities, 
but  there  were  charters  in  those  cities  prior  to  that  law  that  did  permit 
certain  banks  to  invest  in  certain  southern  securities. 

Q.  Is  the  Mechanics  and  Traders'  Bank  one  of  them  under  their 
charter  ?  A.  I  do  not  know  ;  I  do  not  remember  now  whether  I  ever 
examined  that  question  or  not. 

Q.  From  their  reports  yoii  know  they  had  these  securities  ?  A. 
They  are  reported  to  have  been  purchased,  and  at  a  certain  cost. 

Q.  You  suppose  that  to  be  correct  ?     A.  I  assume  it  to  be. 

Mr.  McGuiBE — I  will  call  the  attention  of  the  Senator  from  the 
Tenth  to  this  fact ;  I  see  in  the  Newburgh  Savings  Bank  in  the  report 
of  1872  "Ohio  State  bonds,;,$5,500," 
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Senator  St.  John — That  is  all  right. 

Mr.  McGuiEE— So  there  is  a  bank  outside  the  city  of  New  York. 
Senator  St.  John — And  that  is  one  of  the  stocks  which  by  the 
charter  of  the  bank  it  was  allowed  to  take. 

By  Mr.  McGuirb  : 

Q.  You  were  asked  by  Senator  Schoonmaker  if  you  knew  of  any 
savings  bank  that  held  any  railroad  bonds  ;  I  will  call  the  attention  of 
the  Senate  to  the  report  of  the  Bank  Department  to  the  Legislature  of 

1874  :  "  The  Ulster  County  Savings  Institution,  |64,400  ;  amount 
loaned  on  stocks,  as  follows  :  Delaware  and  Hudson  Canal  Company, 
Union  Coal  Company  stock,  and  Overlook  Mountain,  Kondout  and 
Oswego  Railroad  Company,  New  York,  Kingston  and  Syracuse  Rail- 
road Company,"  amounting  to  164,000  ;  now  these  reports  were  made 
from  time  to  time  by  the  department  to  the  Legislature  showing  all 
these  facts  ?     A.  Every  year  ;  yes,  sir. 

Q.  And  the  members  of  the  Legislature  and  members  of  the  Senate 
have  been  in  possession  of  the  information  for  years  of  the  nature  of 
the  securities  held  by  these  savings  banks,  have  they  not  ?  A.  I  sup- 
pose they  have  ;  they  have  had  the  reports  sent  them  regularly. 

Q.  So  the  facts  of  the  kind  of  securities  held  by  these  savings  banks 
were  not  concealed  by  the  department  but  furnished  to  the  Legislature 
as  required  by  law  ?     A.  Yes,  sir  ;  in  all  cases. 

Q.  I  want  to  call  your  attention,  Mr.  Ellis,  to  this  law  that  you  have 
been  examined  on  ;  your  attention  was  called  to  portions  of  the  law  of 

1875  audit  was  read  to  you  ;  let  me  read  that  part  of  it,  the  law  of 
1871 :  "  And  whenever  it  shall  appear  to  the  superintendent,  from  any 
examination  made  pursuant  to  the  provisions  of  this  section,  that  any 
savings  bank  or  institution  for  savings  has  been  guilty  of  a  violation 
of  its  charter  or  of  law,  or  is  conducting  business  in  an  illegal  or  un- 
safe manner,  he  shall,  by  an  order  under  his  hand  and  seal  of  office, 
addressed  to  the  institution  so  offending,  direct  discontinuance  of  such 
illegal  or  unsafe  practices,  and  for  a  refusal  of  the  bank  to  comply 
with  such  order  the  superintendent  shall  communicate  that  fact  to  the 
Attorney-General  ; "  that  is  all  the  provision  of  law  ? 

Mr.  Tract  —  There  is  a  little  more  there. 

Mr.  McGuiEB  —  There  is  a  good  deal  more  ;  but  I  am  speaking  of 
this  order  when  the  bank  has  been  guilty  of  a  violation  of  its  charter 
or  of  law  ;  then  you  may  make  an  order,  it  seems,  directed  to  the  bank 
to  discontinue  such  illegal  practices,  and  if  they  refuse  then  you  com- 
municate the  fact  to  the  Attorney-General.     What  I  want  to  get  at  is 

-what  I  wish  to  call  your  attention  to  specifically,  Mr.  Ellis,  is  —  but 

I  will  read  the  whole  of  it. 
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Mr.  Tracy  —  There  are  a  few  lines  more  of  ifc  to  give  effect  to  it. 

Mr.  McGuii.E  —  The  violations  of  law  and  unsafe  practices  1  intend 
ta  separate  ;  that  is  all  there  is  in  that  law  or  of  this.  Where  is  there 
any  provision  in  that  statute  authorizing  you  or  the  Attorney-General 
or  the  court  to  direct  the  bank  to  sell  any  bonds  that  they  may  hold  in 
contravention  to  law  ;  of  course  your  construction  of  the  law  is  not 
probably  very  important,  but  I  want  to  see  what  your  idea  of  the  law 
is. 

The  Witness  — That  is  the  law  of  1871  r 

Mr.  McGuiKE^^— Yes,  sir  ;  m  that  respect  it  was  not  much  differ- 
ent from  the  law  of  1875  ?  A.  There  is  no  such  provision,  as  I  re- 
member ;  I  have  not  the  law  before  me. 

Q.  However  improper  this  examination  may  seem  to  be,  I  am  ask- 
ing you  this  in  view  of  some  of  the  questions  they  did  not  ask  you  ; 
is  there  any  thing  in  this  law  giving  the  superintendent  any  power 
other  than  to  direct  a  discontinuance  of  the  illegal  or  unsafe  practices  ? 
A.  Not  as  I  recollect  it  under  the  law  of  1871.' 

Q.  Buppose  the  illegal  practices  had  been  perpetrated  years  before, 
was  it  in  your  power  to  correct  them  under  that  law  ?  A.  I  do  not 
know  as  there  is  under  this  law  of  1871. 

Q,  Suppose  the  illegal  practices  spoken  of  in  this  act  of  1871  had 
been  committed  years  before,  and  the  bank  had  ceased  illegal  practices 
where  is  your  power  to  correct  or  remedy  the  illegal  practices  so  com- 
mitted years  anterior  to  that  time  ? 

Senator  Woodik  —  May  I  ask  the  counsel  a  question  ? 

Mr.  JIcGuiRE  —  Certainly. 

Senator  Woodij*' — The  law  under  which  these  New  York  savings 
banks  existed,  forbade  them  purchasing  a  certain  class  of  securities  ? 

Mr.  MoGuiEB  —  Yes,  sir. 

Senator  Woodih^  —  To  purchase  them  at  less  than  par,  if  they  were 
selling  in  the  market  at  less  than  par,  it  was  a  violation  of  their  char- 
ter to  purchase  them  ? 

Mr.  McGuiRB  —  Yes,  sir. 

Senator  Woodijt  —  Is  it  not  true  there  is  a  general  provision  of  law 
which  authorizes  the  winding  up  of  any  bank,  or  savings  bank,  or  any 
other  corporation,  for  a  violation  of  its  charter  ? 

Mr.  McGuiRE  —  Certainly  there  is. 

Senator  Woodik  —  Isn't  the  Bank  Superintendent  the  person  to  set 
them  in  motion  ? 

Mr.  McGuiRE  — No,  sir  ;  the  Attorney-General  himself,  under  the 
provisions  of  the  statute,  can  institute  proceeding,  where  the  corpora- 
tion is  acting  in  violation  of  its  charter,  without  any  action  of  the 
superintendent;  but  the  Senator  probably  misapprehended  my  point  ■ 
suppose  the  illegal  practices  had  been  perpetrated  years  before,  where 
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is  the  aubhority  in  this  statute  given  to  the  superintendent  that  he 
might  correct  them  ?  All  that  he  can  do  is  to  issue  his  order  direct- 
ing a  discontinuance  of  such  illegal  practices,  and  if  the  illegal  practi- 
ces are  discontinued,  good  ;  but  if  not  discontinued,  then  he  reports 
the  fact  to  the  Attorney-G-eneral. 

Senator  Woodin — What  is  a  continuance  of  an  illegal  practice ; 
does  it  require  a  repetition  of  them  or  a  holding  of  securities  that  are 
forbidden  to  be  purchased  ? 

Mr.  McGuiRi5 — Where  they  are  constantly  acting  in  violation  of 
law  ;  the  continuance  of  the  thing  is  an  illegal  practice. 
Senator  WooDiN^Refers  to  the  practice  ? 
Mr.  McGuiEB— Yes,  sir. 

Mr.  Tract — You  do  not  acknowledge  it  is  illegal  for  them  to  hold 
those  stoclis  ? 

Mr.  McGuiEE — They  bought  them  in  violation  of  law. 
Mr.  Tracy — Were  they  not  violating  the  law  every  day  they  kept 
them  ? 

Mr.  McGuiRB — They  were  not  guilty  of  illegal  practices  ;  they  may 
have  been  holding  them  in  violation  of  their  charter,  but  it  was  not 
an  illegal  practice. 

Q.  One  other  question,  Mr.  Ellis;  whenever  any  questions  arise  in 
the  Bank  Department,  as  to  the  construction  of  statutes  or  your  duty 
under  a  statute,  whose  advice,  as  a  State  officer,  did  you  seek  ?  A. 
Whenever  I  had  any  doubt  as  to  the  meaning  of  a  statute  or  any  part 
of  it,  I  always  took  the  Attorney-General's  opinion. 

Q.  You  did  not  go  outside  to  consult  private  counsel,  but  you  took 
the  legal  adviser  of  the  State  ?     A.  Yes,  sir  ;  for  construction. 

Q.  And  whatever  opinion  he  did  give  you  as  to  your  powers  and 
duties,  did  you  act  upou  that  in  the  construction  of  the  statute  ?  A. 
Always,  except  in  one  case,  where  the  Attorney-General  gave  one 
opinion  and  his  deputy  gave  an  adverse  opinion. 

Q.  You  took  the  deputy's?  A.  In  that  case  I  did  not  take  either, 
because  I  did  not  have  occasion  to  act. 

Q.  Was  that  the  present  or  former  Attorney-General  ?  A.  It  was 
the  present  Attorney-General  when  he  was  deputy. 

Q.  He  gave  an  opinion  against  Attorney-General  Pratt?  A.  That 
was  in  regard  to  the  District  of  Columbia  bonds,  I  think ;  an  illegal 
right  to  invest  in  .them. 

By  Senator  Bradley: 

Q.  Was  there  any  examination  made  of  the  Third  Avenue  Savings 
Bank,  after  the  examination  of  April,  1873,  and  March,  1875  ?  A. 
No,  sir. 

188 
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Q.  Those^are  regular  examinations  under  the  law  ?     A.  Yes,  sir. 

Q.  Mr.  Eeid  attached  to  his  report  of  April,  1873,  a  statement  in 
regard  to  these  southern  bonds,  referring  to  the  troubles  in  Louisiana, 
and  that  a  heavy  loss  to  the  bank  might  result  from  that;  was  there 
any  time  when  there  was  an  improvement  in  those  securities,  subse- 
quent to  that  examination  of  April,  1873?  A.  I  cannot  tell  you  of 
my  own  knowledge  ;  I  cannot  carry  all  the  facts  in  connection  with 
all  these  institutions  for  three  or  four  years  in  my  head ;  I  have  got 
to  rely  upon  the  record  to  a  great  extent;  I  might  have  known  it  at 
the  time;  I  might  have  known  certain  facts,  but  could  not  recall  them 
now  after  four  years  time;  there  are  a  great  many  things  in  connec- 
tion with  these  institutions  that  a  man  cannot  carry  in  his  head  ;  he 
can  keep  the  general  idea  and  facts. 

Q.  Do  you  recollect  whether  tjie  report  made  by  the  bank  to  the 
department  in  January,  1874,  showed  any  improvement  ?  A.  I  do 
not  remember  the  figu.res;  no,  sir. 

Q.  Do  you  recollect  the  general  fact  whether  it  showed  any  improv- 
ment  or  not  m  the  condition  of  the  bank  ?  I  find  no  report  of  1874 
in  the  book. 

Mr.   Olmstead — On  page  17  of  the  printed  testimony. 

The  Witness — It  should  be  there,  I  think  ;  it  was  introduced. 

Q.  I  find  a  letter  somewhere  in  the  book,  in  which  you  state  that  it 
is  the  rule  of  the  department  to  close  up  a  bank,  where  there  is  a  defi- 
ciency of  assets,  unless  the  deficiency  is  made  up  at  once;  do  you 
now  understand  that  to  be  the  rule  of- that  department  ?  A.  I  do  not 
think  the  word  "  rule  "  is  used  ;  you  refer  to  the  letter  sent  off  Decem- 
ber 25,  1875,  to  several  banks  in  the  vicinity  of  New  York,  in  which 
I  think  the  language  used  was  :  "  The  policy,  or  settled  policy  of  the 
department  to  do  so,  and  so  under  certain  conditions." 

Q.  Settled  policy  or  settled  rule  ?  A.  Policy  ;  that  is  the  substance 
of  it. 

Q.  Do  you  understand  that  to  be  the  fact  that  that  is  the  settled 
policy  of  the  department  ?  A.  Where  a  bank  ^is  deficient,  and  the 
trustees  did  not  see  'fit  to  make  good  the  deficiency,  if  it  was  large 
enough;  if  the  bank  had  elements  of  success,  otherwise  than  that  but 
beyond  that,  it  was  the  policy  to  close  them  up. 

Q.  That  was  so  expressed  in  the  law  >  A.  That  was  so  expressed 
in  the  law. 

Senator  Bradley — I  will  make  this  inquiry,  having  in  view  the 
statement  of  the  witness  made  yesterday,  that  the  practice  was  to  ex- 
ercise the  judgment  and  the  discretion  of  the  superintendent  in  perform- 
ing the  duties  of  the  department  in  this  respect,  whether  that  is  in- 
consistent with  the  statement  of  this  matter  ?  A.  No,  I  do  not  think 
it  is  ;  I  think  it  is  in  perfect  harmony  with  it. 
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Q.  Unless  the  deficit  is  made  up  at  once  ?  A.  I  spoke  ol  those 
banks,  and  such  banks  as  these ;  that  might  not  apply  to  some  other 
banks,  perhaps,  that  had  a  small  deficiency. 

By  Mr.  Chapman-  : 

Q.  This  was  written  in  December  following  the  time  you  had  closed 
up  the  Third  Avenue  Savings  Bank  ?     A.  Closed  up  five  or  six. 

Q.  You  took  the  position  that  they  had  to  make  up  the  deficiency 
or  you  would  close  them  up  ?  A.  I  took  the  position  then  with  the 
belief  that  out  of  forty-five  banks  in  the  city  of  New  York  on  the  1st 
of  January,  1875,  at  least  twenty — fifteen  or  twenty — would  have  to 
finally  be  closed  ;  some  thirteen  or  fourteen  ;  it  is  doubtful  whether 
some  of  these  small  banks  can  proceed  yet ;  the  truth  is,  there  were 
too  many  banks  ;  an  unhealthful  competition. 

Q.  The  department  was  calling  upon  the  Legislature,  from  year  to 
year,  to  dispense  with  creating  these  additional  banks  ?  A.  The  an- 
nual reports  will  show  a  constant  petition  to  the  Legislature  against 
incorporating  these  savings  banks  in  the  city  of  New  York. 

Q.  Is  it  not  true,  also,  that  the  department  was  calling  upon  the 
Legislature  to  pass  some  legislation  by  which  the  rate  of  interest  to  be 
paid  to  depositors  should  be  reduced  from  six  per  cent  to  five  per 
cent  ?  A.I  made  such  a  recommendation  in  my  first  report ;  I  think 
the  first. 

Q.  Didn't  Gov.  Dix  also  call  the  attention  of  the  Legislature  to 
that  ?     A.   He  did,  in  his  first  message. 

Q.  I  ask  you  whether,  if  this  interest  had  been  reduced,  so  that  the 
banks  were  not  required  to  pay  but  five  per  cent  instead  of  six  per  cent, 
whether,  in  your  opinion,  they  would  not,  almost  every  one  of  them, 
have  succeeded  in  getting  through  ?  A.  I  think  a  good  many  of 
them  might  have  ;  perhaps  not  alK' 

By  Mr.  Tracy  : 

Q.  After  the  passage  of  the  act  of  1874  it  was  in  your  power  to 
license  a  new  bank  ?     A.  Eighteen  hundred  and  seventy-five. 

Q.  It  came  into  your  power  to  sanction  the  organization,  and  were 
some  created  under  that  ?  A.  I  think  two  banks  had  been  permitted 
to  commence  business. 

Q.  Three  ?     A.  Two,  I  think  ;  possibly  three  ;  I  am  not  positive. 

Q.  There  could  not  be  any  by  special  charter  under  the  new  consti- 
tution ?  A.  There  was  one  passed  by  the  Legislature  and  signed  by 
the  Governor  in  1875. 

Q.  Was  this  it  ?     A.  I  am  not  positive  ;  I  think  not;  I  think  that 
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one  was  in  New  York  ;  either  this  had  a  charter  the  year  pi'ior  or  else 
it  was  granted  by  me . 

Q.  Is  that  a  very  small  concern  ?     A.   It  must  be. 

Q.  The  assets  being. $5,500  ?  A.  They  had  not  done  business;  just 
opened. 

Q.  Been  going  on  a  year  and  a  half  and  payed  a  little  profit  on  the 
little  money  it  had  ;  I  will  take-  another  one  ;  the  Long  Island  City 
Savings  Bank,  incorporated  in  1875,  corner  of  Jackson  avenue  and 
Third  street.  Long  Island  City  ;  do  you  recollect  the  creation  of  that  ? 
A.  I  am  not  positive  whether  that  bank  was  created  by  a  special 
charter. 

Q.  Do  you  call  that  one  a  small  bank  ?  A.  My  recollection  is 
they  had  the  charter  the  year  before  and  commenced  business  in 
1875. 

Q.  Thirteen  thousand  three  hundred  and  ninety-eight  dollars  and 
fifteen  cents  was  the  whole  valuation  of  its  means  ?  A.  Yes,  sir  ; 
from  the  report  of  1877  ;  surplus,  $337.51. 

Senator  Prin-cb — It  is  one  of  the' best  places  in  the  State  for  a  bank 
and  one  of  the  best  banks  in  the  State ;  that  is  a  place  where  it  ought 
to  have  been  long  ago. 

The  Witness — I  spoke  particularly  of  the  large  cities. 

Q.  Roslin  Savings  Bank,  incorporated  in  1875,  and  commenced 
business  in  April,  1876  ;  do  you  recollect  that  ?  A.  I  do  not  think 
that  was  created  by  the  department ;  I  am  not  positive  ;  I  only  recall 
two. 

Q.  It  has  a  small  surplus,  perfectly  sound?     A.  Surplus,  $27.53. 

Q.  Did  you  think  it  against  the  policy  of  the  State  to  have  these 
small  banks  created  ?  A.  It  depends  on  the  localities  where  it  is  cre- 
ated and  if  there  is  a  reasonable  field  for  one. 

Q.  There  was  in  Brooklyn,  room  for  one  ?  A.  Not  in  this  part,  I 
guess  ;  I  guess  you  will  find  in  all  these  cases,  the  surplus  madeaip 
by  the  trustees,  though,  and  the  expenses  of  the  bank  paid  by 
them. 

Q.  Those  three  were  all  that  were  organized"underthelaw  of  1875  ? 
A.  I  think  there  was  one  upon  the  Hudson  river,  in  one  of  the  river 
counties. 

Q.  The  learned  counsel  on  the  other  side,  in  reading  from  the  law 
of  1871,  read  down  to  a  certain  point ;  I  ask  your  attention  to  two  or 
three  words  following;  "  when  the  superintendent  shall  learn  thktany 
savings  bank,  or  institution  for  savings,  has  been  guilty  of  a  violation 
of  its  charter  or  law,  or  is  conducting  business  in  an  unsafe  manner, 
he  shall,  by  an  order  under  his  hand  and  seal  of  ofBce,  addressed  to 
the  institution  so  offending,  direct  discontinuance  of  such  illegal  or 
u^nsafe  practices,"  now,  I  ask  your  attention  to  what  properly  follows, 
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as  the  scope  of  the  order,  "  direct  the  discontinuance  of  such  illegal  or 
unsafe  practices  and  made  to  conform  to  the  requirements  of  its  char- 
ter, and  of  law,  and  the  safety  and  security  of  its  transactions," 
didn't  you  understand  that  to  be  applicable  to  that  case,  that,  where  a 
bank  violates  its  charter,  if  they  bought  shares  in  fire  insurance  com- 
pany, that  you  could  order  them  at  once,  not  only  to  not  do  it  again, 
but  to  reform  whafthey  had  done,  and  proceed  in  conformity  with  the 
requirements  of  their  charter  and  law,  which  requires  they  should  not 
take  any  such  stock. 

Mr.  Tract — "  Directing  a  conformity  to  the  requirements  of  its 
charter,"  did  you  not  regard  it  as  an  illegal  act  of  the  trustees  of  a 
savings  bank  to  take  deposits  after  the  bank  was  insolvent  ?  A. 
There  was  no  express  provision  of  law  prohibiting  it,  that  I  know  of. 

Q.  You  did  not  regard  it  as  illegal  ? 

Mr.  Chapman — That  has  all  been  gone  over. 

The  Witness — I  do  not  see  where  it  is  illegal ;  that  is  a  question  of 
ethics,  more  than  of  law. 

The  Senate  hereupon  adjourned  to  Thursday,  August  9,  1877,  at 
10  A.  M. 


Saratoga  SpRfNGS,  August,  9,  1877—10  a.  m. 
The  Senate  met  persuant  to  adjournment,  a  quorum  present. 
Henry  L.  Lamb,  recalled   on  behalf  of  the  respondent,  testified  as 
follows : 

Examined  by  Mr.  McGuire  : 

Q.  ,You  were  here  the  other  day,  Mr.  Lamb,  when  Mr.  Smith  pro- 
duced some  papers,  tabulation  of  the  affairs  of  the  Third  Avenue  Sav- 
ings Bank  ?     A.  Yes,  sir  ;  I  was. 

Q.  When  did  you  first  see  those  papers  ?  A.  On  Monday,  I  think, 
the  33  of  July;  after  I  was  subpoenaed. 

Q.  When  did  you  first  hear  about  Mr.  Smith  having  such  papers, 
or  claiming  to  have  them  ?  A.  I  cannot  tell  whether  it  was  after  Mr. 
Keid's  examination  of  March,  1875,  or  whether  it  was  after  the  failure 
of  the  bank  that  Mr.  Smith  stated  to  me  that  he  had  made  an  exhibit 
of  the  report  of  July,  1873,  to  Mr.  Ellis,  showing  the  insolvency  of 
the  bank. 

Q.  That  is  the  first,  then,  you  ever  heard  of  his  claiming  to  have 
had  such  papers  was  either  after  the  examination  of  1875,  or  after  the 
failure  of  the  bank  ?  A.  That  is  my  recollection  now  ;  I  cannot  fix 
what  date  it  was. 
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Q.  He  then  did  not  exhibit  to  you  any  papers  ?  A.  No,  sir ;  he  did 
not. 

Q.  Or  claim  that  he  had  any  such  papers  then  in  his  possession  ? 
A.  No,  sir. 

Q.  You  have  seen  those  papers,  since,  I  suppose  ?     A.   I  saw  them 
'  the  day  they  were  presented  to  the  Senate. 

Q.  Presented  here  in  this  investigation  ?     A.   Yes,  sir. 

Q.  Are  these  papers  any  part  of  the  records  of  the  office — ^  of  the 
department  ?  A.  They  never  have  so  appeared ;  they  were  never 
indorsed  until  Monday,  July  23d,  when  Mr.  Smith  brought  them  to 
me. 

Q.  July  23,  1877  ?    A.  Yes,  sir. 

Q.  Then  they  were  indorsed  as  filed  of  that  day  ?  A.  The  day  was 
not  put  on  that  day;  it  was  simply  indorsed  "Tabulation  of  the 
Third  Avenue  Savings  Bank's  report  of  July  1,  1873  j"  the  date  of  the 
filing  was  not  put  on. 

Q.  Was  there  any  thing  on  there  indicating  the  filing  of  the 
papers  ?  A.  No,  sir  ;  they  were  indorsed  on  the  23d  of  July, 
1877. 

Q.  Indorsed  "  Statement  of  the  Third  Avenue  Bank — tabulation  of 
the  Third  Avenue  Savings  Bank  ?  "     A.  Yes,  sir. 

Q.  In  whose  handwriting  was  that  ?     A.   It  was  in  mine. 

Q.  How  did  you  come  to  put  it  on  there  ?  A.  After  I  received 
the  subpcena,  myself  and  two  clerks,  Mr.  Smith  and  Mr.  Werner,  set 
about  the  collection  of  all  papers  that  the  subpcena  called  for,  and  I 
took  the  several  papers  one  by  one';  if  there  was  any  thing  there  want- 
ing, I  called  the  clerks  to. get  them,  and,  while  the  clerks  were  bring- 
ing papers  to  me,  Mr.  Smith  brought  this  one,  and  I  held  it  in  my 
hand  ;  there  was  no  filing  on  it  at  all  ;  I  held  it  in  my  hand  a  moment, 
and  he  says  :  "This  is  so  and  so  ;"  I,  with  my  pencil,  put  the  memo- 
randa which  I  have  just  stated  upon  the  paper. 

Q.  You  had  not  seen  the  paper  until  that  time  ?  A.  I  have  no 
recollection  whatever  of  seeing  the  paper  until  that  Monday  afternoon. 

Q.  If  it  had  been  a  public  paper  on  record,  it  would  have  been  re- 
quired to  haev  been  filed  in  the  office,  wouldn't  it  ?  A.  Yes,  sir  ;  it 
ought  to  be  filed  if  it  were  such. 

Q.  Diiyou  notice  where  Mr.  Smith  got  the  paper  when  he  brought 
it  to  you  ?  A.  No,  sir  ;  I  was  in  the  interior  room,  at  the  vault,  and 
most  of  the  papers  were  in  the  interior  room  ;  I  cannot  tell  where  he 
got  it. 

Cross-examined  by  Mr.  Tract  : 
Q.  Was  it  a  part  of  Mr.  Smith's  regular  duties  to  scrutinize  and  to 
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make  tabulations  in  such  cases  'i  A.  It  is  Mr.  Smith's  duty  to  exam- 
ine the  reports  of  all  institutions,  which  are  filed  in  the  ofSce,  to  see 
if  they  are  correct  in  form,  and  to  see  if  they  show  any  irregularity, 
indicating  a  bad  condition  of  the  institution,  and  if  he  finds  that,  he 
is  to  report  it  either  to  Mr.  Ellis,  or  to  myself. 

Q.  When  Mr.  Smith  produced  to  you  this  paper,  which  you  marked 
"  tabulation,"  did  you  say  that  he  said  any  thing  to  you  about  it  ?  A. 
He  said  nothing,  except  to  indicate  its  contents,  which  I  recorded  on 
the  paper  ;  that  is  all  that  transpired  between  us.      , 

Q.  At  what  place  did  he  thus  hand  it  to  you  ?  A.  At  the  table  in 
the  room  of  the  department,  where  we  were  collecting  and  filing  all 
the  papers  called  for. 

Q.  Did  you  observe  from  what  point  or  place  he  took  the  papers  he 
handed  io  you  ?  A.  No,  sir;  I  could  not,  because  he  went  for  the 
outer  room  for  this  and  the  other  papers,  and  1  cannot  see  the  outer 
room  from  the  inner  room. 

Q.  "When  he  returned  from  the  outer  room  with  divers  papers,  this 
was  among  them,  was  it  ?     A.  Yes,  sir. 

By  Senator  Beadlet  : 

Q.  Did  you  ask  him  where  he  obtained  the  papers  at  that  time  ?  A. 
No,  sir ;  I  did  not  ask  him  about  it ;  there  was  nothing  to  attract  my 
attention  to  this  paper  more  than  any  others. 

Mr.  Tract — A  multitude  of  papers  to  be  got  there,  and  some  Mr. 
Smith  brought,  and  some  Mr.  Werner  brought,  and  many  of.  them 
had  to  be  refiled,  and  it  was  a  pretty  busy  afternoon. 

Q.  Do  you  know  of  any  reason  why  the  paper  was  not  marked  to  be 
filed  ?     A.  No,  sir ;  I  do  not. 

Q.   Did  you  make  any  inquiry  ?     A.  No,  sir. 

Mr.  McGuiEE — I  suppose  that  was  answered  by  Mr.  Smith  himself, 
that  he  kept  it  in  his  private  drawer.  ^,, , 

Mr.  Teacy — And  Mr.  Smith  had — 

The  Pebsident — [Interrupting]    This  belongs  to  the  summing  up. 

Edgar  A.  Werner,  recalled  on  behalf  of  the  respondent,  testified  as 
follows  : 

Examined  by  Mr.  MoG-uiee  : 

Q.  Mr.  Werner,  when  was  your  attention  first  called  to  these  papers 
by  Mr.  Smith  that  have  been  referred  to  ?  A.  The  tabulation  refer- 
red to  ? 

0.  Yes,  sir ;  the  so-called  "tabulation  of  the  Third  Avenue  Bank  ?" 
A.  I  do  not  remember  of  ever  having  seen  it  until  I  assisted'  him  in 
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this  room,  comparing  it ;  I  do  not  remember  of  having  seen  ib  until  I 
saw  it  in  this  room. 

Q.  Or  hear  of  it  until  it  was  brought  out  here  ?  A.  I  have  no  rec- 
ollection of  ever  having  heard  of  it. 

Q.  After  the  examination  of  Mr.  Smith,  did  you  hear  a  conversa- 
tion between  him  and  Mr.  Swaney,  the  clerk  in  the  Attorney-Q-eneral's 
office  ?    A.   Yes,  sir. 

Q.  Here  the  other  day  ?     A.  Yes,  sir. 

Q.  State  what  that  was  in  relation  to,  what  directions  he  gave_  for 
filing  at  this  subpoena  ? 

Mr.  Tract — Mr.  President,  I  object  to  that. 

Mr.  McGuiRE — Mr.  President,  I  ask  the  witness  to  state  what  Mr. 
Smith  said  in  respect  to  the  directions  that  he  gave  as  to  what  should 
be  inserted  in  the  subpceua  under  which  he  attended  as  a  witness  here. 

The  President — Did  you,  Mr.  McGuire,  call  Mr.  Smith's  atten- 
tion to  it  ? 

Mr.  McGuiRE  —  Certainly,  I  did. 

Mr.  Tracy  —  And  to  the  fact   that  he  directed  about  the  subpoena  ? 

Mr.   McGuiRE — Yes,  sir. 

The  President  —  I  think  the  question  was  asked  Mr.  Smith. 

Mr.  Tract  —  I  withdraw  my  objection. 

Q.  State  what  he  said  in  relation  to  it  ?  A.  He  said  that  he  advised 
Mr.  Taylor  to  subpoena  for  reports,  examinations,  memoranda,  etc. 

Q.  Did  he  say  why  he  put  in  the  word  "  memoranda"  there  ?  A.  I 
do  not  recollect  ;  I  recollect  his  using  the  word  "  memoranda." 

Q.  Was  he  and  Mr.  Swaney  at  the  time  talking  about  these  papers  ? 
A.  They  were  talking  about  the  trial  here  and  about  papers  generally 

Q.  And  in  that  connection  used  the  word  ''  memoranda"  in  the  sub- 
poena in  what  he  told  Mr.  Taylor  ?     A.  Yes,  sir. 

Cross-examined  by  Mr.  Tracy  : 

Q.  Who  was  this  conversation  with  ?  A.  Sheldon  Swaney,  clerk  in 
the  Attorney-General's  office. 

Q.  What  was  Swaney  doing  at  the  time  ?  A.  Swaney  and  myself 
were  conversing  when  Mr.  Smith  passed  ns  on  the  street. 

Q.  Had  Mr.  Swaney  any  knowledge  of  making  out  subpoenas  for 
either  side  here  ?     A.   I  do  not  know. 

Q.  You  say  Mr.  Smith  told  him  to  put  so-and-so  on  the  subpoenas  ; 
old  you  that  he  told  Mr.  Taylor  to  put  so-and-so  ?    A.  Yes,  sir. 

Q.   Gave  no  reason  for  it  ?     A .   No,  sir. 

Q.  Eepeat  the  articles  that  he  subpoenaed  for  there  ?  A.  I  do  not 
know  as  I  can. 

Q.  What  things  did  he  say  to  Swaney  that   he  recommended  Mr. 
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Taylor  to  mention  in  the  subpojna  ?  A.  Reports,  examinations  and 
memoranda  ;  I  remember  distinctly  that  he  mentioned  memoranda ;  I 
think  he  also  spoke  of  other  matters. 

Q.  Did  he  speak  of -letters  ?     A.  I  think  he  mentioned  other  mat- 
ters but  I  would  not  be  sure  about  that. 

Q.   Are  you  positive  that  he  Siiid  memoranda  ?     A.   Yes,  sir. 
Q.  Didn't  it  strike  you  as  a  little    singular  that  he  should   say 
"  memoranda  ?  "     A.   No,  sir. 

Q.  Did  you  receive  a  sabpcena  yourself  ?     A.   Yes,  sir. 
Q.   Wasn't  there  in  it  the  duces  tecum  clause  that  occupied  as  much 
as  two  or  three  folios,  in  general  terms,  describing  nearly  every  descrip- 
tion of  book,  document,  paper   and  memoranda,   etc.  ;  was   that  in- 
cluded in  the  subpcena  ?     A.  No,  sir. 

Q.  Di'd  you  see  subpoenas  given  to  other  persons  ?  A.  I  saw  one  or 
two. 

Q.  Didn't  you  see  they  contained  a  long  description  of  all  manner 
of  documents  and  papers  and  memoranda  and  writings  ?  A.  I  did 
not  read  them  ;  I  noticed  they  enumerated  a  number  of  different 
things  ;  I  did  not  notice  what  they  were. 

Q.  Did  you  notice  whether  the  word  "  memoranda"  was  in  the  sub- 
poena or  not  ?  A.  No,  sir  ;  1  do  not  think  I  read  any  of  the  sub- 
pcenas  ;  I  am  quite  positive. 

Q.  Did  you  see  the  subpoena  which  went  tci  Mr.  Lamb  or  Mr.  Smith  ? 
A.  I  saw  the  one  that  went  to  Mr.  Lamb. 
Q.  Was  that  a  long  paper  ?     A.  Yes,  sir. 

Q.  I  have  here  Mr.  Lamb's  subpffina  ;  look  at  that  and  see  if  you 
recognize  that  as  one  of  the  subpoenas  ;  it  is  the  same  kind  of  thing  ? 
A.  Yes,  sir. 

Q.  It  goes  on  to  say,  that  you  bring  with  you  and  produce  as  such 
witness,  the  following  books,  papers  and  documents,  namely,  all  books, 
examinations,  reports,  cemmissions  authorizing  examinations,  copies 
of  reports  and  examinations,  letters,  copies  of, letters,  telegrams,  copies 
of  telegrams,  papers,  documents,  memoranda,  tabulated  statements, 
records,  returns  of  records,  returns  of  records  of  examination,  records 
6f  commissions  relating  in  any  manner  to  all  the  following  named 
banks,  etc.,  etc.  ;  I  prepared  this  and  if  I  had  left  out  "memoranda," 
I  would  have  passed  a  poor  examination  for  admission  at  the  bar. 

Mr.  McGuiEB  —  I  will  offer,  Mr.  President,  a  complaint  in  the 
case  of  Thomas  Flynn  against  the  Third  Avenue  Savings  Bank.  The 
complaint  was  verified  on  the  3d  of  January,  1872,  by  Mr.  Flynn,  the 

plaintiff. 

Mr.  Tracj  —It  is  a  newspaper  copy  cut  from  the  New  York  Sun. 

Mr  McGuiBB I  will  state  the  contents  of  it,  and  the  reporter  can 
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take  it :  This  was  an  action,  it  seems,  commenced  by  Thomas  Flynn, 
against  the  Third  Avenue  Savings  Bank,  to  dissolve  the  corporation 
and  for  the  appointment  of  a  receiver  upon  the  following  grounds  ; 
the  complaint  is  set  out  here  in  full ;  Flynn  was  a  depositor  of  the 
bank,  and  I  may  as  well  state  in  this  connection,  that  Mr.  Howell, 
the  superintendent,  in  his  report  to  the  Legislature  of  Januai-y 
1,  1873,  called  the  attention  of  the  Legislature  to  this  very  suit,  and 
its  disposition  by  the  court,  and  its  subsequent  action  under  the  decis- 
ion which  was  made  by  the  court  in  this  case.  Without  taking  up 
the  time  of  the  Senate  in  reading  the  paper  in  extenso,!  will  state  its 
contents  :  It  first  alleges  the  incorporation  of  the  bank;  second,  that 
it  commenced  doing' business  soon  after  its  incorporation,  at  the  cor- 
ner of  Twenty-sixth  street  and  Third  avenue  in  the  city  of  Ilew  York  ; 
that  from  the  6th  day  of  February,  1865,  to  the  31st  of  May,  1869, 
Michael  Hart  deposited  various  sums  of  money  in  the  bank  from 
time  to  time,  and  drew  various  sums  out,  until,  at  the  date  of  this 
complaint,  there  was  a  balance  due  Hart,  of  the  amount  specified, 
which  amount  was  as.signed  by  Hart  to  Plyuu;  that  he  had  demanded 
the  amount  from  the  bank  and  the  bank  refused  to  pay ;  then  sets 
forth  the  trustees,  and  then  alleges  gross  mismanagement  and  abuse 
on  the  part  of  the  bank  as  follows  :  That,  during  the  six  years  last 
past,  the  policy  of  the  said  bank  and  the  management  of  its  affairs 
have  been  under  the  control  and  direction  of  three  of  its  said  trustees 
(having,  in  the  prior  part  of  the  complaint,  set  out  the  whole  number, 
twenty-two);  and  that  these  three  trustees  were  Spencer  K.  Green, 
William  A.  Darling  and  William  B.  Harrison,  who  was  the  counsel  to 
the  bank  ;  that  the  bank  has  violated  the  provisions  of  the  act.  I 
wish  to  call  the  attention  of  the  Senate  esptiually  to  that — that  the 
said  bank  has  violated  the  provisions  of  the  act  of  its  incorporation 
and  other  laws  and  acts  binding  upon  it  in  various  ways  and  at  vari- 
ous times  in  manner  as  follows,  to-wit  :"  Seventh.  That  by  loaning 
the  money  of  said  depositors  on  bond  and  mortgage  on  real  estate,  out- 
side the  limits  of  this  State,  and  likewise  by  investing  said  moneys  in  such 
speculations  and  securities  as  Tennessee  bonds,  Dry  Dock,  Bast  Broad- 
way, and  Battery  Railroad  stock,  Jersey  City  and  Hobolcen  bonds,  and 
Hudson  County  bonds  of  the  State  ot  New  Jersey,  all  of  which  said 
loans  and  investments  were  contrary  to  the  statute  in  such  case  made 
and  provided.  Eighth.  The  complaint  further  says  that,  during  the 
years  1866,  1867  and  1868,  the  said  Spencer  K.  Green,  at  that  time 
trustee  and  president  of  the  said  bank,  was  also  adirector  in  a  company 
known  as  the  Atlantic  Mail  Steamship  Company;  that  while  acting  as 
such  President,  he  caused  the  moneys  of  the  said  bank  to  be  loaned 
on  call  loans  npon  the  faith  of  the  said  stock  of  the  Atlantic  Mail 
Steamship  Company  ;  that  said  Atlantic   Mail   Steamship  Company's 
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Stock  was  a  purely  speculative   stock,  and   depreciated  rapidly  and 
greatly  in  value  while  the  said  bank  had  large  sums  of  money  loaned 
upon  it  as  aforesaid  ;  that  by  reason  of  snch  depreciation  the  said  bank 
sustained  a  direct  and  immediate   loss   of  over   $250,000;  that  the 
loaning  of  the  said  bank's  money  upon  the  said  Atlantic  Mail  Steam- 
ship Company's  stock  as  collateral,  was  in  direct  violation  of  a  law 
binding  upon  defendant,  and  yet  was  persisted  in  and  carried  on    by 
said  Green  to  the  extent  of  loaning  an  additional  million  of  dollars, 
even  after  a  resolution  of  the  board  of  .trustees  of  the  said   bank   had 
been  passed  proliibiting  any  further  loans  thereon.     Ninth.  Plaintiff 
further  says  that  William  A.  Darliuo-.  auditor  and  trustee  of  the  said 
bank  as  aforesaid,  was  also  at  one  and  the   same   time   president  of  a 
bank  known  as  the  Murray  Hill   Bank  ;  and  another  of  the  trustees 
of   the    said    savings    bank,   to  wit  :  Hiram    M.  Cool,   was,   at   one 
and  the  same  time,  a  director   in    a   certain    other   bank    known  as 
the    Security    Bank  ;  that   during    the  year   1871    the  said   Darling 
and  the  said  Cool,  while  holding  their  several  positions  in  the  said 
several    banks   as   aforesaid    respectively,    caused    the   said    Murray 
Hill  Bank  and    the    Security  Bank   to    he   used   as   depositories   for 
the  moneys  of  the  said  savings  bank  ;  that  iu   pui-suance  thereof,  the 
moneys   of  the  said   savings  bank,  in    the    Murray    Hill    Bank,    and 
Security  Bank  during  the  years  1870  and  1871,  all  of  which  was  in 
express  violation  of  section  8  of  chapter  257  of  the  Laws   of  1853 
Tenth.  Plaintiff  further  says  that  section  8  of  the  act  of  1854,  incor- 
porating the  defendant,  provides  that  "the   trustees  of  said  corpora- 
tion  shall  not,  directly  or  indirectly,  receive  any  pay  or  emolument 
for  their  services."     Plaintiff  says  that  this  provision  has  been  repeat- 
edly and  continuously  violated  by  the  trustees  of  the  said  bank  ;  that 
said  trustees  have  secured  the  a])propriation   to  themselves  of  large 
sums  of  money  in  the  shape  of  salaries,  under  the  pretense  that   they 
were  entitled  to  the  same   by  reason  of  their  being   "officers"  of  the 
said    bank,    and   have   paid   and    taken    to    themselves,  iji   payment 
thereof,  the  moneys  of  the  depositors,  at  a  time  when  they  knew  there 
was  an  alarming  deficiency  in  the  assets  of  said  bank  ;  that  in   order 
to  secure  such  appropriations,  the  acting  officer  had  a  secret  under- 
tanding  with  certain  other  of  the  trustees,  whereby,  in  consideration  of 
the  votes  of  the  said  trustees,  the   salaries,  so  voted,  were  divided  up, 
and  a  part  thereof  paid  back  to  such  trustees,  in  payment  of  pretend- 
ed services  for  acting  on  committees.     Eleventh.  Plaintifffurther  says, 
that  iu  order  to  cover   up    the  losses   sustained   by   the   improvident 
speculations  and  investments  aforesaid  the  said  trustee?  have  made,  or 
caused  to  be  made,  false  and    fictitious  entries,  upon  the  books  of  the 
said   bank,  and    have   prepared   and    submitted   false   and   erroneous 
statements  to  the  State  Superintendent  of  the  Banking  Department 
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with  the  intent  to  deceive  the  depositors  and  the  said  superintendent, 
as  to  the  true  condition  of  their  said  bank  ;  that  on  the  first  day  of 
January,  1871,  a  sworn  statement  or  report  was  sent  by  them  to  the 
said  superintendent,  wherein  it  was  stated  that  the  said  banlc  had,  on 
that  day,  assets  to  the  amount  of  $6,063,345.97  and  liabilities  to  the 
amount  of  $5,959,369.84,  due  to  the  depositors  on  the  same  date, 
leaving  a  reported  surplus  of  $103,976.13;  plaintifE  says,  that  in 
making  up  the  said  report,  the  said  trustees  omitted  to  charge  as  a 
liability  the  interest  due  their  depositors,  on  the  said  1st  day  of  Janu- 
ary, 1871,  which  said  interest  amounted  to  $153,405.50,  and  was 
passed  to  the  credit  of  the  said  depositors  on  said  date,  and  was  as  much 
a  liability  of  the  said  bank  as  the  principal  sums  due;  that  by  add- 
ing the  said  interest  due  depositors  ($153,405.50)  to  the  liabilities 
reported  as  aforesaid,  instead  of  being  a  surplus  of  $103,976.13,  there 
was  in  fact  a  deficit  of  $49,439.17  in  the  assets  of  the  said  bank 
Tivelfth.  Plaintiff  further  states  that  the  transactions  in  Atlantic 
mail  stock  before  mentioned  were  principally  carried  on  with  one  A. 
W.  Dimmick,  who,  at  the  time  of  the  sudden  depreciation  in  the  value 
of  the  said  stock,  was  lai-gely  indebted  to  the  said  bank  on  loans  made 
to  him  on  the  faith  of  said  stock  ;  that  said  Dimmick  was  unable 
to  pay  his  said  indebtedness,  and  in  satisfaction  thereof  conveyed, 
at  the  instance  and  request  of  said  bank,  a  certain  tract  of  land 
situated  at  Tarrytown,  in  the  State  of  New  York,  to  one  William  H. 
Waring,  the  law  partner  of  W.  B.  Harrison,  trustees  as  aforesaid ; 
that  thereupon  the  said  Waring  executed  a  mortgage  upon  the  said 
land  in  favor  of  the  said  bank,  which,  with  the  mortgages  then  exist- 
ing upon  the  same,  amounted  to  about  $287,000 ;  a  sum  which 
exceeded  the  full  value  of  the  said  land;  that  in  the  annual  report 
made  to  the  Superintendent  of  the  Bank  Department  and  on  the 
books  of  the  said  bank,  the  said  mortgages  were  classed  and  counted 
in  with  other  mortgages  such  as  savings  banks  are  alllowed  by  law  to 
hold,  thereljy  giving  a  false  and  erroneous  impression  as  to  the  assets 
of  the  said  bank.  Plaintiff  further  says  that  subsequently  a  portioji 
of  the  said  Tarrytown  lands  was  exchanged  by  the  said  bank  for  three 
houses  on  Fifth  avenue,  near  Eighty-fifth  street  in  the  city  of  New 
York  ;  that  the  portion  of  the  Tarrytown  lands  so  exchanged  consisted 
of  all  the  improved  part  thereof,  and  was  taken  at  a  valuation  of  $135,- 
000 ;  that  the  three  houses  on  Fifth  avenue  were  valued  in  the 
exchange  at  $225,000  or '$75,000  each;  that  in  order  to  carry  out  the 
trade  the  said  bank  paid  the  owners  o'f  the  houses  $80,000  in  casti  and 
discharged  a  mortgage  of  $20,000  on  said  houses;  that  the  title  to 
the  said  houses  was  taken  in  the  name  of  the  said  William  H.  Waring, 
who  still  remains  the  record  owner  thereof;  that  said  Waring  is  a 
person  of  limited  means,  and  the  only  security   the  depositors,  whose 
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money  is  invested  in  said  houses,  have  for  its  return  consists  in  the 
personal  probity  and  honor  of  the  said  Waring.  Plaintiff  furthei 
says  that  the  said  houses  have  remained  ever  since  their  acquisition 
unsold  and  untenanted  (except  when  occupied,  rent  free,  by  one  of 
said  trustees),  and  that  the  annual  loss  of  interest  to  said  bank,  and 
the  payment  of  insurance  and  taxes,  will  exceed  *20,000  ;  that  the 
exchange  of  a  part  of  the  Tarrytown  land  for  the  said  houses  was  a 
most  injudicious  speculation,  and  in  direct  violation  of  section  3  of  the 
law  of  1854  incorporating  the  defendant.  Thirteenth.  Plaintiff  fur- 
ther says  that  section  5  of  the  law  of  1854  incorporating  the  defendant 
requires  that  all  vacancies  by  death,  resignation  or  otherwise  shall  be 
filled  by  the  board  without  unnecessary  delay..  Plaintiff  says  that 
about  a  year  has  elapsed  since  the  death  and  resignation  of  nine  of  said 
trustees,  and  yet  the  said  bank  has  taken  no  steps  toward  filling  the 
vacancies  thus  created.  Fourteenth.  Plaintiff  farther  says  that  some 
time  during  the  month  of  April,  1871,  the  State  Superintendent  of 
the  Banking  Department  appointed  the  Hon.  Emerson  W.  Keyes  and 
Mr.  James  S.  Heunessy  commissioners,  and  authorized  them  to  make 
an  examination  of  the  condition  and  management  of  the  affairs  of  the 
said  bank;  that  in  pursuance  of  such  authority  ■  the  said  commis- 
sioners entered  upon  the  performance  of  their  duties." 

Mr.  McGuiEB — This  iiortion  I  desire  to  call  the  attention  of  the 
Senate  to:  "Fourteenth.  Plaintiff  further  says  that  some  time  during 
the  month  of  April,  1871,  the  State  Superintendent  of  the  Banking 
Department  appointed  the  Hon.  Emerson  W.  Keyes  and  Mr.  James 
S.  Hennessy  commissioners,  and  authorized  them  to  make  an  examina- 
tion of  the  condition  and  management  of  the  affairs  of  the  said 
bank  ;  that  in  pursuance  of  such  authority  the  said  commissioners 
entered  upou  the  performance  of  their  duties  ;  that  a  large  number 
of  witnesses  were  examined,  iLmong  whom  were  many  of  the  present 
as  well  as  former  trustees  of  the  said  bank  ;  that  the  evidence  taken 
was  very  voluminous,  and  is  now,  together  with  the  reports  of  the 
said  commissioners,  on  file  in  the  office  of  the  said  superintendent  at . 
Albany.  Plaintiff  says  that  all  the  acts  of  mismanagement  and 
violations  of  law  hereinbefore  alleged  are  substantiated  by  the 
evidence  taken  before  said  commissioners,  and  virtually  conceded  by 
each  of  said  commissioners,  in  their  reports  to  the  said  superintendent." 
It  goes  down  to  "^a  run  was  precipitated,  "  and  then  describes  the  run, 
and  that  they  resorted  to  various  subterfuges,  etc.,  and  alleges  other 
irregularities  and  violations  of  law  on  the  part  of  the  trustees.  It  is 
verified  on  the  29th  of  January,  1873,  and  here  is  an  order  of  Judge 
Barrett  on  that  day  requiring  the  bank  to  show  cause. why  an  injunc- 
tion should  not  be  granted  restricting  it_from  exercising  any  of  its 
corporate  powers,  rights  and  privileges  or  franchises. 
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Senator  Schoonmaker — Was  that  a  private  action  ? 

Mr.  McGuiEE — It  was  an  action  by  a  depositor  setting  forth  all 
the  facts  alleged  here.  In  connection  with  that  I  will  simply  make  a 
reference,  Mr.  Senator,  to  the  report  of  the  Superintendent  of  the 
Bank  Department  in  the  year  1873— the  1st  of  January,  1873— to  the 
Legislature,  his  next  annual  report  following,  where  he  calls  the  atten- 
tion of  the  Legislature  to  the  suit. 

Senator  HcHOOi>rMAKER — Is  there  any  reason  alleged  in  this  com- 
plaint why  the  Attorney-General  did  not  bring  the  action  ? 

Mr.  McG-uiRE^-Because,  by  the  statute  itself,  a  depositor  can  bring 
the  action.  A  depositor,  creditor  or  Attorney-General,  either  can 
bring  an  action  against  an  insolvent  corporatioa. 

Senator  Cole — I  would  like  to  inquire  whether  there  was  a  decision 
in  this  case. 

Mr.  McGulBE — The  report  of  Mr.  Howell  shows  what  the  decision 
was. 

Senator  Woodiit — Was  there  a  trial  ? 

Mr.  MoGuiRE — Yes,  sir  ;  the  motion  was  made  for  an  injunction 
and  for  the  appointment  of  a  receiver,  and  denied. 

Senator  Woodin — Was  there  a  trial  subsequently  ? 

Mr.  McGuiRE — JSTo,  sir  ;  that  motion  was  disposed  of  on  its  merits. 

Senator  WOODIK — Will  all  the  papers  uesd  in  that^trial  be  in  evi- 
dence before  us  so  that  we  can  see  what  they  are  ? 

Mr.  McGuiRE — We  introduce  the  complaint  and  the  report  of  the 
superintendent  to  the  Legislature. 

Senator  Bradley — Will  the  report  show  the  opinion  of  the    court  ? 

Mr.  MoGuiRE — No,  sir. 

Mr.  Traoy — Is  the  gentleman. prepared  to  let  lis  have  a  copy  of  the 
papers  upon  which  the  motion  for  the  injunction  was  opposed  ? 

Mr.  MoGuiRK — They  must  have  been  opposed  on  some  papers. 

"  Fltnn's  Complaint. 

New  York  Supreme  Court,  city  and  county  of  New  York. 
Thomas  Flynn,  plaintiff,  against  the  Third  Avenue  Savings  Bank, 
defendant.  The  complaint  of  the  above-named  plaintiff  respectfully 
shows: 

First.  That  the  defendant",  the  Third  Avenue  Savings  Bank,  is  a 
corporation  duly  incorporated  under  and  by  virtue  of  various  acts  of 
the  Legislature  of  this  State,  passed  April  17,  1854;  February  ;*4, 
1859  ;  April  1,  1865  :  April  6,  1866,  and  April  25,  1867,  respectively, 
and  has  power  to  make  loans  on  pledges  and  deposits,  and  do  any  and 
all  other  banking  business  pertaining  to  a  bank  for  savings,  deposit  of 
funds,  etc.,  and  is  subject  to  all  laws  made  and  provided  for  the  gov- 
ernment of  similar  corporations. 
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Second.  That  the  said  bank  began  business  as  a  savings  bank 
shortly  after  its  incorporation  as  aforesaid,  and  from  that  time  to  the 
present  has  transacted  the  general  business  of  a  savings  bank,  with  its 
principal  place  of  business  for  the  last  six  yeai-s  at  the  corner  of 
Twenty-sixth  street  and  Third  avenue  in  the  city  of  New  York. 

Third.  That  on  and  between  the  6th  day  of  February,  1865,  and 
31st  day  of  May,  1869,  one  Michael  Hart  deposited  various  suras  of 
money  in  the  said  bank;  and  from  time  to  time  withdrew  various 
sums;  that  the  gross  amount  of  said  deposits  was  S360,  the  gross 
amount  of  such  withdrawals  was  $205,  leaving  a  balance  due  the  said 
Hart  from  the  said  bank  of  1155  ;  that  on  the  1st  day  of  January, 
1870,  the  bank-book  of  the  said  Hart  was  left  with  the  said  bank  to 
be  written  np  ;  that  it  was  so  written  up,  and  the  interest  then  due 
added  to  the  said  balance,  making  the  amount  due  said  Hart  on  said 
1st  day  of  January,  1870,  $186.02;  that  the  same  has  never  been 
paid,  nor  any  part  thereof  ;  that  said  Hart  has  made  a  number  of 
attempts  to  withdraw  the  said  balance  due  him  as  aforesaid,  but  has 
been  unable  to  get  admission  to  said  bank,  owing  to  the  doors  of  said 
bank  being  closed  ;  that  despairing  of  getting  his  money  the  said  Hart 
duly  assigned  and  set  over,  for  a  lawful  consideration,  his  said  bank- 
book to  Thomas  Flynn,  the  plaintifi  herein,  and  all  the  right,  title 
and  interest  of  the  said  Hart  in  and  to  the  balance  of  money,  with 
the  interest  due  thereon.  Plaintiff  says  that  the  said  bank  is  justly 
indebted  to  him  in  the  sum  of  $186.03,  with  the  interest  thereon  from 
the  first  of  January,  1870  ;  that  he  has  attempted  to  gain  access  to 
the  said  bank  to  demand  the  money  so  due  him,  but  was  unable  to  do 
soon  account  of  the  large  number  of  persons  in  said  bank,  and  the 
crowds  gathered  about  the  door. 

Fourth.  That  during  the  year  1870,  the  board  of  trustees  who 
managed  the  affairs  of  said  bank  were  Spencer  K.  Green,  William  A. 
Darling,  William  B.  Harrison,  James  Stephens,  James  Owens,  Wil- 
liam D.  Bruns,  Enoch  T.  Winter,  Andrew  Stephens,  Daniel  Bates, 
Nathaniel  Terpening,  John  H.  Lyon,  Hiram  M.  Cool,  James  Montieth, 
B.  W.  Vanvoorhis,  Dr.  A.  G.  Dunn,  W.  B.  Bibbins,  Samuel  H.  Coop- 
er, Charles  Koome,  W.  A.  Dooley,  John  A.  Hatt,  John  Murphy  and 
E.  G.  Hatfield.  That  Enoch  T.  Winter  and  W.  B.  Bibbins,  two  of 
said  trustees,  have  since  died,  and  seven  other  of  said  trustees,  to  wit  : 
Messrs.  Dunn,  Cooper,  Koome,  Dooley,  Hatt,  Murphy  and  Hatfield, 
have,  in  view  of  the  gross  mismanagement  and  abuses  hereinafter 
mentioned,  resigned  their  positions  as  trustees  in  said  bank. 

Fifth.  That  during  the  six  years  last  past  the  policy  of  the  said 
bank  and  the  management  of  its  affairs  have  been  under  the  control 
and  direction  of  three  of  its  said  trustees,  to  wit :  Spencer  K.  Green 


1513 

who  held  the  position  of  president;    William  A.   Darling,  who  acted 
as  auditor,  and  William  B.  Harrison,  who  was  the  counsel  to  the  bank. 

Sixth.  Plaintiff  furthei  says  that  the  said  bank  has  violated  the 
provisions  of  the  acts  of  its  incorporation  and  other  laws  and  acts 
binding  upon  it,  in  various  ways  and  at  various  times/  in  manner  fol- 
lowing, to  wit  : 

Seventh.  By  loaning  the  moneys  of  its  depositors  on  bond  and 
mortgage  on  real  estate  outside  the  limits  of  this  State,  and  likewise 
by  investing  said  moneys  in  such  speculative  securities  as  Tennessee 
bonds,  Dry  Dock,  East  Broadway  and  Battery  railroad  stock,  Jersey 
City  and  Hoboken  bonds,  and  Hudson  county  bonds  of  the  State  of 
New  Jersey,  all  of  which  said  loans  and  investments  were  contrary  to 
the  statute  in  such  case  made  and  provided. 

Eighth.  Plaintiff  further  says  that  during  the  years  1866,  1867 
and  1868  the  said  Spencer'  K.  Green,  at  that  time  trustee  and  presi- 
dent of  the  said  bank,  was  also  a  director  in  a  company  known  as  The 
Atlantic  Mail  Steamship  Company  ;  that  while  acting  as  such  presi- 
dent he  caused  the  moneys  of  the  said  bank  to  be  loaned  on  call  loans 
upon  the  faith  of  the  said  stock  of  the  Atlantic  Mail  Steamship  Com- 
pany ;  that  said  Atlantic  Mail  Steamship  Company's  stock  was  a 
purely  speculative  stock,  and  depreciated  rapidly  and  greatly  in  value 
while  the  said  bank  had  large  sums  of  money  loaned  upon  it  as  afore- 
said ;  that  by  reason  of  such  depreciation  the  said  bank  sustained  a  di- 
ract  and  immediate  loss  of  over  $250,000 ;  that  the  loaning  of  the  said 
bank's  money  upon  the  said  Atlantic  Mail  Steamship  Company's  stock 
as  collateral  was  in  direct  violation  of  a  law  binding  upon  defendant, 
and  yet  was  persisted  in  and  carried  on  by  said  Green  to  the  extent  of 
loaning  an  additional  million  of  dollars,  even  after  a  resolution  of  the 
board  of  trustees  of  the  said  bank  had  been  passed  prohibiting  any 
further  loans  thereon. 

JSTinth.  Plaintiff  further  says  that  .William  A.  Darling,  auditor 
and  trustee  of  the  said  bank  as  aforesaid,  was  also  at  one  and  the  same 
time  president  of  a  bank  known  as  the  Murray  Hill  Bank;  and 
another  of  the  trustees  of  the  said  savings  bank,  to  wit :  Hiram  M. 
Cool,  was  at  one  and  the  same  time  a  director  in  a  certain  other  bank 
known  as  the  Security  Bank  ;  that  during  the  year  1871,  the  said 
, Darling  and  the  said  Cool,  while  holding  their  several  positions  in  the 
said  several  banks  as  aforesaid,  respectively,  caused  the  said  Murray 
Hill  Bank  and  the  Security  Bank  to  be  used  as  depositories  for,  the 
moneys  of  the  said  savings  bank;  that  in  pursuance  thereof,  the 
moneys  of  the  said  savings  bank,  in  various  large  sums,  were  deposited 
in  the  said  Murray  Hill  Bank  and  Security  Bank  during  the  years 
1870  and  1871,  all  of  which  was  in  express  violation  of  section  8  of 
chapter  257  of  the  Laws  of  1853. 
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Tenth.  Plaintiff  further  says  that  section  8  of  the  act  of  1854, 
incorporating  the  defendant,  provides  that,  "  The  trustees  of  said 
corporation  shall  not  directly  or  indirectly  receive  any  pay  or  emolu- 
ment for  their  services."  Plaintiff  says  that  this  provision  has  been 
repeatedly  and  continuously  violated  by  the  trustees  of  the  said  bank- 
that  said  trustees  have  secured  the  appropriation  to  themselves  of 
large  sums  of  money  in  the  shape  of  salaries,  under  the  pretense  that 
they  were  entitled  to  the  same  by  reason  of  their  being  "officers"  of 
the  said  bank,  and  have  paid  and  taken  to  themselves  in  payment 
thereof  the  moneys  of  the  depositors  at  a  time  when  they  knew  there 
was  an  alarming  deficiency  in  the  assets  of  said  bank  ;  that,  in  order 
to  secure  such  appropriations,  the  acting  officers  had  a  secret  under- 
standing with  certain  other  of  the  trustees,  whereby,  in  consideration 
of  the  votes  of  the  said  trustees,  the  salaries  so  voted  were  divided 
up,  and  a  part  thereof  paid  back  to  such  trustees  in  payment  of  pre- 
tended services  for  acting  on  committees. 

Eleventh.  Plaintiff  further,  says,  that  in  order  to  cover  up  the 
losses  sustained  by  the  improvident  speculations  and  investments 
aforesaid,  the  said  trustees  have  made,  or  carused  to  be  made,  false  and 
fictitious  entries  upon  the  books  of  the  said  bank,  and  have  prepared 
and  submitted  false  and  erroneous  statements  to  the  State  Superintend- 
ent of  the  Banking  Department,  with  the  intent  to  deceive  the  de- 
positors and  the  said  superintendent  as  to  the  true  condition  of  their 
said  bank  ;  that  on  the  1st  day  of  January,  1871,  a  sworn  statement 
or  report  was  sent  by  them  to  the  said  superintendent,  wherein  it  was 
stated  that  the  said  bank  had,  on  that  day,  assets  to  the  amount  of 
$6,063,345.97  ;  and  liabilities  to  the  amount  of  $5,959,369,§4,  due  to 
the  depositors  on  the  same  date,  leaving  a  reported  surplus  of  1103,- 
976.13;  plaintiff  says,  that  in  making  up  the  said  report  the  said 
trustees  omitted  to  charge,  as  a  liability,  the  interest  due  their  deposit- 
ors on  the  said  1st  day  of  January,  1871,  which  said  interest  amounted 
to  1153,405.50,  and  was  passed  to  the  credit  of  the  said  depositors  on 
said  date,  and  was  as  much  a  liability  of  the  said  bank  as  the  principal 
sums  due  ;  that  by  adding  the  said  interest  due  depositors  ($153,405.50) 
.to  the  liabilities  reported  as  aforesaid,  instead  of  being  a  surplus  of 
$103,976.13,  there  was  in  fact  a  deficit  of  $49,429.17  in  the  assets  of 
the  said  bank. 

Twelfth.  Plaintiff  further  states,  that  the  transactions  in  Atlantic 
Mail  stock,  before  mentioned,  were  principally  carried  on  with  one  A. 
W.  Dimmock,  who  at  the  time  of  the  sudden  depreciation  in  the  value 
of  the  said  stock,  was  largely  indebted  to  the  said  bank  on  loans  made 
to  him  on  the  faith  of  said  stock  ;  that  said  Dimmock  was  unable  to 
pay  his  said  indebtedness,  and  in  satisfaction  thereof  conveyed,  at  the 
190 
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instance  and  request  of  said  bank,  a  certain  tract  of  land,  situated  at 
Tarrytown,  in  tlie  State  of  New  York,  to  one  William  H.  Waring,  the 
law  partner  of  W.  B.  Harrison,  trustee,  as  aforesaid  ;  that  thereupon 
the  said  Waring  executed  a  mortgage  upon  the  said  land  in  favor  of 
the  said  bank,  which,  with  the  mortgages  then  existing  upon  the  same, 
amounted  to  about  $^87,000,  a  sum  which  exceeded  the  full  value  of 
the  said  land;  that  in  the  annual  report  made  to  the  Superintendent 
of  the  Bank  Department  and  on  the  books  of  the  said  bank,  the  said 
mortgages  were  classed  and  counted  in  with  otlier  mortgages,  such  as 
savings  banks  are  allowed  to  hold,  thereby  giving  a  false  and  erron- 
eous impression  as  to  the  assets  of  the  said  bank.  Plaintiff  further 
says  that  subsequently,  a  portion  of  the  said  Tarrytown  lands  was 
exchanged,  by  the  said  bank,  for  three  houses  on  Fifth  avenue,  near 
Eighty-fifbh  street,  in  the  piby  of  New  York  ;  that  the  portion  of  the 
Tarrytown  lands,  so  exchanged,  consisted  of  all  the  improved  part 
thereof  and  was  taken  at  a  valuation  of  $125,000  ;  that  the  three 
houses,  on  Fifth  avenue  were  valued  in  the  exchange  at  $225,000  or 
$75,000  each  ;  that  in  order  to  carry  out  the  trade  the  said  bank  paid 
the  owners  of  the  houses  f  80,000  .in  cash,  and  discharged  a  mortgage 
of  $20,000  on  said  houses  ;  that  the  title  to  the  said  houses  was  taken 
in  the  name  of  the  said  William  H.  Waring,  who  still  remains  the 
record  owner  thereof;  that  said  Waring. is  a  person  of  limited  means 
and  the  only  security  the  depositors,  whose  money  is  invested  in  said 
houses,  for  its  return,  consists  in  the  personal  probity  and  honor  of 
the  said  Waring.  Plaintiff  further  says  that  the  said  houses  have 
remained,  ever  since  their  acquisition,  unsold  and  untenanted  (except 
when  occupied,  rent  free,  by  one  of  said  trustees),  and  that  the  an- 
nual loss  of  interest  to  said  bank  and  the  payment  of  insurance  and 
taxes  will  exceed  $20,000  ;  that  the  exchange  of  a  part  of  the  Tari-y- 
town  lands  for  the  said  houses  was  a  most  injudicious  speculation, 
and  in  direct  violation  of  section  2  of  the  Law  of  1854,  incorporating 
the  defendant. 

Thirteenth.  Plaintiff  further  says  that  section  5  of  the  Law  of  1854,' 
incorporating  the  defendant,  requires  that  all  vacancies  by  death, 
resignation  or  otherwise,  shall  be  filled  by  the  board  without  unneces- 
sary delay.  Plaintiff  says  that  about  a  year  has  elapsed  since  the 
death  and  resignation  of  nine  of  said  trustees,  and  yet  the  said  bank 
has  taken  no  steps  toward  filling  the  vacancies  thus  created. 

Fourteenth.  Plaintifif  further  says  that  some  time  during  the 
month  of  April,  1871,  the  State  Superintendent  of  the  Banking 
Department  appointed  the  Hon.  Emerson  W.  Keyes  and  Kr.  James 
S.  Hennessy,  commissioners,  and  authorized  them  to  make  an  exami- 
nation of  the  condition  and  management  of  the  affairs  of  the  said 
bank ;  that  in  pursuance  of  such  authority,  the  said  commissioners 
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entered  upon  the  performance  of  their  duties;  that  a  large  number 
of  witnesses  were  examined,  among  whom  were  many  of  the  present 
as  well  as  former  trustees  of  the  said  bank ;  that  the  evidence  taken 
was  very  voluminous,  and  is  now,  together  with  the  reports  of  tbe 
said  commissioners,  on  file  in  the  office  of  the  said  superintendent  at 
Albany.  Plaintiff  says  that  all  the  acts  of  mismanagement  and 
violations  of  law  hereinbefore  alleged  are  substantiated  by  the  evi- 
dence taken  before  said  commissioners,  and  virtually  conceded 
bv  each  of  said  commisrioners  in  their  reports  to  the  said  superintend- 
ent. 

Fifteenth.  PlaintifE  further  says  that  the  said  bank  is  now,  and  has 
been  for  a  number  of  years  past,  insolvent,  and  unable  to  pay  its 
debts ;  that  according  to  its  own  sworn  report,  filed  with  the  superin- 
tendent on  the  1st  of  January,  1871,  there  was  a  deficiency  in  its 
assets  of  $49,429.27,  as  hereinbefore  shown  ;  that  on  the  1st  of  July, 
1871,  a  deficit  of  $287,067.39,  was  reported  to  exist  .by  Mr.  James  S. 
Hennessy,  one  of  the  commissioners  aforesaid  ;  that  on  the  said  first 
day  of  July,  1871,  the  liabilities  of  the  said  bank  were  $6,512,283. zQ, 
and  its  assets  $6,235,215.80,  and  since  that  day  its  assets  have  not 
increased,  nor  its  liabilities  diminished,  but  on  the  contrary,  its  ability 
to  pay  its  depositors  has  largely  decreased,  by  reason  of  the  facts  next 
hei'einafter  mentioned. 

Plaintiff  further  says,  that  shortly  after  the  said  commissioners 
made  their  rt'port  to  the  Bank  Superintendent  as  aforesaid,  the  mat- 
ters and  things  therein  stated  became  matters  of  public  notoriety,  and 
so  great  was  the  alarm  of  depositors,  that  what  is  commonly  called  a 
"  run  "  was  precipitated  upon  said  bank  ;  that  said  run, begun  on  or 
about  the  ninth  day  of  October,  last  past,  but  abated  after  a  while, 
only  to  be  renewed  with  increased  force  on  the  second  day  of  January, 
instant ;  that  since  the  day  last  mentioned,  the  banking-house  of  the 
said  bank  has  been  constantly  besieged  with  an  eager  crowd,  clamor- 
ing for  their  deposits ;  that  owing  to  the  manner  adopted  for  pay- 
ments by  the  said  bank,  and  the  systematic  delays  practiced  by  its  offi- 
cers, and  the  tricks  and  devices  resorted  to  to  hinder  and  delay  creditors 
from  getting  their  money,  and  the  closing  of  the  bank  doors  during 
the  usual  hours,  with  a  notice  that  no  more  would  be  admitted,  the 
said  bank  has  succeeded  in  thwarting  the  efforts  of  depositors  to  get 
their  money  ;  that  by  reason  of  these  and  divers  other 'subterfuges, 
the  said. bank,  has  succeeded  in  avoiding  the  payment  of  a  larger  sum 
than  about  two  and  a  half  millions  of  dollars,  which  sum  should  (had 
the  officers  of  the  bank  acted  in  good  faith  and  with  ordinary  dili- 
gence) have  been  paid  out  in  six  days  at  the  furtherest ;  that  many  of 
said  depositors  are  now,  and  have  been  for  days  previous  (some  of 
them  remaining  up  all  night)  at  the  doors  of  said  bank,  hours  pre- 
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vious  to  the  opening  and  after  the  close  of  said  bank,  making  all  sorts 
of  endeavors  to  collect  and  receive  the  deposits  justly  due  and  owing 
them. 

Plaintiff  further  says  that  the  said  bank,  in  order  to  meet  the 
demands  of  its  depositors,  has  been  borrowing  large  sums  of  money 
and  pledging  its  securities  to  the  amount  far  in  excess  of  the  sum 
borrowed,  conditioned  for  the  payment  of  the  same  ;  that  by  reason 
of  the  assistance  thus  rendered,  and  the  system  of  "slow  payment" 
adopted,  the  said  bank  has  been  enabled  to  avoid  a  total  suspension 
of  payments. 

Seventeenth.  Plaintiff  further  says,  upon  information  and  belief, 
that  the  liabilities  of  the  said  bank  are  at  the  present  moment  at 
least  83,000,000,  and  its  assets  will  not  net  or  bring  over  $2,000,000; 
hat  if  the  policy  of  hypothecating'  securities  at  a  sacrifice,  now  being 
pursued,  is  allowed  to  continue,  the  said  bank  will  soon  be  obliged  to 
suspend  payment  entirely,  and  the  depositors  then  remaining  unpaid 
will  realize  little  or  nothing  on  their  respective  claims. 

Wherefore  the  plaintiff  demands  judgment. 

I.  That  said  corporation,  "The  Third  Avenue  Savings  Bank"  be 
dissolved. 

II.  That  said  bank  and  its  officers  be  restrained  from  exercising  any 
of  its  corporate  rights,  privileges  or  franchises,  and  from  collecting  or 
receiving  any  debts  or  demands,  from  paying  out  or  in  any  way 
transferring  or  delivering  to  any  person,  any  of  the  moneys, 
property  or  effects  of  such  corporation  until  the  further  order 
of  the  court,  and  that  a  preliminary  injunction  may  issue  to  the  same 
effect. 

III.  That  a  receiver  of  its  property  and  effects  may  be  appointed 
pursuant  to  the  provisions  of  the  statute  in  such  cases  made  and  pro- 
vided, with  the  powers  and  authority  conferred  upon  receivers  in  such 
cases. 

IV.  For  the  costs  and  allowances  in  this  action. 

V.  For  such  further  or  other  relief  in  the  premises  as  may  be  just 
and  proper. 

LEWIS  BEACH, 
Plaintiff's  Attorney,  27  F ark  place,  New  YorTc. 
Dated  New  York,  January,  39,  1872. 


Thos.  Fltn-n's  Affidavits. 
City  and  Couxty  of  New  Yore,  s&.  : 

Thomas  Flynn,  the  foregoing  plaintiff,  being  duly  sworn,  says  that 
the  foregoing  complaint  is  true  of  his  own  knowledge  except- as  to 
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the  matters  therein  stated  on  information  and  belief,  and  as    to  those 
matters  he  believes  it  to  be  true. 

THOMAS  FLYNN. 
Sworn  to  before  me,  this  29th  ) 
day  of  January,  1873.  J 

Albert  Crane, 
Notary  Public,  Neiv  YorTc  County. 


NEW  YORK   SUPREME   COURT, 
City  and  County  of  New  York, 

Thonas  Pltnn,   plaintiff,  against   The   Third   Avenue   Savings 

Bank,  defendant. 

Thomas  Flynn,  the  above  plaintiff,  being  duly  sworn  says,  that  the 
above  defendant  is  indebted  to  him  in  the  sum  of  $186.03,  with 
interest  thereon  from  the  1st  day  of  January,  1870,  the  particulars  of 
which  indebtedness  are  more  fully  set  out  in  the  complaint  herein  ; 
that  on  the  morning  of  the  30th  of  January,  1873,  at  about  eleven 
o'clock,  this  deponent  called  at  the  banking-house  of  the  said  defend- 
ant, and  made  demand  for  the  money  justly  due  and  owing  him,  as 
aforesaid,  of  an  officer  of  the  said  bank,  known  as  the  paying  teller 
thereof;  the  said  bank  refused  payment  of  the  said  demand,  and  fur- 
ther deponent  saith  not. 

THOMAS  FLYNN. 
Sworn  to  before  me,  this  30th  ) 

day  of  January,  1873.  ) 

Truman  H.  Baldwin, 
Notary  PuMic,  Neiu  Yorlc  dounty. 


ORDER  OF   THE  COURT. 

NEW   YORK   SUPREME  COURT,    )    ^     . 
City  and  County  of  New  York,     j   ^^'  ' 

Thomas   Flynn,  plaintiff,  against  The  Third  Avenue  Savings 

Bank,  defendant. 

New  York,  M  February,  1873. 

On  the  affidavits  herewith  served,  and  on  the  evidence  heretofore 
taken  before  the  commissioners  appointed  by  the  Superintendent  of 
the  Banking  Department,  and  on  the  reports  of  said  commissioners, 
let  the  above  defendant,  "  The  Third   Avenue  Savings   Bank,"  show 


1518 

cause  on  the  5th  day  of  February,  instant,  at  twelve  o'clock,  noon, 
before  this  court  at  the  chambers  thereof  to  be  held  at  the  New 
County  Court  House  in  the  city  of  New  York  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  why  an  injunction  should  not 
be  granted,  restraining  the  said  defendant  from  exercising  any  of  its 
corporate  rights,  privileges  or  franchises,  and  from  collecting  or 
receiving  any  debts  or  demands,  and  from  paying  out  or  in  any  way 
transferring  or  delivering,  to  any  person,  any  of  the  moneys,  property 
or  effects  of  such  corporation,  and  why  a  receiver  should  not  be 
appointed  of  the  property  and  effects  of  the  said  defendant,  with  all 
the  powers  of  receivers  according  to  the  statutes  in  such  case  made 
and  provided,  and  the  plaintiff  have  such  other  and  further  relief  in 
the  premises  as  may  be  just  and  proper. 

GEO.  C.  BAERETT,  J.  S.  G. 

Mr.  Chapman — In  this  connection,  let  me  read  from  the  printed 
testimony  as  taken  before  the  committee,  on  page  409,  subdivision    5  : 

"V.  Both  of  the  examiners,  in  striking  a  balance,  found  the  liabil- 
ities in  excess  of  the  assets,  but  not  to  an  amount,  however,  which,  in 
my  opinion,  would  justify  me  in  plading  the  institution  in  the  hands 
of  a  receiver.  On  the  contrary,  T  was  cleai'ly  of  the  opirtion  that  with 
the  change  of  jiolicy  in  the  managem^-nt  of  the  bank  which  had  then 
been  inaugurated,  and  with  a  reduction  of  salaries  and  other  expenses, 
which,  I  was  assured  by  the  managers,  would  beeflEeeted,  the  deficiency 
in  the  assets  would  soon  be  made  good  by  the  earnings  of  the  institu- 
tion, thus  saving  to  the  depositors  the  expense  of  closing  up  its  affairs 
by  a  receiver.  I  have  since  seen  no  reason  to  change  this  opinion, 
believing  now,  as  I  did  then,  that  the  course  pursued  by  me  was  for 
the  best  interests  of  its  creditors.  I  am  confirmed  in  this  ^opinion  by 
the  fact  that  a  justice  of  the  Supreme  Court  has  recently  refused  to 
grant  an  order  for  the  appointment  of  a  receiver,  after  the  bank  had 
sustained  a  run  upon  it  for  a  number  of  weeks,  upon  the  ground  that 
the  '  insolvency  of  the  corporation  had  not  been  shown,  nor  did  it 
appear  that  default  had  been  made  in  paying  the  plaintiff  as  a 
creditor.'" 

Mr.  President,  the  respondent  now  proposes  to  close  the  evidence,  so 
far^as  his  side  of  the  case  is  concerned.  Before  doing  it.  however,  I  wish 
the  indulgence  of  the  chair  and  of  the  Senate,  while  I  make  a  remark 
or  two  in  regard  to  one  point  over  which  my  associate  and  myself 
have  had  some  considerable  hesitation.  The  point  is  this:  w.hether  it 
was  best  for  us  to  ask  for  an  adjournment  of  the  Senate  to  get  evidence 
further  than  we  have  already  before  us,  showing  the  depreciation  in 
the  value  of  real  estate  and  showing  the  values  of  real  estate  some 
three  or  four  years  back.     On  reflection,  we  have  come  to  the  conclu- 
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sion  that  there  is  sufficient  evidence  in  the  case,  and  I  would  like,  for 
a  moment,  inasmuch  as  the  mass  of  this  evidence  in  relation  to  this 
was  taken  before  the  committee  and  has  not  been  brought  out  before 
the  Senate,  to  call  the  attention  of  the  Senate  to  some  portions  of  this 
evidence  that  is  already  here,  and  that  is  here  uncontradicted  from 
any  source  or  from  any  quarter.  By  turning  to  page  63  in  the  evi- 
dence before  the  committee,  it  will  be  found  that  James  M.  Jackson, 
who  testified  before  the  committee,  testifies  that  he  is  the  agent  of 
the  Lorillard  estate,  and  has  been  such  for  a  great  many  years  in  the 
city  of  JSTew  York,  some  twenty-five  years,  and  that,  as  such,  acting 
for  that  estate,  he  has  probably  had  as  much  to  do  with  real  estate  in 
and  about  the' city  of  New  York,  as  any  man  in  the  city,  because,  as 
appears  from  the  evidence,  the  Lorillard  estate  is  one  of  the  largest 
estate  in  the  city  of  New  York.     He  testifies  on  page  63  as  follows  : 

"  Q.  When  did  the  market  value  of  real  estate  commence  to  go 
down  ;  .before  the  panic  of  1873  ?  A.  No ;  it  did  not  commence 
until  after  the  panic ;  real  estate  held  its  own  better  than  any  thing 
else. 

Q.  Until  when  ?     A.  I  should  think  about  1874. 
Q.  About  the  middle  of  1874  ?     A.  Eighteen  hundred  and  seventy- 
four   and    1875  ;    it    was   the    last   to  go   up   and  the  last   to   come 
down.  I 

Q.  And  in  fact  it  was  not  until  the  latter  part  of  1874  and  1875, 
that  real  estate  values  commenced  going  the  other  way,  was  it  ?  A. 
I  could  not  say  definitely. 

Q.   That  would  be  your  opinion  ?     A.  Yes. 

Q.  It  has  been  gradually  falling  ever  since  ?     A.  Yes;  pretty  fast, 
(j.  About  what,  in  your  estimation,    has   been   the  depreciation   in 
real  estate  ?     A.   Prom  forty  to  fifty  per  cent." 

On  page  110  another  witness  in  connection  with  real  estate  testi- 
fies : 

"  Q.  Were  you  with  him  in  speculations  in  real  estate  on  Lexington 
avenue  ?     A.   Yes,  sir. 

Q.  Did  they  turn  out  badly  or  good  ?     4-  They  turned  out  badly." 
Homer  MoRGAisr  was  called  by  the  other  side  —  who  will  be  recog- 
nized as  one  of  the  largest  real  estate  auctioneers,  brokers,  and   opera- 
tors in  the  city  of  New  York — who  probably  knows  as  much  about 
the  value  of  real  estate  as  anybody  ;  he  testifies  : 

"  Q.  How  great  was  the  depreciation  of  real  estate  generally  in  this 
city  from  1873  to  1875  ?  A.  An  average  of  thirty -three  and  one- 
third  to  forty  per  cent. 

Q.  How  much  has  property  and  real  estate  depreciated  in  New 
York  since  March,  1875  ?  A.  It  is  on  a  stand  still;  I  doubt  if  any- 
body can  give  a  percentage  about  it;  there  is  no  real  market. 
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Q.  Do  you  mean  to  say  that  it  has  depreciated  since  March,  1875  ? 
A.  Yes,  sir. 

Q.  How  much  ?  As  That  I  could  not  answer,  not  by  percentage ; 
but  it  is  constantly  on  the  decrease  ;  in  other  words,  there  is  no  mar- 
ket hardly,  for  any  thing,  except  it  is  a  made  up  market — manipulated 
market;  a  buyer  is  supposed  to  offer  a  price,  the  seller  won't  take  it, 
and  the  intermediate  men  work  as  hard  as  they  can  to  bring  the  two 
together. 

Q.  Since  1873,  then,  real  estate  has  had  no  market  ?  A.  Yes,  sir; 
since  1873,  it  has  had  a  market.- 

Q.  Since  1875,  I  mean  ?  A.  Not  that  you  can  call  a  market  ;  you 
cannot  find  a  buyer  without  a  great  deal  of  trouble." 

We  have  instances  given  in  the  testimony  showing  the  depreciation 
in  specific  pieces  of  property.  In  addition  to  that,  we  have  the  case 
in  Middletown,  alluded  to  here  the  other  day,  and  there  is  one  case 
which  illustrates,  as  fully  as  any  case  can  illustrate,  and  I  may  be  per- 
mitted to  allude  to,  that  I  think  will  dispose  of  what  I  have  to  say  on 
that.  That  is  the  case  of  one  of  these  banks ;  the-Bond  Street  Savings 
Bank  held  a  mortgage  of  $50,000  on  which  $34,000  had  been  paid, 
from  time  to  time,  and  finally  when  this  passed  over  the  hands  of  a 
receiver,  the  receiver  undertakes  to  sell  this  property ;  advertising  it 
for  sale  in  New  York  and  in  the  community  around  where  this  prop- 
erty is,  and  he  cannot,  on  the  day  of  sale,  get  a  bid  ;  he  goes  back  to 
the  court  and  asks  the  court  for  an  order  authorizing  him  to  bid  it  in ; 
and,  although  there  is  no  bidder  on  the  day  of  the  second  sale,  he 
bids  it  in,  nominally,  at  the  sum  of  $6,000.  With  this  testimony,  all 
of  it,  it  seems  to  us,  as  a  conclusion,  that  it  is  not  necessary  for  us  to 
go  any  further  on  this  question  or  to  ask  the  Senate  to  adjourn,  in 
order  to  get  witnessed  to  show  these  depreciations,  there  being  no  evi- 
dence to  contradict  any  portion  of  it.     Therefore,  we  rest. 

Mr.  Tracy  —  I  introduce  the  following  : 

German  Bank,  Morrisania. 

[Extract  from  Minutes  ©f  General  Meeting,  October  14, 1875.] 

Mr.  Brugmann  remarked,  in  reference  to  the  trustee  bonds,  that 
these  bonds  were  not  made  out  properly.  It  seemed  as  ijf  the  various 
trustees  owed  $2,000  each  to  the  bank. 

Mr.  Friedman  replied  that  the  bonds  could  not  be  made  out  other- 
wise. •<' 

[Extract  from  Minutes  December  29, 1875  (not  December  9).] 
Mr.  Hall,  who  was  present,  stated  that  the   Bank   Superintendent 
had  declared  that  he  could  accept  only  .such  securities  which   the  law 
prescribes,  and  not  at  all  trustee  bonds,  to  cover  the  deficiency. 
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Ou  motion  of  Mr.  Friedman  n, 

Resolved,  To  cancel  all  the  trustee  bonds  and  appoint  a  committee 
of  three  to  confer  with  those  memhers  that  are  not  present,  and  explain 
to  them  what  the  Bank  Superintendent  wishes. 

The  President  —  Mr.  Tracy,  have  you  any  more  witnesses  to  call? 

Mr.  Tracy  —  No,  sir ;  we  re.iL  ' 

The  President  —  The  case  is  closed.  Do  the  gentlemen  on  the 
part  of  the  respondent  desire  to  address  the  Senate  ? 

Mr.  McGuiRE  —  All  that  we  can  say  about  that,  Mr.  President,  is 
that  we  shall  be  under  the  order  of  the  Senate,  and  whatever  order  it 
chooses  to  make  on  the  subject  we  shall  endeavor  to  comply  with. 

The  President  —  What  is  the  pleasure  of  the  Senate  ? 

Mr.  McG-uiRE  —  Any  reasonnUe  order,  I  suppose  ;  I  suppose  that 
was  implied. 

The  President — I  do  not  suppose  the  Senate  will  make  any 
unreasonable  order. 

Senator  Schoonmaker  —  Mr.  President,  I  only  wish  to  understand 
the  counsel ;  I  understood  the  counsel  to  say  that  they  submitted 
tliemselves  to  the  order  of  the  Senate.  Now,  I  suppose  the  Senate 
desires  to  make  no  order  that  would-  deprive  the  counsel  of  the  rio-ht 
to  be  heard  in  this  case.  I  desire  to  know,  for  one,  whether  the 
counsel  desire  to  discuss  the  case,  and  if  they  do,  I  desire  them  to 
do  so  ? 

Senator 'Prince  —  Mr.  President,  I  would  like  to  inquire  how 
nearly  the  printing  is  up  with  our  proceedings  and  when  we  can  have 
the  whole  of  the  printed  testimony? 

The  President  —  The.  printed  testimony  is  up  to  the  thirty-first. 
The  Chair  has  a  letter  from  the  State  prmter  saying  that  some  delays 
have  occurred  in  transmitting  the  copy  to  the  date  of  the  letter, which 
is  the  sixth,  instant ;  says  all  the  copy  in  the  hands  of  the  printer  had 
been  printed  and  forwarded,  but  the  stenographer  informs  the  Chair 
that  a  package  sent  by  the  stenographer  by  express,  including  a  great 
mass  of  testimony,  miscarried  and  had  not  reached  the  printer,  as  it 
should  have  done  at  the  date  of  the  letter  to  which  I  refer.  The  Chair 
supposes  that  the  remainder  of  the  testimony  may  be  here  to-morrow 
morning. 

Senator  Schoonmaker  —  Mr.  President,  I  desire  to  repeat  the 
inquiry,  and  that  is,  wliether  the  counsel  for  the  respondent  desires  to 
be  heard. 

The  President  —  Mr.  McGuire  said  he  desired  to  be  heard. 

Senator  Gerard — -Mr.  President,  I  move  that  the  counsel  for  the 
respondent  have  until  to-morrow  for  the  purpose  of  the  presentation 
191 
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01  their  views  to  tlie  Senate,  and  the  counsel  on  the  other  side  have 
Saturday. 

Senator  Woodin  —Mr.  President,  I  am  very  much  encouraged  by 
the  observations  made  by  the  Chair  in  regard  to  the  possibility  of  our 
getting  hold  of  this  printed  evidence.  I  understood  thp  Chair  to  say 
that  he  supposes  the  evidence  will  be  here  to-morrow,  except  possibly 
that  which  tvas  taken  yesterday. 

The  President  —  Perhaps  it  may  be  well  enough  for  me  to  say  that 
the  stenographer  has  advised  me,  as  I  understand  the  stenographer, 
that  the  testimony  now  in  the  hands  of  the  printer  would  make  about 
100  printed  pages.  Mr.  Manning  wrote  me  that  they  would  be  able 
to  supply,  if  they  had  the  copy,  100  printed  pages  a  day.  They  have 
transmitted  100  printed  pages  a  day;  did  transmit  100  printed  pages 
yesterday,  and  the  Chair  supposes  another  100  pages  may.be  expected 
here  to-morrow  morning  or  possibly  to-day,  which  will  bring  the  case 
down  to  the  end  of  last  week,  certainly  leaving  only  the  testimony 
taken  this  week. 

Senator  Woodin"  —  If  we  had  the  evidence  all  here  to-morrow 
morning,  I  do  not  think  the  Senate  is  quite  prepared  to  go  on ;  there 
has  been  a  good  deal  of  important  testimony  introduced  here,  that 
Senators  desire  to  read,  and  I  know  of  several  Senators  who  are 
absent,  who  desire  to  be  present  when  the  case  is  submitted,  and  have 
indicated  a  desire  to  know  how  and  when  they  can  get  the  printed 
testimony,  so  as  to  prepare  themselves  to  give  judgment  on 'this  case. 
Some  Senators  are  in  receipt  of  letters  to  that  effect.  The  case  has 
suddenly  come  to  a  termination  so  far  as  the  taking  of  proof  is  con- 
cerned, and  I  submit,  whether  it  would  not  be  better  to  have  an 
adjournment  of  the  case  for  a  sufficient  length  of  time  to  enable  us  to 
get  the  printed  testimony  and  familiarize  ourselves  with  it,  and  that 
an  adjournment  shall  be  had  to  Albany,  where  we  can  close  this  case 
up,  whether  it  be  one  week  or  two  weeks  or  four  weeks,  it  is  immate- 
rial to  me.  I  would  like  to  know  what  the  wishes  of  the  counsel  are 
in  the  case,  if  they  have  any  on  the  subject. 

Mr.  McGuiRE  —  Mr.  President,  I  think  I  stated  the  wishes  of  my 
associate,  as  well  as  of  the  respondent,  that,  unless  an  adjournment 
could  be  had  for  some  considerable  length  of  time  while  the  Senate  is 
now  here,  we  should  preler  to  close  the  case  up  at  this  time,  and,  in 
regard  to  the  evidence  that  is  back,  if  it  cannot  be  all  here  by  to-mor- 
row, it  certainly  can  by  Saturday,  and,  if  the  case  is  to  be  disposed  of 
during  this  session,  we  would  suggest  here  on  our  part  that  an 
adjournment  of  the  Senate  be  taken  till  Monda}',  when  we  will  be 
prepared  to  proceed  on  our  part. 

Senator  Harkis  —  Mr.  President,  I  differ  somewhat  with  the  Senator 
from  the  Twenty-fifth,  in  regard  to  waiting  for  Senators  who  are  absent 


1533 

before  we  finish  tliis  case.  It  strikes  me,  if  we  wait  for  them,  we  should 
wait  until  the  close  of  the  year,  because  the  Senate  is  now  full,  with 
the  exception  of  one  who  has  gone  abroad,  .and  another  Senator  who 
has  not  been  here  except  the  first  few  hours  of  the  first  day  that  we 
met,  and  another  Senator,  who  has  paid  attention  to  the  testimony 
somewhat,  but  who  has  been  absent  about  half  or  two-thirds  of  the 
time,  so  that,  if  we  shall  defer  to  these  Senators,  we  might  as  well 
abandon  this  case.  So  far  as  that  suggestion  of  the  Senator  from  the 
Twenty-fifth  is  concerned,  I  think  it  has  no  weight.  The  Senate  is 
now  practically  full,  as  full  as  it  has  been  at  any  time  since  this  trial 
commenced.  The  counsel  for  the  defense  express  themselves  ready  to 
go  on  and  sum  up  the  case.  Of  course,  the  facts  are  familiar  to  those 
Senators  who  have  been  in  attendance  here,  and  there  is  no  occasion 
for  delay  for  the  purpose  of  reading  the  printed  testimony.  I  imagine 
the  Senator  from  the  Twenty-fifth  is  fully  conversant  with  the  general 
facts  and  tenor  of  this  case,  and  there  is  a  probability,  from  the  state- 
ment of  the  Chair,  that  we  are  to  have  the  great  bulk  of  the  testimony 
upon,  our  files  to-morrow  morning.  Now,  I  appeal  to  the  Senate, 
whether  it  is  not  proper  for  us  to  proceed  to  close  this  case  now  and 
at  once;  Have  we  not  given  sufiicient  time  to  it  ?  Has  it  not  been 
delayed  long  e-nough  ?  Why  should  we  not  hear  whatever  the  counsel 
for  the  respondent  a.nd  the  counsel  for  the  prosecution  have  to  say  ? 
Then,  if  Senators  need  some  time  to  deliberate  before  coming  to  a 
conclusion  in  forming  their  judgment,  why,  delay  for  a  day  or  two; 
but  it  does  seem  to  me  that  the  Senate  is  as  ready  now  as  it  ever  will 
be  to  actupon  this  case;  therefore,  I  hope  that  we  shall  proceed  at 
once  and  close  the  case.  If  the  counsel  for  the  respondent,  or  the 
counsel  for  the  prosecution,  desire  to  adjourn  until  to-morrow  morning 
or  the  next  day,  or  Saturday,  very'well  ;  but  it  may  be  that  the  counsel 
themselves  will  not  need  moi'e  than  one  day  both  together,  so  that  I 
would  not  fsn  or  the  motion  which  has  been  suggested  here,  for  the 
counsel  on  one  side  to  occupy  one  day  and  the  counsel  on  the  other 
side  the  next  day,  because  the  counsel  for  the  one  side  may  not  occupy 
but  a  few  hours  ;  then  the  counsel  answering  can  go  on  immediately 
without  an  adjournment. 

Senator  WoODiisr —  Mr.  President,  the  Senator  from  the  Thirteenth 
has  made  a  most  vigorous' opposition  to  an  imaginary  motion.  There 
has  been  no  motion  made  here  for  delay  or  postponement.  [  stated 
what  is  the  fact,  that  one  or  more  Senators  who  are  absent  desire  to 
be  put  in  possession  of  the  printed  evidence,  so  as  to  qualify  them- 
selves to  act  in  the  case,  and  to  know  something  about  when  the  trial 
will  be  terminated.  That  I  spoke  of  as  one  circumstance  not  con- 
trolling, perhaps,  not  of  very  great  importance,  and  ]  concluded  what 
I  had  to  say  by  appealing  to  the  counsel  to  know  what  their  wishes 
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were  in  regard  to  it.  The  counsel  said  if  the  Senate  would  adjourn 
till  Monday,  and  give  them  an  opportunity  to  prepare  themselves  to 
condense  their  argument-  and  present  it  in  a  tangible  form,  and  I 
really  believe  we  shall  gain  time  by  acceding  to  the  wishes  of  the 
counsel  for  the  respondent.  I  made  no  motion  to  adjourn  Jor  one 
week  or  one  month,  so  that  all  the  Senator's  vigorous  opposition  to  an 
imaginary  proposition  to  adjourn  this  case  any  great  length  of  time 
was  without  any  purpose.  Now,  then,  the  counsel  for  the  respondent 
having  signified  a  willingness  to  go  on  on  Monday,  that  is  entirely 
satisfactory  to  me,  or  to-morrow  morning. 

Senator  Harris  —  The  counsel  for  the  respondent  stated  to-morrow 
and  Saturday  ;  that  it  would  be  well  to  adjourn  until  to-morrow  to 
hear  the  counsel  on  the  one  side  and  the  next  day  to  hear  the  counsel 
on  the  other  side. 

Senator  Woodin — Mr.  President,  I  understand  the  counsel  for  the 
respondent  to  express  a  desire  that  the  case  may  go  over  until  Mon- 
day, in  order  to  prejiare  themselves. 

Mr.  McGuiRE— Mr.  President,  the  Senator  from  the  Thirteenth 
misunderstood  me.  I  said  nothing  about  to-morrow  or  Saturday. 
That  was  Senator  Gerard.  I  said  that  we  were  under  the  order  of  the 
Senate  In  view  of  the  testimony  not  being  all  here,  and  wishing  to 
expedite  matters  as  much  as  possible,  I  stated  we  would  be  ready  to 
proceed  on  Monday  morning  if  it  was  agreeable  to  the  Senate. 

Senater  Woodin — Mr.  President,  for  the  purpose  of  getting  to 
some  motion,  so  that  the  Senator  from  the  Thirteenth  may  bring  his 
guns  to  bear  upon  some  object,  I  move  that  the  Senate  adjourn  until 
Monday  next. 

Senator  Gerard — Mr.  President,  there  is  a  motion  before  the 
Senate. 

Senator  WooDrx — What  is  it  ? 

The  President — The  motion  of  the  Senator  from  the  Seventh, 
was  a  motion  that  the  counsel  for  the  defense  proceed  to  address  the 
Senate  to-morrow,  and  the  counsel  for  the  State  address  the  Senate 
the  next  day.  The  motion  of  the  Senator  from  the  Twenty-fifth  is 
a  motion  to  adjourn,  and  has  precedence. 

Senator  Gerard — To  a  specified  day  ? 

The  PRESIDENT — Still,  it  has  the  precedence. 

Senator  Kenstadat — Mr.  President,  I  move,  as  an  amendment,  to 
substitute  "Saratoga  instead  of  Albany. 

Senator  St.  John  —  Mr.  President,  I  trust  the  motion  will  not 
prevail  :  we  have  now  spent  three  weeks  in  the  examination  of  this 
case,  and  it  appears  to  me  that  the  Sena.te  is  competent  to  judge, 
after  hearing  what  the  counsel  on  both  sides  have  to  say,  they  will 
by  further  delay  and  postponement.     If  it  is  thought  proper  to  adjourn 
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until  Monday,  I  shall  not  very  much  object  to  it,  but  I  desire  to  have 
this  go  on  to-morrow,  and  let  the  counsel  finish  it  to-morrow  and 
next  day,  and  I  hope  that  motion  may  be  adopted. 

Senator  Printcb — Mr.  President,  a  further  amendment  is  in  order  ; 
I  move  to  substitute  Monday  for  Tuesday.  I  understand  the  counsel 
are  ready  to  go  on  Monday  at  ten  o'clock. 

The  President — Does  the  Chair  understand  the  Senator  from  the 
Twenty-lifth,  to  move  Tuesday  as  the  day  ? 

Senator  Woodin — Tuesday  as  the  day,  and  Albany  as  the  place. 

The  President  submitted  the  question  on  the  motion  of  the  Senator 
from  the  Twenty-fifth,  and  it  was  decided  in  the  affirmative. 

Senator  GBiiiED — Mr.  President,  I  move  to  reconsider  the  vote 
upon  which  the  amendment  was  lost.  We  are  here  now.  and  all  ready 
for  this  trial,  and  have  the  chairs  of  the  Senators  here  and  have  the 
clerk's  desk,  and  it  has  involved  considerable  trouble  and  expense. 
At  Albany  there  is  no  proper  watering  place,  and  I  think  it  is  a  very 
serious  matter.  The  delay  is  a  very  short  one,  two  or  three  days.  I 
think  there  is  a  propriety  of  conducting  this  investigation  in  its  pres- 
ent place,  and  no  good  reason  can  be  alleged  for  a  change. 

Senator  Jacobs —  Mr.  President,  I  desii-e  to  ask  whether  it  will  cost 
the  State  any  more  for  us  to  stay  here  than  sit  in  Albany.  If  it  costs 
no  more  money  we  may  as  well  sit  here  as  there.  We  had  better,  for 
the  reason  we  have  a  better  atmosphere ;  we  have  a  room  well  venti- 
lated, and  we  have  all  the  advantages  for  closing  up  this  case.  It 
strikes  me  that,  unless  you  propose  to  take  a  longer  adjournment 
than  that  suggested  by  the  Senator  from  the  twenty-fifth,  that  we 
had  better  meet  here.  The  counsel  will  take  but  a  day  or  two  to  sura 
up,  and  I  do  not  see  that  it^makes  any  difference,  in  a  financial  view, 
whether  we  change  the  place  of  holding  the  session  or  not. 

Senator  Hammond — Mr.  President,  if  there  is  any  earthly  reason 
for  the  Senate  to  adjourn  to  Saratoga  to  take  this  testimony,  it  exists 
to-day,-  and  why  should  we  pull  these  traps  all  up  here  for  two  or  three 
days  and  go  to  Albany?  It  seems  to  me  a  ridiculous  proposition 
While  we  are  here  why  not  close  it  up  here  ?  If  there  was  any  reason 
to  come  here,  originally,  it  exists  now,  and  in  full  force. 

Senator  Cole  —  Mr.    President,  I  think  there  was  no  reason   for 
coming  here.     There  was  no  reason  why  the  Senate  should  leave  its 
usnal  place  of  meeting  and  come  here.     I   think  the  Senator  voted 
with  me  on  that. 
Senator  Hammond — I  did. 

Senator  Cole — To  keep  the  meetings  at  Albany. 
Senator  Hammond — But  now,  as  I  am  here,  I  propose  to  stay  here. 
Senator  Cole — Mr.  President,   this  is  an  important  and  a  great 
question.      If  we^can  ges,t  out  of  the  influences  of  Saratoga,  if  we  can 
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go  back  Lo  Albany,  where  men  act  gravely,  where  they  consider  care- 
fully questions  that  are  submitted  to  them,  and  if  extraneous  influ- 
ences, which  have  attracted  the  attention  oE  gentlemen  so  that  they 
have  not  been  able  to  be  here  and  listen  with  attention,  they  certainly 
can  give  it  due  attention  there ;  and  I  know  that  the  Senator  Trom  the 
Thirty-second  can  appreciate  all  that  I  say  upon  the  subject.  The 
adjournment  over  until  Tuesday  will  put  the  testimony  into  the  hands 
of  any  Senator,  so  that  if  he  needs  to  have  his  attention  directed  to 
it,  he  may  do  so  at  his  leisure,  and  then  come  fresh  at  his  work,  and 
the  case  will  be  presented  to  the  Senate  at  Albany  by  the  counsel  on 
the  other  side  ;  and  we  should  stay  there  until  we  have  dptermined 
it;  and  those  gentlemen  who  choose  to  come  here  from  their  arduous 
labor,  can  come  here  again  to  Saratoga  and  revive  themselves,  if  they 
choose.  But  it  seems  to  me  the  time  has  come  and  now  is,  that  when 
we  do  adjourn,  we  had  better  adjourn  to  the  usual  place  of  the  meet- 
ing of  the  Senate,  where  we  can  get  our  paper  and  have  ready  access 
to  authorities,  if  there  is  any  necessity  of  them  in  this  case.  It 
seems  to  me  it  is  trifling  with  the  interests  of  the  State,  and  with 
the  interests  of  these  gentlemen  who  are  called  here  away  from  their 
ordinary  pursuits  of  life.  I  hope  the  motion  to 'reconsider  will  not 
prevail. 

Senator  Vbduer — Mr.  President,  the  Senator  from  the  Twenty- 
fifth  [Mr.  Woodin]  adverted  to  the  fact  that  some  of  the  Senators  who 
are  absent  have  sent  communications  to  Senators  present  as  to  their 
absence.  I  hold  in  my  hand  a  letter  from  Senator  Spragne  that  he 
would  desire  to  have  the  evidence  printed,  and  he  speaks  also  of  a 
printed  brief,  in  order  to  guide  his  judgment  to  correct  conclusions  in 
this  matter.  The  cause  of  his  absence  is  sickness.  I  state  that  simply 
on  his  behalf,  so  that  it  may  be  understood  that  he  is  absent  by  reason 
of  a  physical  inability  to  be  present  here.  Now,  Mr.  President,  I  was 
one  of  the  parties  who  voted  in  favor  of  remaining  at  Saratoga,  for 
the  reason  I  see  no  necessity  and  no  occasion  for  changing  the  place- 
of  this  trial.  If  a  reason  existed  in  Albany  why  we  should  adjourn 
to  this  place,  that  reason  holds  good  to-day.  I  do  not  know  what  the 
Senator  from  the  Twenty-ninth  [Mr.  Cole]  has  seen,  fnor  what  he  has 
felt,  since  he  has  been  in  Saratoga.  So  far  as  I  am  concerned,  there 
have  been  no  influences  thac  liave  attracted  my  attention  from  a  delib- 
erate, dignified  and  careful  consideration  of  the  matter  before  us.  I 
think  perhaps  it  is  well  enough  not  to  be  so  earthly,  as  he  speaks 
about.  I  think  we  ought,  in  this  trial,  to  think  of  some  thing  besides 
pure  earthly  things  ;  and  it  may  be  there  is  something  in  the  society, 
I  will  not  say  in  the  atmosphere  of  Albany,  that  instinctively  draws 
him  toward  Albany.  It  may  be  that  he  is  like  the  children  of  Israel, 
that  longed  and  sighed  for  the  flesh-pots  of  Egypt,  that  he  longs  and 
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sighs  for  the  flesh-pots  of  Albany,  while  in  Saratoga.  I  heartily 
concur  with  the  Senator  from  the  Third  [Mr.  Jacobs]  that  the  atmos- 
phere is  pure  here,  the  waters  are  good,  all  the  surroundings  are  good 
for  correct  judgment  in  regard  to  this  matter,  and  therefore  I  am  in 
favor  of  remaining  here  because  I  think  our  conclusions  will  be  more 
just,  more  equitable,  more  proper,  and  our  minds  will  be  more  fail", 
than  if  we   were  to   adjourn  to  Albany. 

Senator  Beadley  —  Mr.  President,  my  desire  is  to  have  this  case 
disposed  of  as  early  as  possi  ble  ;  and  I  am  opposed  to  any  postpone- 
ment of  the  disposition  of  this  case  any  longer  than  the  absolute  neces- 
sity of  counsel  would  require.  My  desire  is  to  proceed  to  the  closing 
of  the  case  at  Saratoga  as  soon  as  possible,  a,ud  not  later  than  Mon- 
day. If  this  is  to  go  off  until  .Tuesday,  or  until  laiter  than  that  day, 
I  shall  be  in  favor  of  going  to  Albany.  To-day  is  Thursday  ;  I  am 
unable  to  go  home  and  get  back  to  Saratoga  on  Tuesday  morning, 
unless  I  leave  home  again  this  week.  No  later  day  than  Monday  is 
asked  for,  and  why  the' Senator  from  the  Twenty-fifth  [Mr.  Woodin] 
should  move  that  Tuesday,  instead  of  Monday,  be  the  day,  why  more 
time  be  occupied  than  is  asked  for  by  the  counsel,  is  difficult  for  me 
to  understand.  It  seems  to  me  that  we  could  proceed  with  this  case 
to-morrow,  and  I  shall  not  strenuously  insist  upon  proceeding  with  the 
presentation  of  this  case  before  Monday  morning,  if  we  are  advised 
by  the  counsel  for  the  respondent  that  it  is  necessary,  to  enable 
him  to  present  the  case,  to  have  until  that  time  to  do  so.  I  am  opposed 
to  going  to  Albany,  unless  this  case  shall  be  postponed  as  late  as 
Tuesday.  I  voted  against  the  motion  of  the  Senator  from  the  Second 
[Mr.  Keunaday]  to  substitute  Saratoga' for  Albany,  because  it  was  in 
connection  with  Tuesday  instead  of  Monday,  that  that  motion  was 
made.  ■ 

Senator  McCarthy  —  Mr.  President,  I  voted  to  substitute  Albany 
for  Saratoga  because  it  seemed  to  me  that  the  views  and  feelings  of 
the  Senate  were  in  favor  of  an  adjournment  until  Tuesday,  and  that 
we  should  also  meet  at  Albany  ;  but  I  am  in  favor  of  proceeding  at 
once,  and  to-morrow,  with  this  case.  I  do  not  understand,  sir,  that 
t\ie  counsel  for  the  respondent  have  made  auy  urgent  demand  for  an 
adjournment.  They  have  suggested  that  we  adjourn  to  a  certain 
time,  but  that  they  were  under  the  order  of  the  Senate,  and  they 
made  no  strong  and  positive  request.  I  do  not  require  an  adjourn- 
ment for  the  purpose  of  examining  this  case,  until  next  Tuesday,  to 
arrive  at  a  conviction  as  to  the  fact.  It  does  seem  to  me,  sir,  that 
there  is  a  disposition  on  the  part  of  the  Senate,  and  ithas  been  evident 
from  the  beginning,  to  delay  this  thing  from  day  to  day,  and  to  ad- 
journ, and  to  accommodate  themselves  to  such  circumstances  as  I 
think  we  were  not  warranted  in  doing.     I  say,  sir,  the  very  atmosphere 
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of  this  place,  in  the  beginning,  was  detrimental  to  our  progress,  and  to 
our  duty  here  ;  and,  finally,  at  the  latter  end  of  the  case  we  have 
worked  up  into  a  fair  and  judicious  attention  to  our  business.  The 
adjournment  for  three  or  four  days  breaks  up  that  attention  again,  dis- 
tracts our  minds  again,  and  carries  us  away  from  the  important  subject 
which  we  have  before  us.  In  my  humble  opinion  it  is  our  duty,  and 
the  duty  of  the  Senate,  to  proceed  with  this  trial  to-morrow  morning, 
and  to  close  as  much  of  it  as  we  can  by  Saturday  night,  and,  if  neces- 
sary, to  go  over  until  Monday,  and  finish  up  the  business  without  any 
other  adjournment. 

Senator  Woodin — Mr.  President,  I  withdraw  the  motion. 
Senator  Cole— Mr.  President,  I  beg  leave  to  renew  it. 
The  President — The  Chair  is  of  the  opinion  that  the  Senator  from 
the  Twenty-fifth  [Mr.  Woodin  ]  has  not  the  power  to  withdraw  the 
motion. 

Senator  Stakbuok — Mr.  President,  the  argument  of  the  last  two 
Senators  up,  has  proceeded  upon  the  idea  that  if  the  motion  to  recon- 
sider prevail,  the  conclusion  is  a  foregone  one  that  we  postpone  the 
further  hearing  until  next  Tuesday.  By  the  considerations  they  have 
addressed  to  the  Senate  that  idea  is  somewhat  dissipated,  and  I  have 
less  to  say  than  I  would  have  had  to  say,  but  for  the  remarks  that 
have  fallen  here.  There  is  no  occasion  for  a  postponement  of  this 
hearing  to  Albany,  or,  let  us  say,  to  Tuesday  next.  If  the  counsel  for 
the  respondent  will  say  that  they  desii'e  to-morrow  for  preparation  and 
will  be  prepared  to  proceed  Saturday  morning,  I  will,  most  cordially, 
yield  to  that.  Then  I  will  remain  in  my  place  as  every  other  Senator 
will,  I  trust,  and  hear  the  argument  that  is  to  come  from  the  counsel 
for  the  prosecution  on  Monday.  But  I  do  invoke  Senators  to  vote  for 
this  motion,  not  to  send, to  their  homes  this  body  with  the  chance  of 
coming  back  again.  As  has  been  said  here,  the  Senate  is  now  full  ;  a 
better  attendance,  it  is  predicted,  then  will  be  here  again  during  this 
session,  if  we  adjourn.  Now,  I  invoke  Senators  to  vote  for  this  motion 
to  reconsider,  and  having  voted  for  this  motion  to  reconsider,  we  will 
then  be  prepared  to  take  up  and  deal  with  the  question,  when  we  shall 
proceed  with  the  argument.  I  shall  be  satisfied  with  to-morrow  morn- 
ing ;  I  will  yield  to  them  Saturday,  and  they  may  begin  Saturday  :  I 
may  see  this  debate,  this  argument  in  the  case  closed  and*ubmitted  to 
the  Senate  before  Saturday  night ;  or,  if  it  cannot  be  by  that  time, 
then  Monday  night.  1  invoke  Senators  to  stay  here.  I  would  do  in- 
justice, perhaps,  to  the  occasion,  if  1  should  sit  down  without  repudi- 
ating the  idea  that  there  is  any  thing  that  is  mischievous  about  the  at- 
mosphere of  Saratoga.  We  can  perform  duty  here  as  well  as  in  Al- 
bany. We  are  here  to  perform  it.  Let  us  stay  here  and  perform  it 
like  men,  and  not  take  another  adjournment  and  delay  this  case. 


1529 

Senator  Woomsr— Mr.  President,  I  am  sorry  the  Senator  from  the 
Eighteenth  [  Mr.  Starbuck  ]  should  have  led  so  many  Senators  into  the 
error  of  attributing  to  this  latitude  the  presence  of  some  mysterious 
influences,  when  the  very  thought  originated  with  him  ;  and  he  spoke 
eloquently  to  the  Senate  only  ten  days  ago,  expressing  his  regret  that 
the  Senate  had  come  to  Saratoga. 

Senator  Starbuck — Wo,  sir. 

Senator  Woodin — That  he  was  tired  of  Saratoga. 

Senator  Starbuck — No,  sir  ;  not  a  word  of  it. 

Senator  Woodin — That  he  wanted  to  withdraw  from  its  atmosphere. 

Senator  Starbuck — Not  a  word  of  it. 

Senator  Woodin — It  has  all  originated  with  the  Senator,  and  he 
has  led  otiiers  into  copying  him  ;  and  now,  when  they  have  all  spoken, 
he  deserts  them.  I  am  sorry  also  that  the  Senator  from  the  Eigh- 
teenth [  Mr.  Starbuck  J  only  last  week  voted  and  spoke  for  an  adjourn- 
ment of  the  case  over  until  next  week,  losing  four  full  working-days' 
time  ;  and  immediately  scudded  away  on  a  tour  of  pleasure — perhaps 
of  business — and  this  morning  he  rises  here  and  chastises  all  of  us,  and 
is  in  favor  of  meeting  at  Albany  on  Monday  or  Tuesday.  Oh,  how 
many  times  he  has  led  us  into  ambush,  and,  when  we  were  exposed, 
make  a  record  right  for  himself  and  leave  the  rest  of  us  right  in  the 
lurch.  You  cannot  play  that  on  me.  Now,  if  the  counsel  for  the  de- 
fense is  prepared  to  go  on  to-morrow  morning,  I  am  in  favor  of  recon- 
sidering, and  allowing  them  to  go  on.  But  we  all  know  that' the  coun- 
sel for  the  defense  are  exceedingly  modest  men,  and  they  need  to  be 
urged  to  ask  what  properly  belongs  to  them,  and  I  know  that  they 
both  desire  that  the  case  should  go  over  until  next  week,  in  order  that 
they  may  have  a  little  tim6  to  get  ready  ;  and  they  would  feel  quite 
embarrassed  if  the  Senate  should  make  an  order  that  they  proceed  to- 
morrow, or  any  order  to  force  them  to  the  point  of  asking  this  Senate 
that  the  case  may  go  over  until  next  week.  I  hope  the  vote  will  be 
reconsidered,  and  we  will  find  out  then  what  their  earnest  desire  is  in 
regard  to  it. 

The  motion  to  reconsider  prevailed. 

Senator  Bixbt — Mr.  President,  I  would  like  to  inquire  who  it  was 
they  laid  into  ambush  ? 

Senator  Woodin — Mr.  President,  that  is  a  very  proper  question. 
The  Senator  from  the  Eighth  [Mr.  Bixby]  has  a  private  grief.  I  do 
not  know  whether  it  is  proper  for  the  Senate  to  consider  it  or  not. 
"Ambush"  was  the  horse  he  staked  his  money  on,  and  lost. 

Senator  Prince — Mr.  President,  I  move  to  amend  by  substituting 
Saturday  in  place  of  Tuesday. 

The  President — The  question  is  now,  to  substitute  Saratoga  in 
place  of  Albany. 
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Senator  Schoonmakek — Mr.  President,  if  carried,  does  the  Senator 
intend  to  move  that  Saturday  be  the  day,  instead  of  Tuesday  ? 

Senator   Kennedat — Mr.    President,   I   desire   to  ask   whether  it 
would  be  in  order  for  the  Senator  to  withdraw  the  motion. 

The  Presidbkt — The  chair  is  of  the  opinion  that  it  would  not  be. 

The  motion  to  amend  so  that  the  trial  shall  be  continued  at   Sara- 
toga, was  submitted  to  the  Senate,  and  decided  in  the  affirmative. 

Senator  Prince — Mr.  President,  I  now  move  to  substitute  Satur- 
day for  Tuesday. 

Senator  McCarthy — Mr.  President,  is  it  in  order  to  move  to  sub- 
stitute to-morrow  ? 

The  PiESiDBNT— It  is. 

Senator  McCaetht — Mr.  President,  then  I  make  that  motion. 

Mr.  McGuiRE — Mr.  President,  the  counsel  for  the  respondent  de- 
sires to  say  that  if  there  was  any  use  in  the  Senate  taking  any  testi- 
mony at  all,  the  testimony  should  be  before  it  at  the  time  of  the  pre- 
sentation of  the  pase,  to  the  Senate,  by  the  counsel.  If  the  testimony 
is  to  be  ignored,  if  we  are  not -to  have  it  in  the  consideration  of  the 
case,  why,  then,  we  might  just  as  well  proceed  immediately  as  Saturday, 
because  it  is  quite  evident  that  the  testimony  cannot  all  be  procured 
by  Saturday  morning.  While  we  do  not  wish  to  be  pertinacious,  or  to 
ask  any  thing  unreasonable  of  the  Senate,  we  do  beg  indulgence  of 
the  Senate  to  postpone  this  case  to  at  least  Monday,  to  enable  us  to  get 
the  testimony  properly  arranged  to  present  it. 

The  President — I  will  state  that  the  Chair  will  endeavor  to  have 
the  testimony  in  the  hands  of  the  counsel  at  least  two  hours  before  the 
Senate  meets  on  Saturday  morning,  completed. 

Mr.  MoGuiRE— Mr.  President,  there  is  another  suggestion  that  we 
desire  to  make,  and  that  is  this  ;  undoubtedly,  during  the  entire  ses- 
sion of  Saturday,  we  shall  be  engaged  in  the  presentation  of  the  case  to 
the  Senate.  Now,  if  we  are  required  to  present  our  side  of  the  case  on 
Satui-day  and  then  the  case  is  postponed  until  Monday,  for  the  benefit 
of  the  people's  counsel,  why  I  will  say,  with  all  due  respect  to  the  Sen- 
ate, that  I  prefer  to  take  up  the  case  instanter,  and  go  on  with  the  ar- 
gument.    I  prefei-,  however,  Monday. 

Senator  Gerard— Mr.  President,  I  think  they  are  entitled  to  that. 

Senator  Hammond— Mr.  President,  I  move  to  amend  that  the  Sen- 
ate adjourn  until  Monday  morning,  until  ten  o'clock,  in  view  of  the 
request  of  the  counsel  for  the  respondent  ;  it  seems  to  be  the  wish  of 
the  Senate,  and  I  move  to  make  it  Monday  afternoon  at  four  o'clock- 
it  is  not  right  that  we  crowd  the  respondent  in  this  way  at  all,  if  they 
ask  this  time,  and  therefore  I  am  in  favor  of  adjourning  to  next  Mon- 
day. 


1531 

Senator  Bradley — Mr.  President,  I  move  to  amend  by  making  it 
Saturday. 

The  Pbesidknt — Tliat  question  is  already  before  the  Senate. 

Senator  Bradley— Mr.  President,  I  move  to  amend  by  putting  it 
Monday  morning  at  ten  o'clock. 

The  President — There  are  two  amendments  now  pending. 

Senator  Cole — Mr.  President,  I  move  to  amend  by  putting  it  Tues- 
day morning  at  ten  o'clock. 

The  President — That  question  is  now  before  the  Senate  on  the 
motion  ol'  the  Senator  from  the  twenty-fifth  [Mr.  Woodin]  that  the 
Senate  adjourn  until  Tuesday,  and  the  Chair  will  now  put  the  ques- 
tion upon,  the  motion  as  amended. 

Senator  CoLE — Mr.  President,  what  was  the  amendment. 

The  President — The  amendment  is,  that  the  Senate  meet  on  Mon- 
day at  four  o'clock. 

Senator  Cole — Mr.  President,  then  I  move  to  make  it  eleven  o'clock 
Q^uesdiiy :  I  desii'e  to  say  a  single  word  upon  that ;  in  all  gravity, 
I  make  this  statement  that,  while  some  Senators  have  been  able 
to  gather  up  this  great  question  in  their  minds,  and  to  fix  the 
testimony  precisely  where  they  would  have  it,  I  am  among  that 
number  that  are  not  entirely  able  to  accomplish  that  object.  If  I  can 
have  the  testimony  before  me  fully  and  complete,  I  shall  be  very 
willing  to  follow  the  counsel  on  both  sides  in  their  argunients,  and 
to  gather  up  what  I  could  from  the  testimony  that  has  been  recently 
taken  ;  if  we  have  until  Tuesday,  in  the  meantime  those  who  are 
disposed  to  read  it  will  have  ample  time  and  can  have  no  excuse  to 
say  they  are  not  prepared  .to  vote  upon  this  question,  because  they 
have  not  read  the  testimony;  but  I  doubt  whether  Senators  here  have 
given  this  question  that  attention,  some  of  them  at  least,  that  they 
are  prepared  to  vote  upon  this  question  with  a  proper  consideration 
of  the  evidence  ;  I  think  the  adjournment  should  be  until  Tuesday 
instead  of  Monday. 

The  President  —  The  Chair  respectfully  advises  the  Senator  from 
the  Twenty-ninth  [Mr.  Cole]  that  the  Senate,  by  its  action,  has  already 
fixed  the  day  and  hour  of  adjournment,  and  the  only  way  the  Senator 
from  the  Twenty-ninth  [Mr.  Cole]  can  reach  his  purpose'is  by  making 
a  motion  tO'  reconsider. 

Senator  Cole  —  Mr.  President,  I  desire  to  make  that  motion. 

The  President  submitted  the  question  upon  the  motion  of  the 
Senator  from  the  Twenty-fifth  [Mr.  Woodm]  as  amended,  and  the 
motion  was  decided  in  the  affirmative. 

The  President  here  announced  the  Senate  stood  adjourned  till 
Monday  next  at  4  p.  m. 
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Saratoga  Spkikgs,  August  13,  1877  —  4  p.  m. 

The  Senate  met  pursuant  to  adjournment. 

Mr.  Chapman  —  Mr.  President,  inasmuch  as  the  Senate  has  not,  by 
any  order  or  resolution,  fixed  upon  the  ofder  of  argument  —  a  thing 
that  is  always  done,  I  believe,  in  cases  of  this  kind  —  I  would  call  the 
attention  of  the  Senate  to  a  resolution  which  was  adopted. by  the 
Senate  on  the  trial  of  George  W.  Smith,  the  county  judge  of  Oneida 
county,  which  was  presented  in  the  form  of  a  resolution  by  Judge 
Folger,  then  a  member  of  the  Senate.     It  reads  as  follows : 

'■'Resolved,  That,  in  the  argument  of  the  case  of  The  People  v. 
The  County  Judge  of  Oneida  County,  one  counsel  for  the  prosecution 
be  heard  in  the  opening  of  the  case  for  the  people,  and  that  one  or 
two  counsel  be  heard  for  the  respondent,  and  that  one  counsel  for  the 
prosecution  be  heard  in  conclusion." 

Then  the  resolution  goes  on  to  fix  the  day  and  the  time  when  the 
argument  should  commence.  All  that  it  is  necessary  for  me  to  call 
the  attention  of  the  Senate  to  is  so  much  of  the  resolution  as  I  have 
read.  This  is  a  resolution  which  was  adopted  in  that  case  without 
dissent,  so  far  as  I  see  from  the  reading  of  the  journal,  and  after  the 
closing  of  the  evidence  on  both  sides,  it  seems  there  were  two  counsel 
present  on  each  side,  and  that  line  of  procedure  was  adopted.  So  far 
as  I  am  able  to  investigate  the  other  cases  that  have  been  tried  before 
the  Senate  or  before  the  Court  of  Impeachment,  the  same  line  of 
action  has  been  adopted.  I,  therefore,  ask  th^t  a  resolution  to  read  as 
follows,  be  adopted : 

Resolved,  In  the  argument  of  the  case  of  The  People  of  the  State 
of  New  York  against  DeWitt  C.  Ellis,  one  counsel  for  the  prosecution 
be  heard  in  the  opening  of  the  case  for  the  people,  and  that  one  or  two 
counsel  be  heard  for  the  respondent,  and  that  one  counsel  for  the 
prosecution  be  heard  in  conclusion. 

Senator  Gerard.  —  Mr.  President,  I  move  that  a  resolution  to  that 
effect  be  adopted. 

Senator  Scjhoonmaker—  Mr.  President,  I  desire  to  ask  whether  this 
is  the  result  of  consultation  between  the  counsel  on  the  respective 
sides. 

Mr.  Tkacy  — Mr.  President,  it  is  not.  We  came  here,  on  the  part 
of  the  people,  supposing  that  we  should  hear  the  respondent  this 
afternoon.  That  was  understood  from  what  was  said  here  at  the  last 
meeting.  They  desired  some  time  for  preparation  before,  they  could 
be  ready,  and  we  supposed  that  we  were  to  hear  them  this  afternoont 
I  think  they  were  called  upon  to  proceed,  and  stated   that  as  a  very 
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good  reason  why  they  did  not  proceed  at  that  time.  This  is  an  entire 
change  of  plan. 

Senator  Lamont — Mr.  President,  it  would  aid  me  very  much  in 
voting  upon  this  question,  if  I  knew  whether  there  was  tp  be  more 
than  one  to  address  the  Senate  on- the  part  of  the  State,  whether  tlie 
arrangements  of  counsel  for  the  State  are  such  that  more  than  one  is 
to  address  the  Senate  upon  the  final  statement  of  the  case. 

Mr.  Tracy —  Mr.  President,  I  beg  to  say,  in  response  to  the  Sena- 
tor, that  with  the  understanding  I  have  mentioned,  we  have  arranged 
that  one  counsel  only  be  heard  on  the  part  of  the  State. 

Senator  Gerard  —  Mr.  President,  this  resolution  does  not  prevent 
the  same  counsel  speaking  twice.  I  think  it  might  be  well  and  proper 
to  hear  what  the  counsel  for  the  State  has  to  say. 

Senator  Starbuck  —  Mr.  President,  I  desire  to  inquire  of  the 
counsel  for  the  people,  whether  or  not  the  departure  from  the 
formula  under  which,  as  they  understand  it,  they  came  here,  will 
operate  any  embarrassment  to  them.  To  me,  it  seems  as  though  they 
might,  with  facility,  adapt  themselves  to  it,  and  if  such  a  method  of 
procedure  be  more  acceptable  for  the  defense,  I  shouldhope  they  might 
accommodate  themselves  to.it,  and  let  us  make  the  order  they  ask  for. 

Mr.  Tracy— Mr.  President,  I  beg  to  be  excused  for  getting  up  again, 
but  I  think,  I  must  say,  with  the  few  moments  that  I  have  had  to  re- 
flect upon  the  matter,  thac  I  do  not  think  we  shall  be  at  all  embar- 
rassed to  sum  it  up  upon  our  part  immediately.  We  could  make  a 
good  deal  of  progress  in  it  this  afternoon.  I  shall  interpose  no  objec- 
tion to  the  Senate  making  such  an  order  on  the  subject  as  they  think 
judicious.  I  think  in  the  impeachment  cases,  the  practice  upon  an  in- 
dictment has  usually  been  followed.  In  this  case,  we  had  to  open  our 
case  very  fully  at  the  outset,  and  the  counsel  for  the  other  side  had 
time  before  proceeding  after  we  rested,  and  they  waived  an  opening  ; 
and,  to  this  day,  we  are  not  informed  of  their  views  except  as  we  elicit 
them  by  inference  from  their  course  of  examination. 

The  question  was  submitted  to  the  Senate  on  the  adoption  of  the 
resolution  as  worded  by  Mr.  Chapman,  and  it  was  adopted. 

Senator  Schoonmakek — Mr.  President,  I  move  a  reconsideration 
of  that  vote.  I  was  not  listening  when  the  question  was  put.  I  was 
not  aware  that  the  vote  was  being  taken,  and  I  doubt  whether  the 
Senators  generally,  understood  what  they  voted  for,  in  voting  for  this 
resolution.  The  effect  of  it  is  that  the  counsel  for  the  State  must  first 
be  heard,  and  that  the  defense  have  the  answering  argument. 

Ml'.  Chapman — And  then  they  reply. 

Senator  Schoonmaker — That  only  one  counsel  for  the  State  speak, 
and  if  they  are  required  to  speak   in    the   first   instant,   there   is    no 
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rejoinder.     I  do  not  think  the  Senate  intended    to  put  itself   in   that 
position. 

Senator  Kennadat— Mr.  President,  I  think  the  Senate  docs  not 
understand  the  position  of  the  case  as  stated  by  the  Senator  from  the 
Fourteenth  [Mr.  Schoonmaker]  .  We  voted  upon  the  resolution  with 
the  understanding  that  the  counsel  for  the  State  should  first  open  and 
close  the  argument.  That  is  the  understanding,  and  that  is  the  read- 
ing of  that  resolution.  It  may  be  done  by  the  same  gentleman.  That 
the  counsel  can  regulate,  but  the  counsel  for  the  State  both  have  the 
opening  and  the  closing.     There  is  no  doubt  about  that. 

Senator  ScHOONMAKEE — Mr.  President,' I  understand  the  counsel 
for  the  State,  Mr.  Tracy,  to  say  that  only  one  counsel  intended  to  speak 
for  the  State  ;  that  he  has  only  one  speech  to  make. 
Senator  Lamoi^t — Mr.  'President,  that  may  not  be  so. 
Senator  Schoonmaker — Mr.  President,  I  am  stating  what  I  under- 
stand the  counsel  to  say.  If  I  am  in  error,  the  counsel  will  cqrrect 
me.  Now,  the  effect  of  that  order  is  that  the  counsel  for  the  State 
must  make  the  first  argument.  Now,  if  the  Senators  desire  that,  then, 
of  course,  this  resolution  is  right.  -  If  they  do  not  desire  it,  it  is  wrong. 
I  believe  it  is  wrong  for  my  part. 

Senator  Starbuck — Mr.  President,  it  is  very  clear  to  me   that  the 
Senator  from  the  Fourteenth    [Mr.  Schoonmaker]    is  mistak'^n  as  to 
the  effect  of  the  rule  that  has  been  adopted  by  the   Senate.     The  prac- 
iice  that  has  obtained  largely  in  equity  jurisprudence,  if  the  Senate 
adhere  to  their  rule,  will  be  acted  upon   here.     The    counsel   on    the 
part  of  the  prosecution  is  called  upon  under  this  rule    barely   to   put 
his  adversary  in  posession  of  the  leading  points  on  which  he  relies  and 
the  authorities  that  he  will  cite,  if  any.     He   thus   puts   them   suffi- 
ciently in  possession  of  the  case  and  his  view  of  it,  to  enable  them  to 
treat  it.     His  speech    will  be  brief ;  and,  after   the   adverse   party   is 
heard,  his  main  argument  will   be  delivered  by  himself,  and  whether 
there  are  one  or  two  counsel,  it  is  not  a  factor  that  enters   into  or 
ought  to  influence  this  question  at  all.     Dissenting    from  the  Senator 
from  the  Fourteenth  [Mr.  Schoonmaker] ,  I  hope  the  Senate  will  ad- 
here to  its  decision,  and  let  the  distinguished  counsel  for  the  State  put 
us  and  his  adversary  in  possession  of  his  leading  points  and  authoritits 
— a  brief  proper — then  let  us  hear  them  in  reply,  and  hear  their  pre- 
sumptive defense.     Then  it  will  be    timely    for   the   counsel    foi'    the 
State  to  come  in  and  present  his  views  of  his  entire  case,  and  his  an- 
swer to  the  argument  of  his  adversary  ;  and,  having    that   view  of  the 
situation,  I  see  no  reason  for  the  Senate  to  recede  from  its  action  ;  but 
let  us  stand'as  we  have  resolved    to    hear    the   brief  opening  of   the 
counsel  for  the  State  of  his  argument,  and  then  let  us  hear  the  argu- 
ment, on  the  other  side  rendered  by  one  or  two  at  their  leisure,  and 
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then  let  us  hear  the  argument  on  the  part  of  the  people,  rendered 
by  the  same  man  who  made  the  opening,  or  by  another  as  they  shall 
prefer. 

Senator  Spragub — Mr-  president,  I  agree  entirely  with  the  views  ■ 
of  the  Senator  from  the  Eighteenth  [Mr.  Starbuck],  except  that  I 
think  it  is  better,  perhaps,  to  allow  the  counsel  for  the  people,  as  well 
as  the  counsel  for  the  defense  to  take  their  own  course  as  to  whether 
they  will  be  brief,  or  whether  they  will  not  be  brief  or  as  to  whether 
in  the  first  instance  they  will  go  fully  into  their  case,  or  simply  into 
an  outline  of  it.  I  understand  the  counsel  for  the  people  to  say  they 
have  prepared  to  sum  up  the  case  by  one  counsel.  If  the  people 
desire  to  do  that  now,  I  see  no  objection  to  it.  That  is  the  English 
fashion,  that  the  opening  address  is  the  people's  going  fully  into  the 
case,  it  gives  the  fullest  notice  to  the  defendant  as  to  what  is,  alleged 
against  him  ;  and  then,  if  the  counsel  for  the  people  desire  to  make 
a  reply,  then  they  can  do  so.  I  trust  the  resolution  as  adopted  will 
be  adhered  to. 

Mr.  Tract — Mr.  President,  I  should  say  that  if  we  had  known, 
or  supposed,  or  expected,  an  arrangement  of  this  kind,  we  should 
have  made' a  very  diflfereut  arrangement  about  our  course  of  procedure. 
A  part  of  our  preparation  is  not  yet  made,  but  I  assumed  it  would 
be  ready  at  the  time  it  was  wanting.  We  have  two  counsel  here,  one 
of  whom  might  have  opened  the  case,  and  the  other  closed  it  ;  but, 
from  the  beginning,  I  supposed  this  no  exception  to  a  trial  in  the 
court  of  impeachment,  or  any  other  tribunal  where  matters  of  fact 
are  inquired  into,  and  where  the  prosecuting  party  is  required  by  his 
counsel  to  develop  his  case  by  a  full  opening,  and  then  give  his  proofs, 
and  the  other  side  is  then  required  to  give  an  opening,  if  he  chooses, 
and  then  develop  his  proofs,  or  at  the  close  of  his  proof,  go  on  and 
develop  his  case,  show  on  what  ground  he  stands,  what  he  claims  ; 
and  then  the  other  party  can  reply.  This  is  a  very  peculiar  case, 
where  there  has  been  no  opening  at  all,  and  no  communication  to  us 
whatsoever  of  the  views  which  they  claim,  except,  as  I  have  said,  as 
we  gathered  it  somewhat,  and  perhaps  imperfectly,  from  their  line 
of  cross-examination.  I  think,  sir,  that  in  judicial  proceedings,  it  is 
the  course  insisted  upon,  but,  of  course,  we  are  under  the  control  of 
the  Senate,  it  would  be  a  departure  from  all  precedent  whatsoever 
that  I  know  of,  except  in  the  case  of  Judge  Smith,  upon  some  reasons 
that  might  have  been  made  known  at  that  time. 

Mr.  Chapman — Mr.  President,  my  friend  suggests  the  idea  that  the 
proposition  is  contrary  to  precedent,  except  in  the  case  of  Judge  Smith. 
My  friend  is  unfortunately  in  error.  The  proposition  which  I  have 
presented  here  is  precisely  in  the  language  of  the  case  of  The  People 
against  the  County  Judge   of   Oneida  County.       I  happen  to  have 
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another  book  here,  the  report  of  the  trial  of  Horace  G.  Priudle,  which 
proceeded  before  the  Senate,  and  in  that  case  the  counsel  for  the 
prosecution  opened,  and  opened  very  extensively,  covering  something 
like  100  printed  pages  ;  indeed,  went  into  his  whole  case  ;  and  I  sub- 
mit that  there  is  au  eminent  propriety  in  that  being  done  in  this  case 
where  we  have  these  large  number  of  banks  and  3,000  pages  of  testi- 
mony, not  all  of  it  yet  printed.  I  submit  that  there  is  an  eminen 
propriety  that  the  same  line  ofprocedure  which  has  been  established  by 
this  very  body  should  be  followed  in  the  case ;  and  I  submit  that  Senators 
will  find  in  the  other  cases  that  the  same  line  of  procedure  has  been 
followed  from  the  first  to  last.     I  think,  without  exception. 

Senator  Schoonmakbr — Mr.  President,  abstractly,  the  mode  of 
proceeding  indicated  by  this  resolution  may  be  correct.  It  may  be 
well  enough  ;  but  the  difficulty  is  that  this  mode  adopted  now  is  stated 
by  the  counsel  for  the  State  to  be  a  surprise  to  them,  that  he  was 
given  to  understand  at  the  time  of  adjournment,  on  Thursday  last, 
that  the  counsel  for  the  defense  would  first  speak. 

Senator  Stakbuck — Mr.  President,  as  a  predicate  to  the  remarks  I 
had  I  he  honor  to  submit,  I  asked  the  counsel  to  say  whether  the 
adherence  of  the  Senate  to  this  resolution  would  in  any  sense  embar- 
rass them,  and  they  answered  in  the  negative. 

Senator  Schookmakee — Mr.  President,  I  beg  leave  to  differ  with 
the  distinguished  Senator  from  the  Eighteenth  [Mr.  Starbuck].  He 
must  have  misunderstood  the  counsel.  The  counsel  stated  just  the 
contrary.  I  understood  the  counsel  to  say  that  his  preparation  was 
not  complete  ;  that  the  reason  for  it  was  that  he  expected  the  counsel 
for  the  other  side  first  to  address  the  Senate.  Now,  am  I  correct  ? 
It  is  a  statement  of  fact.  If  that  be  so,  then  this  order  is  a  surprise  to 
the  counsel  and  is  wrong  for  that  reason.  If  the  Senate  has  led 
the  counsel  into  an  error.  Now,  if  the  counsel  for  the  State  say  that 
notwithstanding  that  surprise,  they  are  willing  to  go  on,  I  have  no 
more  to  say. 

Senator  Sprague— Mr.  President,  I  understand  from  the  counse 
that  they  are  perfectly  willing  to  go  on. 

Senator  Schoonmakek— Mr.  President,  I  withdraw  my  motion.  I 
ask  unanimous  consent  now  to  amend  rule  7,  so  as  to  make  it  Conform 
to  the  motion  of  the  Senator  from  the  Thirty-first  [Mr.  SpragueJ. 
By  reference  to  pages  7  and  8  rule  ?  will  be  found,  and  it  is  necessary 
to  correct  that  rule  so  as  to  make  it  conform  to  this  resolution.  I 
therefore  ask  unanimous  consent  that  it  be  corrected  as  follows.  I 
will  call  the  attention  of  the  Senate  to  the  change  proposed  to  be  made. 

By  rule  7,  as  originally  adopted  by  the  Senate,  thei  vote  required  to 
be  taken  was  follows  : 

"  Each  Senator,  when  so  questioned,  shall  rise  in  his  place  and  au- 


1537 

swer  '  Proven  '  or  '  Not  proven.'  This  changes  it  so  it  will  be  '  Aye ' 
or  '  No.  ' " 

The  President  submitted  the  question  on  the  motion  of  Senator 
Sehoonmaker,  and  it  was  decided  in  the  affirmative. 

Senator  Spragub — Mr.  President,  perhaps  it  is  the  right  of  each 
Senator,  and,  as  it  seems  to  me,  it  is  perhaps  the  duty,  that  any  Sena- 
tor who  shall  desire  it,  should  indicate  in  advance  to  the  counsel  in 
this  case  any  particular  point  or  aspect  of  the  case  to  which  his  own 
mind  has  been  drawn,  and  as  to  which  he  desires  to  be  enlightened,  so 
that  the  counsel  will  not  be  taken  by  surprise  at  any  of  the  views  of 
Senators  upon  this  grave  matter.  Now,  there  are  three  questions  to 
which  I  am  very  anxious  for  my  own  enlightenment  that  the  counsel 
in  this  case  should  give  their  attention.  I  have  reduced  them  to  this 
form,  and  I  respectfully  ask  the  attention  of  the  Senate  to  them. 

"Assuming  that  the  Third  Avenue  Savings  Bank  was  irretrievably 
insolvent  in  March,  1875,  and  that  this  was  known  at  that  time  to  its 
oflBcers  and  to  the  Superintendent  of  the  Banking  Department;  and 
also  assuming  that  the  superintendent  permitted  the  bank  to  continue 
its  business  until  September,  1875,  I  understand  him  to  urge  as  one 
reason  for  the  delay  that  in  his  judgment  the  effect  of  closing  the 
bank  at  an  earlier  period  would  have  been  disastrous  to  other  savings 
banks,  as  well  as  to  other  financial  interests.  I  suppose,  therefore, 
that  one  of  the  principal  and  vital  questions  each  Senator  will  have 
to  determine  in  his  own  mind  will  be  whether  the  reason  urged  affords 
any  justification  of  the  delay  in  the  action  of  the  superintendent.  To 
enable  me  to  come  to  a  conclusion  upon  this  branch  of  the  case,  I 
should  be  glad  to  hear  an  argument  upon  the  following  questions  : 

First.  In  continuing  to  pay  its  depositors  subsequently  to  March 
1875,  was  the  Third  Avenue  Savings  Bank  guilty  of  a  fraud  upon  the 
United  States  bankrupt  act,  by  mailing  preferential  payments  within 
the  meaning  of  the  thirty-fifth  and  thirty-seventh  sections  of  that  act 
and  if  so,  dees  the  reason  urged  by  the  respondent  afford  any  justifi- 
cation for  permitting  such  a  fraud  to  be  perpetrated? 

Second.  Were  the  payments  to  depositors  made  by  the  Third  Ave- 
nue Savings  Bank  subsequent  to  March,  1875,  in  violation  ot  the  pro- 
visions of  section  9  of  article  1  of  title  3  of  chapter  18  of  part  1  of 
the  Eevised  Statutes,  which  in  substance  forbids  any  payment  by  a 
moneyed  corporation,  when  insolvent  or  in  contemplation  of  insolv- 
ency, with  intent  of  giving  preference  to  any  particular  creditor  over 
other  creditors  ;  and  if  so,  does  the  reason  urged  by  the  respondent  af- 
ford any  justification  for  permitting  such  violation  of  the  statutes  ^ 

Third.  Was  the  receipt  of  deposits  by  the  Third  Avenue  Savings 
Bank  after  March,  1875,  without  any  notification  to  depositors  of  its 
193 
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insolvent  condition,  a  fraud  upon  each  depositor,  according  to  the  law 
of  this  State,  as  laid  down  in  the  cases  of  Nichols  v.  Pinner  (18  New 
York  Reports,  295),  Hennequinn  v.  Naylor  (24  New  York,  139),  Stew- 
art V.  Strasburger  (51  Howard,  388),  Brown  v.  Montgomery  (20  New 
York,  387),  Chaffe  v.  FHnt  (2  Lansing,  81).  and,  if  so,  does  the  reason 
urged  by  respondent  afford  any  justification  for  permitting  the  perpe- 
tration of  such  fraud  upon  the  depositors  in  said  bank  ?  " 


ARGUMENT   OF  MR.   CHARLES   TRACY,  ON    BEHALF  OF 

THE  PEOPLE. 

Mr.  Tract — Mr.  President,  at  the  opening  of  this  case  three  weeks 
ago  to-day,  in  the  presence  of  most  of  the  Senators  who  are  now  here 
but  not  of  all  of  them,  we  deemed  it  necessary  to  state  what  the  legal 
provisions  were  for  this  Banking  Department,  and  the  superintendent, 
as  well  as  for  the  power  of  removing  him.  It  is  proper  now  to  go 
over  that  matter  again  with  a  little  more  care,  and  to  bring  it  to  the 
notice  of  Senators  who  are  now  approaching  the  matter  of  making  a 
decision,  so  that  they  may  have  it  fresh  in  hand,  and  not  on  three 
weeks'  recollection.  In  the  first  place,  then,  a  savings  bank,  and  this 
loan  and  trust  company,  and  the  Loaners'  Bank,  all  of  them  are 
moneyed  corporations,  so  defined  by  statute  precisely,  as  institutions 
which  have  power  to  do  a  banking  business,  to  lend,  or  to  lend  upon 
pledge  of  property,  is  a  moneyed  corporation  by  distinction.  All 
these  institutions  therefore  are  moneyed  corporations.  I  refer  Sena- 
tors to  the  first  volume  of  the  Revised  Statutes,  page  598,  section  51, 
where  this  is  defined,  and  it  seems  that  it  should  be  examined  now. 

Mr.  McGuiRE — What  edition  of  the  statutes  do  you  refer  to. 

Mr.  Tract — The  original  edition ;  I  never  refer  to  any  other  if  I 
can  help  it. 

"Sec.  1.  The  term,  'moneyed  corporation,'  as  used  in  this  statute, 
shall  be  construed  to  mean  every  corporation  having  banking  powers, 
or  having  the  power  to  make  loans  upon  pledges  or  deposits,  or  au- 
thorized by  law  to  make  insurances." 

The  title  used  here  covers  all  this  description  of  things  and  it  is  the 
definition  which  has  been  applied,  and  has  even  been  applied  by  the 
Court  of  Appeals  to  some  institutions  out  of  it,  upon  the  theory  that 
they  were  near  enough  to  it.  All  the  cases  presented  here  are  cases  of 
moneyed  corporations.  In  respect  to  them,  there  are  certain  things 
prescribed. 

At  page  593  of  the  same  book,  there  is  a  full  provision  which  has 
been  in  force  now  nearly  fifty  years  in  the  State. 
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"  It  shall  be  the  duty  of  every  moneyed  corporation  hereafter  created 
on  the  first  day  of  January  after  its  incorporation,  and  annually  on 
the  same  day  thereafter,  to  make  out  and  send  to  the  Comptroller,  in 
the  form  prescribe4  by  him,  a  full  statement  of  its  affairs,  verified  by 
the  oaths  of  its  president  and  cashier,  or  treasurer,  or  secretary.  Bach 
statement  so  transmitted  shall  contain  " — 

I  will  not  read  the  particulars,  but  there  are  eight  particulars  of 
duties,  liabilities  and  transactions  of  these  moneyed  corporations,  and 
after  the  first  one  there  are  certain  other  things  :  "In  each  subsequent 
statement  so  transmitted  there  shall  be  contained  the  amount  of  losses 
of  the  corporation,  and  charged,  specifying  whether  charged  on  its 
capitaj  or  profits  since  its  last  preceding  statement,  and  of  its  dividends 
declared  and  made  during  the  same  period  ;  and  second  the  average 
amount  for  each  month  during  the  preceding  year  of  debts  due  to  and 
from  the  corporation  ;"  and  then,  if  it  has  power  to  issue  bills  and  notes, 
there  is  a  further  provision  in  that  respect. 

The  act  provides  that  any  corporation  which  shall  neglect  to  do  this 
thing  and  be  in  default  a  month,  may  be  proceeded  against  and  dis- 
solved as  an  insolvent  corporation.  And  here  I  beg  this  tribunal  to 
observe  that  the  Legislature  at  that  early  day  had  in  view  the- fact 
that  moneyed  corporations  required  public  care,  watchfulness  and  reg- 
ulation. There  are  ample  provisions  about  other  corporations,  but 
moneyed  corporations  are  dealt  with  as  a  specialty,  and  they  are  re- 
quired to  come  up  to  the  rule  or  be  thrown  out  of  their  franchises 
and  be  dissolved.  Then  there  was  a  provision  not  only  that  they 
should  do  this,  but  there  was  somebody  charged  to  see  that  they  did  it. 

It  shall  be  the  duty  of  the  Comptroller  to  enter  every  such  statement 
received  by  him  in  a  book  to  be  provided  by  him  for  that  purpose ; 
and  it  shall  at  all  tjmes,  during  office  hours,  be  open  to  public  inspec- 
tion " — so  that  any  citizen  could  go  to  the  oHice  and  make  an  examina- 
tion. "  If  it  shall  appear  to  the  Comptroller  from  any  statement 
received  by  him,  that  a  provision  of  its  charter  or  title  has  been  vio- 
lated by  any  corporation,  or  that  there  is  reason  to  apprehend  that  any 
incorporation  is,  or  may  become  insolvent,  it  shall  be  his  duty  to  report 
the  fact,  together  with  his  opinion  thereon,  without  delay,  to  the  Leg- 
islature." And  it  is  his  duty  to  prepare  statements  and  reports  to  the 
Legislature  on  that  subject. 

Such  was  the  general  provision  in  this  respect.  At  a  later  day,  the 
Legislature  deemed  it  better  that  the  Comptroller's  ofBce,  burdened 
with  its  care  of  moneyed  corporations  and  with  its  care  of  the  finances 
of  the  State  and  of  unpaid  taxes  of  the  State,  etc., and  records  needed 
to  clear  up  titles  in  the  office  upon  the  old  grants  and  tax  returns  and 
sales,  should  be  relieved  from  some  of  its  duty  and  a  new  department 
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instituted,  called  "Bank  Department,"  to  |take  all  the  care  in  respect 
of  moneyed  corporations. 

So,  in  1851,  chapter  164,  page  369,  volume  3,  sections  1,  3  and  11, 
the  powers  and  duties  of  the  Comptroller  as  to  the  banks  and  moneyed 
corporations,  in  these  respects,  were  all  transferred  to  this  new  depart- 
ment, and  an  official  was  provided  to  be  at  the  head  of  it — the  Super- 
intendent of  the  Bank  Department,  a  title  indicative  of  what  is 
meant — some  one  to  be  over  all  these  things,  and  relieve  the  Comp- 
troller. 

It  provided  the  officer  should  be  one  of  high  grade,  that  he  should 
.  get  his  office  by  nomination  of  the  Governor  and  consent  of  the  Senate 
and  be  liable  to  be  removed  in  like  manner  upon  the  recommendation 
of  the  Governor  and  the  vote  of  the  Senate,  and  not  otherwise.  Still 
there  were  no  new  powers  conferred.  He  held  the  position  that  the 
Comptroller  did,  and  no  other,  until  a  later  day,  until  by  a  certain  act 
of  1851,  the  Superintendent  of  the  Bank  Department  began  to  acquire 
special  power.  The  act  was  passed  May  20,  1851,  chapter  138,  in  the 
first  volume  of  Laws  of  that  year,  at  page  372. 

This  related  particularly  to  savings  bank  loans.  Now,  Mr.  Presi- 
dent, allow  me  to  say  that  savings  banks,  until  that  time,  had  been 
created  by  special  charter,  and  not  otherwise,  in  this  State.  They  had 
become  very  important  institutions,  of  great  value  and  utility,  having 
certain  hazards  and  dangers  about  them  ;  and  being  confided  in  by 
the  poor  and  unlearned,  the  Legislature  became  concerned  to  take  care 
of  them. 

I  mentioned  at  the  opening,  and  I  will  repeat  now,  that  in  several 
messages  of  the  Governors,  running  through  a  period  of  years,  clear 
down  to  Governor  Dix  and  his  predecessor.  Governor  Hoffman,  there 
were  special  clauses  submitted  to  the  Legislature,  calling  their  atten- 
tion to  the  savings  banks  and  to  making  sure  that  the  depositors,  in 
all  cases,  were  safe,  and  to  see  to  it  that  every  thing  in  the  way  of 
legislation  should  be  perfect  in  that  respect.  It  was  a  most  humane 
and  most  honorable  thing  in  the  Executive  of  the  State  of  New  York 
to  lay  before  the  Legislature,  at  its  opening  session,  every  year,  the 
views  which  he  had  about  these  important  measures. 

This  act,  in  relation  to  savings  banks,  is  not  a  very  long  one.  It 
has  a  number  of  sections,  but  it  showed  at^once  that  the  Legislature 
was  intent  upon  what  humanity  called  for,  and  public  duty  required 
— doing  justice  to  the  poor. 

What  is  a  savings  bank  ?  A  poor  person  with  a  little  savings  over, 
having  a  dollar  toiSpare  at  the  end  of  the  week,  cannot  go  and  lend  it 
upon  bond  and  mortgage,  cannot  buy  a  share  of  railroad  stock;  he 
cannot  judiciously  lend  it,  it  is  too  small  a  sum.  He  wants  a  place 
where  he  can  lend  it  which  is  as  safe  as  the  government  itself,  and  as 
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sacred  as  any  thing ;  where  a  man  can  put  his  money  and  have  it 
come  back  to  him  in  sa/ety,  and  gain  a  little  interest.  The  old  system 
of  putting  it  away  in  an  old  stocking,  and  hiding  it  under  the  bed  was 
a  precaution,  and  yet  was  a  source  of  anxiety  and  produced  no  income. 
The  money  ought  not  to  be  where  it  can  be  touched  in  a  moment. 
And  all  the  consolation  there  is  for  the  poor,  in  respect  of  thrift  and 
rising  and  keeping  up  in  this  world  is  in  their  savings.  They  can- 
not make  strikes  on  the  market.  They  cannot  make  large  transac- 
tions and  say:  "If  I  have  lost  to-day  I  can  make  to-morrow,"  but 
it  is  a  little  margin  over  of  this  week's  earnings  that  must  be  put 
somewhere  to  take  care  of  them,  when  they  or  their  children  are  sickj 
and  when  they  are  old,  and  when  hard  times  come,  and  they  can 
earn  nothing.  It  is  one  of  the  most  beautiful  things  to  think  of  that 
the  State  of  New  York  was  honored  for  its  savings  bank  system.  It 
never  had  the  miserable  law  existing  in  another  State,  that  savings 
banks  could  discount  promissory  notes,  and  sell  bills  of  exchange  and 
thus  impair  and  swamp  their  money.  The  State  of  New  York 
always  provided  that  the  money  should  be  received  by  the  bank,  and 
for  the  depositors.  There  was  to  be  no  profit.  It  was  to  be  an  insti- 
tutio^i  to  carry  out  a  philanthropic  purpose.  It  would  require  some 
paid  servants,  it  would  require  some  accommodations  and  quarters ; 
but  the  supervision  of  it  by  trustees  was  almost  too  great  a  trust,  and 
the  government  was  impelled  by  a  sense  of  what  is  due  from  those 
who  are  well  off,  and  have  superior  powers'  of  mind  to  take  care  of 
tliemselves  and  knowledge  of  the  ailairs  of  the  world,  to  guard  it  for 
those  who  are  lacking  in  these  respects.  A  savings  bank  not  required 
to  report,  but  left  to  run  at  its  own  wild  way,  proves  a  snare  in  a  civ- 
ilized country.  This  law  of  accumulation  is  the  first  principle  of  civ- 
ilization. The  Indian  whom  [  met  fishiag  near  the  wild  woods,  upon 
a  lake,  when  spoken  to  about  securing  something  for  the  future 
laughed  at  the  idea ;  he  said  he  would  fill  himself  up  and  risk  the 
future.  That  was  the  savage  idea ;  but  the  civilized  person  looks  out 
for  the  future,  and  lays  up  something  for  a  rainy  day.  This  act  in  its 
first  section  provides  that,  "  all  of  the  savings  banks  shall  report  to 
the  superintendent  once  a  year  their  condition  and  they  shall  state 
therein  the  amount  due  depositors,  the  total  amount  of  assets  of  every 
kind,  the  principal  sum  of  each  and^  every  bond  and  mortgage,  with 
the  estimated  value  of  the  property  upon  which  it  is  based;  the 
amount  invested  in  stocks,  designating  the  particular  kind  of  stocks, 
and  the  estimated  market  value  of  the  same  ;  the  amount  loaned  upon 
the  security  of  stock,  with  a  description  of  all  the  stock  so  held,  the 
amount  loaned  on  personal , security ;  the  amount  invested  in  real 
estate,  the  amount  of  cash  on  hand  or  on  deposit  iu  bank,  with  the 
names  and  the  amount  placed  in  each,  and  the  amount  loaned  on 
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deposits  in  any  other  manner  than  herein  described."  Then  they 
must  give  the  number  of  open  accounts ;  and.  a  series  of  provisions 
followed,  giving  to  this  department  a  perfect  scheme,  showing  how  all 
the  banks  have  been  managed  during  the  year,  and  making  the  duty 
of  the  superintendent  on  or  about  the  first  of  February  in  each  year 
to  communicate  to  the  Legislature  the  condition  of  all  the  savings 
banks,  as  he  gathered  them. 

Then  comes  a  provision  to  watch  over  them.  It  is  a  very  limited 
one. 

"  "Whenever  any  savings  bank,_'or  institution  for  savings,  shall  fail 
to  make  a  report  in  compliance  with  this  act  :  or  whenever  the 
Superintendent  of  the  Bank  Department'  shall  have  reason  to  believe 
that  any  savings  bank,  or  institution  for  savings,  is  loaning  or  invest- 
ing its  money  in  violation  of  its  charter,  or  of  law,  or  conducting  the 
business  in  an  unsafe  manner,  it  shall  be  his  duty,  either  in  person  or 
by  one  or  more  competent  persons  that  may  be  appointed  to  examine 
their  affairs." 

That  is  the  first  law  for  examining  them,  and  nearly  in  the  lan- 
guage as  it  exists  to-day. 

"  And  whenever  it  shall  appear  to  the  superintendent  from  such 
examination,  that  any  savings  bank,  or  institution  for  savings,  has 
boen  guilty  of  a  violation  of  its  charter,  or  of  law,  he  shall  communi- 
cate the  fact  to  the  Attorney-General,  whose  duty  it  shall  then  become 
to  institute  such  proceedings  as  in  the  case  of  insolvent  corporations." 

Then  there  is  a  provision  about  the  expenses  : 

"  That  the  Superintendent  of  the  Bank  Department  is  authorized 
to  employ,  from  time  to  time,  so  many  clerks,"  etc.  It  is  made  his 
duty  to  report  their  names  to  the  Legislature  and  the  amount  of 
expenses. 

In  1871  we  find  a  more  perfect  provision  for  this  year,  by  an  amend- 
ment of  the  section  I  have  last  referred  to.  That  was  section  3,  Laws 
of  lb71,  chapter  693. 

There  are  four  different  powei's  here  given  to  the  superintendent, 
and  one  given  to  the  Attorney-General  and  court.  I  beg  the  patience 
of  Senators  in  listening  to  it,  as  I  cannot  furnish  them  all  with  copies 
of  this  book. 

"  It  shall  be  the  duty  of  the  Superintendent  of  the  Bank  Depart- 
ment, as  often  as  once  in  two  years,  either  in  person  or  by  one  or 
more  competent  persons  by  him  appointed  for  that  purpose,  to  visit 
and  thoroughly  examine  every  savings  bank,  or  institution  for  savings, 
that  shall  be  organized  and  doing  business  in  this  State,  and  the 
results  of  such  examinations  shall  be  embodied  in  his  annual  report 
concerning  savings  banks,  required  by  this  act  to  be  submitted  to  the 
Legislature." 
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You  will  observe  before  he  had  this  power  to  make  an  examination 
if  he  found  something  wrong.  This  says:  "Once  in  two  years  he 
shall,  make  an  examination."  He  is  not  exempt  from  making  a 
thorough  examination  even  of  the  Bowery  Savings  Bank,  with  a  sur- 
plus of  $4,000,000.  He  shall,  by  himself  or  agent,  thoroughly  visit 
and  examine  each  one  of  them.  The  examination  is  made  an  incum- 
bent duty,  "  as  often  as  once  in  two  years." 

"  And  whenever  any  savings  bank,  or  institution  for  savings,  shall 
fail  to  make  a  report  in  compliance  with  this  .act,  or  whenever  the 
superintendent  shall  have  reason  to  believe  that  any  savings  bank,  or 
institution  for  savings,  is  investing  money  in  violation  of  law  or  its 
charter,  or  has  reason  to  believe  it  is  conducting  business  in  an  unsafe 
manner,'  then  his  duty  arises  ;  if  he  has  reason  to  believe  those  two 
things,  it  shall  likewise  be  his  duty,  '  either  in  person,  etc.,  to  visit 
and  thoroughly  examine  the  affairs  and  transactions  of  such  institu- 
tion,' although  he  may  have  had  an  examination  made  '  once  in  two 
years.' " 

Those  are  called  "  regular  examinations  ;"  yet,  if  he  has  reason  to 
believe  any  thing  wrong  is  going  on,  he  shall  go  right  off  and  make 
another  examination,  and  sift  it  to  the  bottom.  The  State  meant 
there  should  not  be  any  mistake  about  the  savings  banks.  It  was  his 
duty  immediately,  then,  to  make  examination  when  such  facts  came 
to  him  as  to  make  him  believe  it  was  his  duty  to  do  so.  *  *  *  "  And 
whenever  it  shall  appear  to  the  superintendent,  from  any  examination 
made  pursuant  to  the  provisions  of  this  section,  that  any  savings  bank, 
or  institution  for  savings,  has  been  guilty  of  a  violation  of  its  charter 
or  of  law,  or  is  conducting  business  in  an  unsafe  manner,  he  shall 
by  an  order,  under  his  hand  and  seal  of  office,  addressed  to  the  insti- 
tution so  offending,  direct  discontinuance  of  such  illegal  or  unsafe 
practices,  and  a  conformity  with  the  requirements  of  its  charter  and 
of  law  with  safety  and  security  in  its  transactions."  *  *  *  The 
language  of  man  cannot  improve  that  passage.  It  was  repeated  after- 
ward in  the  other  a;ct,  when  it  was  broken  up  into  new  sections. 
The  contingency  under  which  the  power  or  duty  arises  is  that  it  has 
done  something  in  violation  of  its  charter  or  of  law,  or  is  conducting  • 
the  business  in  an  unsafe  manner. 

What  is  an  unsafe  manner?  If  they  are  going  on  and  doing  busi- 
ness which  puts  in  peril  the  depositaries,  that  is  unsafe.  They  are 
the  only  persons  to  be  looked  after.  Then  what  is  to  be  done  ?  In 
this  case  you  will  find  this  superintendent  had  it  before  him  plainly 
that  they  had  been  guilty  of  a  breach  of  the  charter  or  a  breach  of 
the  law ;  that  they  were  conducting  business  in  an  unsafe  manner. 
What  kind  of  an  order  was  he  to  make  ?  It  seems  from  the  examina- 
tion of  Mr.  Ellis  that  he  has  never  exercised  that  power  in  one  case. 
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He  did  not  disclose  that  it  had  not  been  exercised  till  finally  the 
question  was  put  to  him.  In  not  one  of  these  cases  did  he  exercise 
that  power  at  all.     It  is  a  power  that  has  finality  attached  to  it. 

If  he  makes  an  order  under  his  hand  and  seal,  it  must  be  obeyed. 
If  it  is  broken,  the  bank  violates  its  charter,  and  he  can  hand  it  over 
to  the  Attorney-General.  But  he  writes  them  a  letter,  and  they  come 
and  see  him.  That  did  not  give  him  this  power  at  all.  This  power 
he  never  exercised  once.  It  is  like  the  injunction  process,  the  pre- 
liminary injunction  of-  the  court  to  stop  a  man  from  doing  a  thing, 
for  the  present,  and  by  and  by  it  will  be  looked  into  further.  That 
is  what  was  given  to  them,  the  power  to  stop  them.  Stop  them  from 
what?  Not  only  from  carrying  on  illegal  and  unsafe  practices,  but 
requiring  them  to  conform  to  the  requii'ements  of  the  charter  and 
law,  and  conform  to  safety  and  security  in  their  transactions.  You 
will  observe,  if  he  finds  it  is  guilty  of  illegality  of  any  description,  ho 
can  sit  right  down  and  make  an  order  and  express  just  that  clause  in  it, 
— carry  on  your  business  in  such  a  manner  as  to  be  in  conformity  with 
safety  and  security  in  your  transactions — he  need  not  say  they  must 
stop  this  or  that  thing,  but  he  has  power  to  issue  his  mandate,  saying  : 
"  Conduct  your  business  in  conformity  with  safety  and  security  in 
your  transactions."     That  power  he  has  never  once  used. 

Now  I  will  go  on  the  fourth.  "  And  whenever  any  savings  bank  or 
institution  for  savings  shall  refuse  or  neglect  to  comply  with  such 
order,  or  when  it  shall  appear  to  the  superintendent  that  it  is  unsafe 
or  inexpedient  for  it  to  continue  to  transact  business,  he  shall  com- 
municate that  fact  to  the  Attorney-General,  whose  duty  it  shall  then 
be  to  institute  such  proceedings  against  such  savings  bank,  or  savings 
institution,  as  are  now  or  may  be  hereafter  authorized  by  law  in  case 
of  insolvent  corporations."  It  provides  that  "  when  it  shall  appear  to 
him  that  it  is  unsafe,  or  that  it  is  not  expedient  for  any  savings  bank 
to  transact  business,  he  shall  communicate  that  fact  to  the  Attorney- 
General  ;  then  the  Attorney-General's  duty  arises. 

The  State  of  New  York,  by  its  Legislature,  did  not  mean  to  have 
any  tampering  with  the  rights  of  the  poo;*.  If  a  savings  bank  was 
guilty  of  illegal  transactions,  or  was  unsafe  or  insecure,  the  Legislature 
meant  to  put  it  in  the  power  of  the  Superintendent  to  stop  them 
— to  hand  them  over  to  the  Attorney-General, [and  the  Attorney-Gen- 
eral to  have  that  bank  wound  up  and  to  no  longer  bo  a  fraud  upon  the 
poor.  "The  Superintendent  of  the  Banking  Department,  and  the  per- 
son or  persons  who  may  be  appointed  by  him  to  examine  the  affairs  of 
any  savings  bank,  shall  have  power  to  administer  oaths  to  any  person 
whose  testimony  may  be  required  on  any  such  examination,  and  to 
compel  the  appearance  and  attendance  of  any  such  person  for  the  pur- 
pose of  such  examination,  by  summons,  subpcsna  or  attachment,  in 
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the  manner  now  authorized  in  respect  to  the  attendance  of  persons  as 
witnesses  in  the  courts  of  this  St;ite  ;  and  all  books  and  papers  which 
may  be  deemed  necessary  to  examine  by  the  superintendent,  or  the 
examiners  so  appointed,  shall  be  produced,  and  their  production  may 
be. compelled  in  lilte  manner." 

Then  the  Legislature  did  not  stop  at,  that ;  but,  in  1875,  they  took 
the  matter  up  again.  Now,  on  this  great  proceeding  before  this  Sen- 
ate, on  the  recommendation  of  the  G-orernor,  the  question  arises 
whether  bhese  things  amount  to  any  thing  but  mere  advice,  or  whether 
it  is  sufficient;  for  the  superintendent  to  say  :  "I  thought  best,  not  to 
do  it,"  or  whether  the  law  prescribing  the  rule  of  his  conduct  shall  be 
vindicated,  and  whether  somebody  shall  be  found  in  the  State  of  New 
York  to  fill  his  place,  who  will  not  neglect  his  duty. 

The  act  of  1875,  chapter  371,  I  will  now  refer  to.  The  act  was  in- 
tended not  only  to  regulate  them  generally,  but  to  bring  them  Ml 
squarely  under  the  discipline  of  the  department.  This  is  an  act  of 
considerable  length.  It  was  passed  in  1875,  while  Mr.  Ellis  was  in 
office,  he  having  gone  into  office  in  1873,  and  it  is  mentioned  in  his 
deposition  as  one  of  the  things  that  he  was  concerned  about,  while  it 
was  pending  in  the  Legislature. 

Section  i'i  provides  that  a  statement  shall  be  made  by  the  superin- 
tendent of  the  Bank  Department  to  the  Legislature,  once  a  year. 
Then  section  43  prQvides  for  his  examination  once  in  two  years.  Then 
it  provides  the  superintendent  shall  also  have  powee  in, like  manner 
to  examine  any  such  corporation,  whenever,  in  his  iudgmelit,  he  may 
deem  it  necessary  or  expedient.  He  has  the  same  power  of  regular 
examination,  and  of  an  extraordinary  or  special  examination,  when 
occasion  for  it  shall  arise  ;  and  then  there  is  a  power  to  administer 
oaths  J  and  the.  pro  visions  about  expenses,  and  the  term  '•  regular  ex- 
amination "  is  used.  The  results  of  the  regular  examination  during 
the  year  shall  be  embodied  in  the  annual  report. 

In  section  44  it  re-enacts  or  codifies  section  43,  that,  "  if  a  bank  has 
committed  a  violation  of  its  charter,  or  of  law,  or  is  conducting  its 
business  in  an  unsafe  or  unauthorized  manner,  he  shall  issue  an  order 
under  his  hand  and  seal  of  office,  addressed  to  the  institution  so 
ofEending,  directing  discontinuance  of  such  illegal  or  unsafe  practices, 
and  a  conformity  with  the  requirements  of  its  charter  and  of  law,  and 
with  safety  and  security  in  its  transactions,"  and  whenever  it  shall  ap- 
pear to  him  that  it  is  unsafe  and  inexpedient  for  it  to  transact  busi- 
ness, he  is  to  communicate  that  fact  to  the  Attorney-G-eueral. 

Senator  Woodin" — Will  you  refer  to  section  3  of  the  act  of  1871  and 
see  how  it  reads  ? 

Senator  Gerard — Are  those  words  '■  unsafe  or  inexpedient"  in  the 
law  of  1871  ? 

194 
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Mr.  Teact — "And  whenever  it  shall  appear  to  the  superintendent 
that  it  is  unsafe  or  inexpedient  for  any  savings  bank  or  savings  insti- 
tution to  continue  to  ti-ansact  business,  he  shall  communicate  that  fact 
to  the  Attorney-General,  whose  duty  it  shall  then  be  to  institute  such 
proceedings  against  such  savings  bank  or  savings  institution,  as  are 
now  or  may  be  hereafter  authorized  by  law  in  the  case  of  insolvent 
corporations,  and  whenever  any  savings-  bank  or  institution  for  sav- 
ings, shall  refuse  or  neglect  to  comply  with  such  order,  or  whenever  it 
shall  appear  to  the  superintendent  that  it  is  unsafe  or  inexpedient  for 
any  savings  bank  or  savings  institution  to  continue  to  transact  busi- 
ness"    *     *     *     the  language  is  the  same. 

Senator  WoODiK — "For  any  such  corporation"  is  the  language  of 
the  act  of  1875. 

Mr.  Teacy  —  "For  any  savings  bank"  the  law  of  1871  reads.  I 
will  read  the  44th  section  :  "And  whenever  any  such  corporation  shall 
refuse  or  neglect  to  make  any  such  report  as  hereinbefore  required,  or 
to  comply  with  any  such  order,  etc.,  as  the  nature  of  the  case  may  re- 
quire "■ — now  comes  in  the  additional  clause  put  on  as  a  rider  to  that : 
"  The  proceedings  instituted  by  the  Attorney-General  may  be  for  the 
removal  of  one  or  more  of  the  trustees,  for  the  transfer  of  the  corpo- 
rate powers  to  other  persons,  or  the  consolidation,  or  merger  of  the 
corporation,  etc.,  as  the  nature  of  the  case  may  require." 

Instead  of  leaving  the  process  of  decapitation  to  have  the  charter  . 
taken  away,  under  the  Eevised  Statutes  it  provides,  if  the  Attorney- 
General  gets  hold  of  it,  he  shall  take  it  to  the  court,  and  the  court 
shall  have  discretionary  power  to  prolong  its  life  by  changing  its  man- 
agement, still  looking  after  the  consummation  of  this  interest  rather 
than  the  destruction  of  it,  when  the  court  sees  some  good  can  be  done 
for  the  bank. 

The  act  creating  the  ofiBce  piovides  that,  in  case  the  superintendent 
is  absent,  his  deputy  can  exercise  all  the  functions  of  the  office  as  per- 
fectly as  if  the  superintendent  was  there,  so  it  was  intended  this  office 
should  continue  to  go  on  and  have  no  lapse  in  it,  but  there  should  be 
somebody  there  who  could  act  with  full  power. 

I  may  say  that  this  act  of  1875,  was  passed  in  obedience  to  the  Con- 
stitution of  this  State,  which  required  the  Legislature  to  do  something 
of  that  kind.  Article  8,  section  4  of  the  Constitution,  which  was 
adopted  by  the  people  in  November,  1874,  went  into  effect  from  the 
year  1875. 

"  The  Legislature  shall,  by  general  law,  conform  all  charters  of  sav- 
ings banks,  or  institutions  for  savings,  to  a  uniformity  of  powers, 
rights  and  liabilities,  and  all  charters  hereafter  granted  for  such  cor- 
porations, shall  be  made  to  conform  to  such  general  law,  and  to  such 
amendments  as  may  be  made  thereto.     And  no  aich  corporation  shall 
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have  any  capital  stock,  nor  shall  the  trustees  thereof,  or  any  of  them, 
have  any  interest  whatever,  direct  or  indirect,  in  the  profits  of  such 
corporation;  and  no  director  or  trustee  of  any  such  bank  or  institu- 
tion shall  be  interested  in  any  loan  or  use  of  any  money  or  property 
of  such  bank  or' institution  for  savings.  Tlie  Legislature  shall  have 
no  power  to  pass  any  act  granting  any  special  charter  for  banking 
purposes;  but  corportions  or  associations  may  be  formed  for  such  pur- 
poses under  general  laws." 

It  was  put  m  so  that  no  casualty  of  legislation  should  prevent  these 
things  being  taken  care  of.  There  was  one  bill  introduced  in  the  Sen- 
ate in  relation  to  savings  banks  and  another  in  the  Assembly,  and  it 
finally  got  into  good  shape.  I  have  a  few  old  charters  of  savings  banks 
which  are  indicative  of  the  desire  of  the  Legislature  all  the  way 
through,  that  the  bank  was  not  in  the  nature  of  a  moneyed  institu- 
tion borrowing  the  deposits,  and  then  paying  them  again,  but  it  was 
in  the  nature  of  a  board  of  trustees  for  these  poor  people.  They  were 
standing  there,  not  being  interested,  but  as  the  agents  of  the  poor 
people  to  take  the  small  sums  and  secure  them  and  return  them  after- 
wards with  such  interest  as  could  be  afforded.  Thus  in  the  German 
Saving's  Bank,  "The  general  business  and  object  of  the  corporation 
hereby  created,  shall  be  to  receive  on  deposit  such  sums  as  may  be  from 
time  to  time  offered  therefor  by  tradesmen,  clerks,  merchants  and 
laborers,  minors,  servants  and  others,  in  such  sums  on  such  terms  as 
are  allowed  by-this  act,  for  the  purpose  of  being  invesced  in  govern- 
ment securities,  or  in  public  stocks  created  under  and  by  virtue  of  any 
law  of  the  United  States  or  of  this  State,  or  in  any  stock  or  bonds  of 
any  city  authorized  to  be  issued  by  the  Legislature  of  this  State,  and 
also  to  loan  any  money  upon  bonds  secured  by  mortgage  of  unincum- 
bered real  estate,  situate  in  either  of  the  cities  of  ISTew  York,  Brook- 
lyn and  Williamsburgh,  worth  at  least  double  the  amount  loaned 
thereon,  or  in  such  other  manner  as  is  authorized  by  this  act,  for  the 
use,  interest  and  advantage  of  the  said  depositors  and  their  legal  rep- 
resentatives." 

That  is  the  way  it  runs  through  them  all.  Technically,  it  might 
be  said  the  savings  bank  was  a  debtor  to  the  depositor.  In  point  of 
law  it  would  be  so  helij,  but  the  nature  of  the  arrangement  was  this, 
that  some  good  fellows  in  the  neighborhood  were  willing  to  take, 
charge  of  a  savings  bank  and  to  perform  this  benevolent  office  for  the  poor 
and  they  were  to  take  the  deposits,  not  to  run  in  debt  for  them,  but 
invest  them  for  the  use,  benefit  and  advantage  of  the  poor  people. 

It  is  most  shocking,  indeed,  to  see  how  some  of  these  institutions' 
have  been  managed.  They  have  been  managed  only  to  cheat  these 
poor  people,  in  inviting  them  up  marble  steps  to  deposit  their  money 
in  a  bottomless  pit  ;  and  these  officers' very  well  knew  it,  and  the   man 
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at  the  head  of  the  Banking  Department  has  seen  this  thing  going  on, 
and  stands  here  to-day  and  claims  his  private  judgment  as  a  defease 
in  the  matter. 

It  will  be  observed  that  Mr.  Ellis  was  in  office  under  the  act  of  1871. 
It  will  be  observed,  talking  about  the  traditions  of  the  department, 
that  the  law  of  1871,  with  its  power  of  examinations  and  the  like,  had 
not  been  in  existence  two  years — less  than  two  years — when  Mr.  Ellis 
came  into  office.  Talk  about  any  traditions  coming  to  him!  There 
was  no  chance  for  any  to  arise  and  none  to  be  considered,  if  they  had 
arisen.  He  found  that  act  in  existence  when  he  came  in,  his  powers 
all  laid  before  him  in  the  new  act,  and  he  found  there  what  he 
had  to  do  and  what  he  was  put  there  for,  what  the  motiA-e  of  the 
Governor  in  giving  him  that  honorable  position,  and  what  the  confi- 
dence in  him  was  when  it  was  conferred  upon  him.  It  was  no  light 
thing  to  pnt  a  man  there. 

Now,  then,  he  finds  himself  there.  He  finds  also  a  passage  in  the 
act  of  1875  which  was  passed  in  his  own  time.  That  shows  something 
very  singular.  It  is  an  unusual  j)assage  which  is  once  in  a  while 
found  in  an  act,  and  I  ask  the  learned  Senators  to  observe  section  55 
of  the  act  of  1875,  passed  the  seventeenth  day  of  May.  I  will  read  the 
whole  section. 

"  This  act  is  hereby  declared  to  be  a  public  act,  and  shall  be  con- 
strued favorably  for  every  beneficial  purpose  therein  contained." 

Now,  an  act  of  this  kind,  imposing  punishments  and  jjenalties  upon 
-  any  citizens,  would  be  held  to  be  construed  strictly.  The  court:  would 
give  the  man  the  benefit  of  it.  That  is  the  rule  ;  but  the  Legislature 
did  not  mean  to  have  any  such  construction  put  npon  this.  They 
say,  "it  is  to  be  construed  favorably  for  every  beneficial  purpose 
therein  contained."  If  there  is  any  question  about  the  clause  here, 
that  it  looks  doubtful,  take  the  stronger  meaning,  to  preserve  the 
poor.  To  the  honor  of  the  Legislature  that  was  put  in  there,  and 
you  will  not  find  one  statute  in  five  years  with  a  clause  of  that  kind  in 
it.  Tiie  Legislature  inserted  this  provision  that  the  sacred  fund  of  the 
poor  placed  in  savings  banks,  under  the  watchful  eye  of  the  superin- 
tendent, shall  be  entitled  to  a  favorable  construction.  I  think  that 
carries  out  what  I  found  in  the  message  of  the  governor,  which  I  beg 
to  read. 

"Savings  banks,  being  intended  to  induce  saving  habits  among 
those  of  small  means,  by  enabling  them  to  obtain  interest  upon  the 
sums  which  they  can  from  tirhe  to  time  lay  aside  from  their  daily 
earnings,  it  is  the  duty  of  the  Legislature  to  provide  in  their  charter 
every  possible  safeguard  for  the  protection  of  the  depositors.  The 
object  kept  in  view  should  be  security,  more  than  high  interest." 

Mr.  President,  the  mismanagement  has  moved  the  tears  of  a  grea 
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many  people,  who  have  lost  their  all  in  a  savings  bank.  In  many  a 
house  the  poor  woman  lamenting,  "  the  savings  of  years  went  in  an 
hour  in  that  miserable  Third  Avenue  Savings  Bank."  The  misery 
that  has  been  wrought  in  this  State,  in  thousands  of  families,  has  been 
great,  and  somebody  ought  to  answer  for  it ;  and  it  ought  to  be  ascer- 
tained here,  in  this  tribunal,  whether  that  department  is  in  the  hands 
of  a  safe  man,  though  he  has  committed  no  crime. 

The  simple  question  is,  has  this  office  been  well  administered  ? 
You  have  from  4,000,000  of  people  to  select  a  man  to  fill  that  office. 
The  incumbent  has  held  this  office  for  four  and  a  half  years,  one  and 
a  half  years  holding  over,  and  it  reminds  me  of  one  of  General  Jack- 
son's wise  sayings.  Hewas  thrustin"g  out  postmasters,  and  collectors 
all  over  the  country,  and  some  one  was  appealing  to  him  about  it.  He 
replied  :  "  What  would  you  say  about  the  millions  that  never  had  an 
office  ?  Are  not  these  men  as  well  off  as  tliey  ?  "  This  is  a  thing  Mr. 
Ellis  has  courted  by  insisting  upon  holding  the  office,  and  putting  the 
State  of  New  York  to  showing  all  the  reasons  why  she  does  not  desire 
him  longer  to  hold  it. 

Mr.  Ellis  came  into  office  on  the  19th  of  February,  1873.  This  act 
of  1871  was  then  less  than  two  years  in  force.  There  were  no  tradi- 
tions ;  nothing  that  could  affect  his  position;  nothing  of  the  kind 
appeared  that  shackled  him  in  any  way.  Now,  the  examinations  had 
begun  in  1871,  under  a  former  administration,  and  ended  in  1873.  I 
will  ask  the  Senate  to  be  good  enough  to  take  a  note  of  that.  That  fact 
appears  in  Assembly  docunient  of  1874,  No.  141,  page  294,  January 
report  of  1874. 

Mt.  Chapmak — That  is  in  the  bank  report,  I  suppose. 

Mr.  Tract — It  was  handed  in  in  January  or  February,  1874,  or 
January,  1874.  There  were  a  series  of  examinations  commenced  in 
1871,  and  completed  in  1873,  covering  a  period  of  two  years,  and  part 
of  them  done  under  Mr.  Ellis,  and  a  part  of  them  under  his  prede- 
cessor, and  the  first  round  of  examinations  was  completed  in  Novem- 
ber,- 1873,  as  appears  in  that  general  history  of  the  State.  Of  course 
in  1873,  it  will  be  found  that  a  number  of  the  institutions  which  are 
in  question  here,  were  examined  under  Mr.  Ellis'  directions.  Among 
the  earliest,  was  a  regular  examination  of  the  Third  Avenue  Savmgs 
Bank.  Mr.  President,  at  this  point  I  will  ask  that  the  Senate  do  now 
adjourn. 

Senator  St.  John — Mr.  President,  I  wish  to  ask  whether  it  was  the 
examination  of  Eeid  in  1873,  or  whether  it  was  in  the  annual  report. 

Mr.  Tracy — Mr.  President,  the  paper  to  which  I  referred,  was  a 
report  showing  the  first  round  of  examinations  of  savings  banks  under 
the  act  of  1871,  begun  in  1871,  and  ended  in  1873.     They  were  men- 
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tioned  in  the  superiatendent's  report  of  1874.    I  have  not  spoken  of 
which  one  it  was. 

Senator  Bradley— Mr.  President,  it  must  have  been  in  the  report 
of  1874. 

Mr.  Tkaot— Yes,  sir  ;  that  shows  there  was  a  round  of  examina- 
tions of  these  banks,  running  through  a  period  of  two  years.  A  part 
of  them  were  performed  by  Mr.  Ellis,  and  part  under  a  former  admin- 
istration. 

Senator  Schoonmakee — Will  the  counsel  please  state  what  the 
point  is,  to  which  our  attention  is  called  by  this  reference. 

Mr.  Tkacy — Mr.  President,  I  mentioned  the  historical  fact  that 
the  first  course  of  examinations  of  two  years,  ran  through  1871  to 
1873,  a  period  of  two  years,  and  ended  during  Mr.  Ellis'  time.  It  is 
not  an  important  fact,  but  I  mention  it  as  a  part  of  the  case. 

Mr.  McGdike — Mr.  President,  the  respondent  will  read  the  whole 
report  to  the  Senate  on  his  presentation  of  the  case. 

The  Senate  hereupon  adjourned  to  August  14,  1877,  at  ten  A.  m. 


Saratoga  Springs,  August  14,  1877 — 10  a.  m. 

The  Senate  met,  pursuant  to  adjournment. 

Mr.  Tkacy,  resuming  his  argument,  said  :  Mr.  President,  in  think- 
ing to  make  sonic  convenient  preparation  to  facilitate  the  work  of  the 
Senate  in  dealing  with  this  mass  of  evidence,  we  endeavored  to  pre- 
pare a  proper  brief  and  print  it ;  and  it  will  be  recognized  immedi- 
ately that,  as  we  had  not  the  testinwny  printed  we  had  to  do  it  under 
most  unfavorable  circumstances,  and  with  many  errors  whicli  we  had 
to  correct,  and  finally  reduce  the  idea  of  a  brief  down  to  what  may 
be  called  a  chronological  index  taking  up  each  institution  by  itself,  and 
stating  where  certain  things  were  to  be  found  in  these  two  books. 
For  convenience's  sake,  we  call  the  first  book  "  Committee  Testimony  " 
as  talven  by  the  committee,  and  the  testimony  taken  here  as  "  Senate 
Testimony  "  and  refer  to  them  both  by  their  pages.  It  is  a  brief  which 
may  serve  a  convenience  as  a  practical  mode  of  finding  things  without 
expressing  at  large  the  views  and  arguments  which  we  desire  to  pre- 
sent orally. 

The  particular  bank  which  was  first  looked  into  here,  though  last 
before  tlie  committee,  was  the  Third  Avenue  Savings  Bank.  I  may 
say,  at  the  outset,  that  when  this  subject  was  before  the  committee,  at 
first  the  committee  did  not  take  so  full  a  view,  as  it  did  subsequently, 
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of  the  range  of  inquiry  which  was  open  to  them,  and  many  of  the 
questions  put  by  Mr.  McKeon  and  by  Mr.  Mack,  I  think,  relating  to  ' 
transactions  before  the  commencement  of  the  year  1875^  and  to  facts 
of  earlier  date  than  that,  the  committee  thought  were  not  proper,  and 
did  not  allow  to  be  answered.  At  a  later  stalge  of  the  inquiry,  and 
I  mention  it  now  because  it  was  on  the  Third  Avenue  Bank  case  the 
committee  saw  occasion  to  change  their  ruling  in  some  respects,  and 
allow  'a  broader  or  more  open  field  of  inquiry,  and  so  in  that  case  to  a 
considerable  extent  the  thing  was  looked  into  clear  back  to  an  earlier 
date,  covering  the  whole  period,  of  the  administration  of  Mr.  Ellis. 
When  we  arrived  here,  being  called  upon  to  take  up  all  the  charges, 
we  found  our  duties,  gentlemen,  allow  me  to  say,  not  at  all  light,  not 
at  all  simple,  but  very  heavy,  requliing  an  enormous  amount  of  atten- 
tion. 

It  appeared  by  the  examination  before  the  committee  on  the  Third 
Avenue  Bank,  that  the  place  to  go  for  all  knowledge  on  this  subject 
was  to  the  Banking  Department,  and  there  we  went  and  from  thence 
we  have  drawn  the  testimony  here,  nearly  every  particle,  out  of  the 
department  itself  and  out  of'  the  acts  and  testimony  of  its  chosen 
examiners,  Keid  and  Aldrich.  We  had  nowhere  else  to  go  except  to 
the  receivers,  who  had  come  into  the  possession  of  these  banks,  one 
after  the  other,  and  who  were  a  very  worthy,  and,  as  you  have  seen 
before  you,  a  very  sensible  body  of  men.  In  short,  it  became  our 
duty  not  to  surprise  anybody,  but  to  go  into  Mr.  Ellis'  office,  and  take 
down  and  bring  forward  here  from  that  source  the  knowledge  which 
should  be  laid  before  theiSenate,  to  enable  them  to  pass  upon  the 
question  of  whether  his  office  had  been  properly  administered,  and 
whether  he  was  the  right  man  to  be  continued  to  take  charge  of  the 
shielding  of  depositors  in  savings  banks.  I  will  commence  immedi- 
ately upon  asking  your  attention  to  the  first  item  which  is  mentioned 
on  this  summary  as  a  report  by  Eeid,  Aldrich  and  Vrooman,  examiners, 
April  14,  1873. 


155^i 


a 


w 

^ 

w 

'TS 

o 

« 

^ 

'S 

•^ 

> 

'>^ 

'^ 

^ 

M~ 

&; 

!?; 

< 

R 

eq 

■^r- 

rt 

'^'~ 

!25 

<U 

> 

"^ 

fe; 

3 

^ 

t3 

S?5 

s 

Cb 

<1 

5^. 

c 

^ 

M 

CO 

M 

£^ 

w 

00 

T—t 

H 

IS 


o 

o 


o 
o 


CD 


o 
o 

ta 

CO 
CO 

CO 


o  o 
o  oo 

o  o 
o  00 
CO  o> 

00  I— I 


•  o  o  o  o  o  o  o 

o  o 

o 

o 

o  o  o 

•  o  o  o  o  o  o  o 

o  o 

o 

o 

o  o  o 

•  o  o  o  o  >o  o  c 

o  o 

o 

o 

o  o  o 

•  o  o  o  •*  e-  >Q  o 

o  o 

o 

o 

o  o  o 

•  O  O  O  O  iQ  CO  ^ 

o  o 

oo 

o 

lO  o  o  • 

•\ 

•  iO  O  lO  t-  i-H  o  ^ 

00  lO 

Oi 

^ 

oo  o  o 

.  f^  O  -*  lO           -*  i-H 

CO  CO 

a: 

CO 

c<  00  <^< 

•  —1  IH 

1— ( 

T-f 

•  «© 

«©■ 

a 


■  O  O  O  -^  lO  lO  «>- 

■  O  O  C5  00  ■<:J<  OS  C3 


.  o  o  o  o  o  o  o 

'  o  o  o  o  o  o  o 

'  o  o  o  o  o  o  o 

•  o  o  o  o  o  o  o 

■  o  o  o  »o  >iO  o  o 

■  lO  O  o"  30  CO  CO  o 

•  t-  O  lO  CO         rt<  N 


J>c-ooj>oococos>- 


□0 

be  JO 

1^ 


o 


ace 

CO    c^ 
r^     CO 

a  ^ 
o   ^ 

MM 


03 

^  S  2 

o  ^ 

ce  3Q   ^ 
!=    M    2 

§  2^ 


n 
o 
c- 

? 

o 
o 

a 


"5"  73  o 


M  O 


o  ■ 

;_^"  CO  o 


O  ^  " 


O   m   p 

-2  §    . 

.2  0   § 


03    >i>-. 

O    CL*    CO 

B    oj    g 
p  ^   to 

jS«"    O 
0^    m    o 


O    " 

o 

C3    +3 

bCj- 

-u     O 


o 

o 


w 


So 


.r  -,  'fi 


-_    a;    11  Cej 
o  p  a^      O 


>^Pt    i^i-qS 


s&  S  s 


to 


bo 


'o 

"— s 

o  "^ 

CO   +3 

o  " 

ma 


CR 

-^ 

a 


trn 


1553 


t^  CO  O  CT:  O 
Oi  CO  C*7  lO  CO 

CO  ff^  ^  ^C  00 
i"^  to  CQ  ^'  CO 

■^  '^  r-<  CO  .'7'i 


Ol  00  o  o  c« 
-*  s>  o  o  o 

CO 

r-t 

o 

00  1— I  O  O  CO 
«D  00  O  lO  £- 

00  rt  o  to  t- 

CO 

-*  ^*  o 
<N   o 

CO 

CO 

T-H  o  o  o  o 
m  o  o  CO  o 

J>  I??  CO  05  o 

CO  CO  -j<  h-  o 
CO  Oi  00  J>  o 


iH    W  T-H 


a 


_s  2  r-  3 
c3  -  ce 


Cm 
o 


a  a  c  d- 


1—4 


H- 

t-H 
l-l. 


,„  .^  .„  .„  li  -^ 
CQ  CO  DQ  aa  ho  d 
O    O    O    O  ^Q 


d  .  - 


"^    r^    Ti 


^         CU        Ci        (^        ^         ^  -        Q 

—  'T3  T)  ns  -3  g  8'  2i  •-" 
fl  d  d  d  a 
o  o  o  o  o 

^^_d  ja-d 

CQ     CQ     CQ     tH      a3 


.  ccj 


O     CQ 

d  f 


d  S  8 


03 


195 


tt/cS'^ 
rcS^d     g     g 

-  05    Sh    g    <P    3 


o 

d 

.£ 
'3 

en 


1554 


o 
o 

,'    •* 


o 
o 

o 

o 
>o 

CO 

03 


o 

o 


o  o  o  o  o 
o  o  o  o  o 

t-  o  o  o  o 
00  lo  o  o  00 

^  rj  O  lO  -# 


.  o  o  o  o  o  o 

•  o  o  o  o  o  o 

•  o  o  o  o  o  o 

•  1— I  O  O  50  O  CO 

•  O  ■*  O  CD  O  Tt( 


CO  c«  00  m  >o 


>  CO  1— i  t-  Oi  I— I  ?>• 


o  o  o  o  o 

o  o  o  o  o 

o  o  o  o  o 
o  o  o  o  o 

O  CO  CO  ■*  lO 


00  i> 


100  00 
000  00 

000  00 

000  00 
500  00 

o  o  o  o  o     • 

o  o  o  o  o     • 

o  o  o  o  o     • 
o  o  o  o  o     ■ 
o  o  o  o  o     • 

■>*<  lo  o  o  00 

:0  t'  O  O  CO 

«  rH  i-l 

«» 

CO  O  O  00  o     • 

^  CTJ  O  CO  C^       • 
i-H  rH 

Izi 

■< 


« 

G 


CO      "^ 


OS 

<D  U 


i>  J>  00  J>  00 


CD 

H 


s 

O 
O 
"A 


t-  !>  i>  t-  J> 

o 


.  a 
.  o 


CD 
^'^ 

O    ^ 

MM 


1^    OQ    a> 

o  P  fl 
^  o  o 


•  c3 

.  a 

:  >i 

.  fe 

•  03 

•  O 


|.s  a 

m   bJD  cS 


a    _ 

O  T3p3 

-Q  a 

4^^  53  a  a 

"S         '^   i:i   ^   & 

^iE^lg-Sa 
!>  1-^  P  cS  ctJ  o  W 


o 

ft 


m   (X> 


cu 


tu 


S 


fl 

ft 


c8  . 

S  O!     'rH 

^  <a  IS 

-2  !5-fl 


01 

a 

o 
o 

a 


1555 
The  original  report  is  read  in  evidence,  and  is  as  follows  : 

Bank  Department,  ) 

Albany,  April  3,  1873.  i 

Pursuant  to  the  authority  conferred,  and  the  duty  imposi-d  upon 
the  Superintendent  of  the  Banking  Department,  by  chapter  693,  Laws 
of  1871,  I  do  hereby  appoint  George  W.  Reid,  Isaac  H.  Vrooman  and 
W.  F.  Aldrich  to  examine  into  the  condition,  working  and  affairs  gen- 
eraljy  of  the  Third  Avenue  Savings  Bank,  New  York,  und  rcpnri 
therein  to  me  in  detail  as  soon  as  practicable. 

Given  under  my  hand  and  official  seal;  at  Albany,  iiie  dav  itml  your 
first  above  written. 

D.  C.  ELLIS. 

Superintendent . 


Hon.  D.  C.  Ellis,  Superintendent  Bank  Depa rime nl  : 

Sir. — The  undersigned,  appointed  to  examine  the  condition,  work- 
ing, etc.,  of  the  Third  .\ venue  Savings  Bank  of  New  York,  report  : 

That  difficulties  having  existed  for  some  time  among  the  trustees  of 
this  bank,  and  statements  as  to  its  solvency  having  been  repeatedly 
published  in  a  daily  paper,  a  run  commenced  upon  the  institution 
early  in  January,  1873,  which  did  not  cease  until,  after  forty-five 
days,  $4,500,000  had  been  drawn  out.  The  courage  and  perseverance 
with  which  the  trustees  stood  up  under  this  pressure  and  met  all  de- 
mands, and  the  refusal  of  the  Supreme  Court  to  appoint  a  receiver, 
appears  to  have  convinced  the  remaining  depositors  that  their  funds 
were  safe,  and  since  that  time  the  deposits  have  been  steadily  in- 
creasing. 

A  large  number  of  the  old  board  of  trustees  having  resigned,  the 
vacancies  were  filled  by  gentlemen  of  wealth  and  character,  who  ap- 
pear determined  to  sustain  the  institution,  and  there  is  every  reason 
to  hope  that  it  will  be  successful.  Their  personal  obligation  for  the 
deficiency  of  last  year  is  already  on  file  with  the  department,  and  they 
have  also  agreed  to  pay  to  the  bank  a  sufficient  amount  to  cover  in- 
terest on  the  unproductive  real  estate  at  Tarrytown,  and  no  doubt 
will  make  good  the  small  deficiency  that  now  appears  in  the  assets. 
The  estimate  of  receipts  over  expenditures  for  this  year  is  $3,747. 

Your  examiners  have  reason  to  believe,  from  dilligent  inquiry  and 
personal  examination,  that  that  portion  of  the  real  estate  at  Tarry- 
town  is  worth  fully  as  much  as  the  officers  have  estimated  it  in  the 
assets. 
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The  item  of  $4,181.78  in  the  assets  is  balance  of  expenses  in  the 
transfer  of  mortgages  to  other  parties  at  the,  request  of  the  mortga- 
gors, and  will  no  doubt  all  be  collected. 

Eespectfully  submitted. 

GEO.  W.  EEID. 
W.  F.  ALDRICH. 
J.  H.  VEOOMAN. 

Since  our  examination,  the  troubles  in  Lousiana  have  rendered 
their  State  bonds  unsalable,  and,  if  continued,  may  cause  a  heavy  loss 
to  the  bank. 

GEO.  W.  EEID. 

May,  17,  1873. 

I  should  state  here  for  the  information  of  the  Senate,  at  this  stage, 
that  this  bank  was  not  a  new  one,  but  was  incorporated  in  1854,  chap- 
ter 390,  by  the  name  of  "  The  Bloomiugdale  Savings  Bank,"  and  it 
had  the  clause  in  it  which  I  quoted  yesterday  in  section  6,  as  to  the 
use  of  the  money  brought  into  the  bank  by  depositors,  that  it  is  to  be 
"invested  for  the  use,  interest  and  advantage  of  the  said  depositors 
and  their  legal  representatives."  The  name  of  the  bank  was  changed 
to  the  "  Third  Avenue  Savings  Bank"  in  1859,  by  chapter  17,  merely 
changing  its  name.  I  should  observe  that,  in  these  cases,  the  design 
seemed  to  have  been,  for  the  most  part,  to  give  a  name  descriptive  of 
the  localities  and  some  of  the  changes  of  uame  have  been  merely  for 
that  purpose.  Now  then,  we  have  this  report,  I  will  ask  you  to  look 
on  page  354,  and  hear  what  these  three  examiners  found  in  this  Third 
Avenue  Savings  Bank.  There  is  a  line  of  bonds  and  mortgages  of 
$264,100  out  of  *1,466,000  of  assets,  a  very  small  line  of  niortgages. 
Then  there  is  a  line  of  bonds  consisting  of  State  bonds  iind  a  few 
others  amounting  to  1499,365.  Then  comes  the  real  estate  held  by 
the  bank,  not~by  mortgage  but  by  deed  amounting  to  $585,300  a 
very  bad  looking  item  to  start  with.  Then,  furniture  and  fixtures 
$14,980.88  1  would  like  to  know  whether  any  banker— there  may 
be  such  in  this  Senate — is  not  accustomed,  in  his  bank,  to  have  the 
furniture  and  fixtures  charged  over  to  profit  and  loss  and  expense 
account.  The  old  stuff  won't  sell,  if  it  is  to  be  converted  into  money, 
for  a  quarter  of  the  price  usually  paid.  Then  come  the  items  of 
money  on  hand,  not  an  unusual  balance,  124,868.49.  Then  there 
was  due  on  mortgage  expenses  $4,000  and  odd,  and  then  guaranty 
fund  (individual  bond  of  trustees),  was  $100,000,  rents  due,  $650, 
accurred  interest,  $32,766.02,  thus  making  up  the  whole  total. 
The  liabilities  were  scrutinized  by  these  gentlemen,   and  after  taking 
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all  the  liabilities  together,  and  taking  all  these  assets,  as  they  were 
figured  up  here,  they  found  there  was  a  deficiency  of  assets  of 
$5,735.01.  These  tables  are  accompanied  by  a  sort  of  response  to  the 
writ  appointing  them,  a  sort  of  letter,  generally  attached  to  it,  and 
there  is  one  in  this  case.  At  that  time,  the  Senate  will  perceive,  this 
bank  had  a  small  deficiency  on  so  large  a  capital,  and  the  deficiency 
was  what  remained,  after  including  $100,000  of  those  unreliable 
trustee  bonds,  and  assuming  those  stocks,  the  Louisianas,  which  I  find 
were  down  at  $100,000,  as' good  at  par;  and  at  the  same  time  the  want 
of  prosperity  in  the  bank  was  more  apparent  from  the  circumstance 
that  the  excess  of  receipts  over  expenditures  for  the  year  was  only 
about  $3,000,  which  would  never  pay  a  dividend.  It  would  take 
$40,000  to  $50,000  to  pay  a  dividend  ;  $3,000  would  make  no  dividend 
at  all,  so  that  if  they  went  along,  they  must  suspend  paying  dividends. 
At  that  stage,  this  report  comes  to  this  superintendent  as  a  notice  to 
put  him  on  his  guard.  He  is  informed  that  at  an  earlier  day  an 
application  has  been  made  to  the  Supreme  Court  to  appoint  a  receiver 
and  wind  it  up.  He  has  produced  here  in  evidence  a  copy  of  the 
Sun  newspaper,  of  Ihe  date  of  January  18,  1871.  Recollect,  the 
date  when  that  proceeding  was  instituted  before  Judge  Barrett. 

Mr.  McGuiRE  —  It  was  in  187;?. 

Mr.  Tbaoy  —  Take  it  as  it  is.  At  all  events,  that  was  a  proceeding 
that  gave  him  notice  that  the  depositors,  or  some  of  the  friends  of  the 
depositors,  were  alarmed  about  the  bank,  and  had  proceeded  before 
the  court,  and  that  report  in  the  newspapers,  you  who  are  gentlemen 
of  the  bar,  will  be  curious  to  look  into,  and  see  on  what  ground  that 
motion '  failed.  It  was  not  a  trial.  It  was  a  simple  motion  for  a 
receiver,  founded  on  affidavit,  I  pi-csume.  It  is  denied  by  Judge  Bar- 
rett on  two  grounds ;  the  one  ground  is  that  the  plaintiff  had  no 
standing  there,  if  he  had  not  called  for  his  money.  That  was  enough. 
But  Judge  Barrett  went  further,  and  said  on  the  papers,  as  they  stood 
before  him,  he  could  not  hold  the  bank  was  insolvent.  Tiiat  motion 
was  denied  just  there  ;  but,  gentlemen,  all  understand  perfectly  well 
that  a  motion  for  injunction,  whether  granted  or  refused,  does  not 
work  a  final  determination  of  the  rights  of  the  case.  It  merely  shows 
what  may  be  said  on  the  one  side  or  the  other.  If  these  gentlemen 
had  made  a  report,  as  they  had  on  the  1st  of  January,  1873,  and  veri- 
fied it,  making  some  kind  of  a  surplus  and  a  good  showing,  when 
they  were  all  before  Judge  Barrett  on  this  order,  they  would  there 
swear  to  some  of  the  things  again ;  and,  as  it  does  not  appear  what 
they  relied  upon,  they  may  have  depended  uf  on  their  mere  report  of 
the  first  day  of  January  previous,  showing  their  condition.  The 
motion  died  there,  arid  what  became  of  the  case  we  do  not  know.  It 
was  not  a  proceeding  coming  from   the  bank  department,  nor  the 
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Attorney-General.  The  department  was  not  in  it ;  the  superintend- 
ent was  not  there  ;  it  was  before  Mr.  Ellis'  time,  but  it  came  in  as  a 
past  of  the  things  to  show  that  this  bank,  which  had  once  been 
depleted  by  $4,500,000  on  a  run  of  forty-five  days,  had  left  a  small 
line  of  bonds  and  mortgages,  an  enormous  line  of  bonds  and  a  great 
quantity  of  trustees'  obligations,  such  as  they  were,  had  been  suspected 
and  impeached  in  an  irregular  manner  before  Judge  Barrett. 

Before  the  committee  Mr.  Ellis  produced  Mr.  John  A.  Stewart  as  a 
witness,  and  I  beg  now  to  call  attention  to  a  passage  in  his  testimony 
contained  in  the  committee's  testimony,  page  438.  He  was  interro- 
gated by  Senator  St.  John  in  reference  to  this  identical  report  :  "  By 
Senator  St.  John  :  Q.  You  have  a  general  knowledge  ?  A.  I  have  a 
general  knowledge  ;  it  is  impossible,  looking  at  a  report  retrospectively, 
to  say  what  a  man  would  have  done  under  the  circumstances ;  but 
with- the  light  which  I  now  have,  with  this  report  in  my  hand,  I  should 
say  that  it  would  be  the  duty  of  the  superintendent  to  close  it  up  ;  I 
see  assets  here  that  I  think  comparatively  worthless." 

Here  is  an  acknowledged  great  man  in  these  things,  Mr.  Stewart, 
brought  forward  here  to  be  examined  as  a  witness  with  a  view  to 
certain  other  points,  and  he  says,  "with  the  light  which  I  now  have, 
with  this  report  in  my  hand"  (which  Mr.  Ellis  had  in  his  hand  when 
he  came  to  him),  "I  should  say  that  it  would  be  the  duty  of  the  super- 
intendent to  close  it  up  ;  I  see  assets  here  that  I  think  comparatively 
worthless." 

It  will  be  seen  on  page  437  that  he  had  had  this  report  in  his  hand, 
and  had  been  examining  it,  looking  at  the  securities.  '■  I  show  you 
the  report  of  the  examiners  of  April  14,  1873,  and  the  report  of  the 
examiners  of  March  33,  1875,"  so  that  his  attention  was  called  to  it 
fully.  Senators  will  be  good  enough  to  take  up  the  other  book  at 
page  17  and  look  at  the  next  item. 
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Report  of  the  Third  A  venue  Savings  Bank,  an  incorporated  institu- 
tion for  savings,  of  its  condition  on  the  1st  day  of  July,  1873, 
made  to  the  Superintendent  of  the  Banking  Department,  as 
required  by  chapter  136  of  the  Laws  of  1857  : 

Kesoueces. 

1.  Bonds  and  mortgages,  as  per  Schedule   A,  hereto 

annexed $274,100  00 

2.  Stock   investments,  as  per    Schedule  B,   hereto 

annexed,  cost 397,361  87 

3.  Eeal  estate,  banking  buildings,  covering  two  lots. 

Third  avenue  and  twenty-sixth  street,  cost 166,651  96 

4.  Eeal  estate,  nine  (9)  houses  and   lots,   Now  York 

city,  cost  and  market  value,  interest  paying. . . .         275,000  00 

5.  Real   estate,  at   Tarrytown,    Westchester   county, 

in.  Y.,  cost  seven  per  cent,  interest  guaranteed.  138,000  00 

6.  Individual  bonds  bearing  seven  per  cent  interest..  100,000  00 

7.  Furniture  and  fixtures 15,033  63 

8.  Cash  on  deposit  in  banks  or  trust  companies,  as  per 

Schedule  F,  hereto  annexed 36,997  82 

9.  Cash  on  hand  not  deposited  in  bank 21 ,  042  91 

10.  Amount  of  assets  not  included  under  either  of  the 

above  heads,  the  particular  items  of  which  are  set 

forth  in  Schedule  G,  hereto  annexed 88,441  78 


$1,512,629  96 


Liabilities. 
1.  Amount  due  depositoi'S  : 

Principal $1,465,041  97 

Interest    credited  for    the    1st 

of  July,  1873 40,376  61 

$1,505,418  58 

3.  Excess  of  assets  over  liabilities 7,211  38 


.$1,512,639  96 
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STATE   OF  NEW  YOEK,    )         . 
County  of  New  Yokk.       f 

Thompson  W.  Decker,  president,  and  David  Morgan,  secretary,  of 
tlie  Tliird  Avenue  Savings  Bank,  an  incorporated  institution  for 
savings,  located  and  doing  business  at  Third  avenue,  corner  Twenty- 
sixth  street,  in  the  city  of  New  York,  being  duly  and  severally  sworn, 
each  for  himself,  saith  that  the  foregoing  report  and  the  schedules 
accompanying  the  same  are,  in  all  respects,  a  true  statement  of  the 
condition  of  the  said  institution  before  the  transaction  of  any  business 
on  the  morning  of  the  first  day  of  July,  one  thousand  eight  hundred 
and  seventy-three,  in  respect  to  each  and  every  of  the  items  and 
particulars  above  specified,  according  to  the  best  of  his  knowledge  and 
belief. 

T.  W.  DECKER, 

President. 
DAVID  MORGAN, 

Secretary. 
Severally  subscribed  and  sworn  by   both 
deponents  the  33d  day  of  July,   1873, 
before  me. 

Henry  C.  Weeks, 
Notary  Public  (50),  New  York  County. 

At  the  top  of  the  sixteenth  page  you  will  see  they  make  a  surplus 
of  $7,300  and  odd  dollars.  The  practice  of  the  witness  was  methodi- 
cal in  this  respect,  that  there  was  a  head  clerk,  and  a  chief  clerk,  and 
it  was  his  or  some  other  clerk's  particular  duty  and  his  vocation  to, 
among  other  things,  scrutinize  the  reports  as  they  were  brought  in, 
examine  them  and  present  his  notes  and  suggestions  about  them  to 
the  superintendent,  and  that  was  done  in  _this  case  by  Mr.  Smith, 
whom  you  have  seen  here,  a  very  astute  accountant,  and  doing  things 
with  great  care. 

At  pages  103  and  108  are  Mr.  Smith's  words.  There  are  the  tabu- 
lations in  full,  worked  out,  each  of  these  articles  at  its  current  price 
and  its  value  taking  any  one  of  them,  the  real  estate  or  some  of  the 
things  at  the  rate  the  examiners  had  put  them,  the  previous  examiners, 
and  the  others  taken  at  the  niarket  rate  ;  you  will  see  at  page  104,  the 
following  : 

Note. — That  in  pencil  mark  was  as  follows  :  "  The  item  $608,033.63 
exceeds  the  value  of  the  same  property,  as  stated  January  1,  1873, 
$32,753.75.     Add  difference   between   surplus,  January  1,   1873,  and 
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July  1,  1873,  as  shown  by  repprbs  of  the  bank,  $8,448.37,  and  there 
appears  to  have  been  a  real  loss  during  the  six  months  ended  July  1, 
1873,  of  $41,201.13.  To  this  sum  add  depi'eciation  of  stocks,  Septem- 
ber, 1873,  $70,350,  and  the  total  loss  appears  to  be  $111,451.13."        ' 

By  this  correction  there  was  a  loss  and  deficit,  and  he  goes  on  to 
^eview  the  statement,  and  put  it  on  another  basis,  which  was  as 
follows  : 

I 
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That  makes  a  deficiency  of  $70,791.37,  so  that  in  either  way,  by 
going  back  to  the  price  not  fixed  by  the  bank  for  any  of  these  pur- 
poses, but  taking  the  market  price  of  stocks  either  taking  the  ap- 
praisal put  upon  them  in  April,  or  the  year  before,  there  was  a  defic- 
iency and  not  a  surplus.  I  will  read  from  page  109  of  his  testimony 
as  follows  : 

"  Q.  The  document  which  you  have  now  read,  containing  three  pages 
was  prepared  by  you  ?    A.  Yes,  sir. 

Q.  The  first  page  of  it  in  ink  that  you  read,  exhibits  the  securities 
of  the  bank  on  the  first  of  July  as  made  by  itself?    A.  Yes,  sir. 

Q.  And  the  second  page  is  a  re-examination  of  that  year,  changing  cer- 
tain values  according  to  the  stock  valuation  for  the  time  ?    A.  Yes,  sir. 

Q.  How  was  the  third  one  ?  A.  The  third  one  was  the  same ;  I  be- 
lieve you  will  find  the  only  change  in  that  is  in  the  real  estate. 

Q.  On  what  basis  did  you  change  the  real  estate  between  the  two  ? 
A.  One  shows  that  it  was  from  the  examiner's  report  of  1873,  in 
April,  I  believe — and  the  other  was  Mr.  Keyes'  examination  in  1871. 

Q.  That  makes  the  difference  between  the  two  ;  the  second  and 
third  report  ?    A.  Yes,  sir. 

Q.  By  each  of  them  you  made  out  the  deficiency  $226,000  and 
$70,000  and  odd  on  the  other?  A.  Yes,  sir;  I  would  like  to  state, 
though,  there  may  have  been  some  changes  in  those  assets  in  those 
times  that  I  would  not  have  found  here  ;  I  had  simply  to  take  the  re- 
port of  July,  and  assume  they  had  the  same  real  estate  shown  pre- 
viously ;  that  will  be  found  on  pages  473  and  474. 

Q.  You  presented  this  paper  to  him,  and  talked  it  over  with  him  ? 
A.  Yes,  sir. 

Q.  Was  there  any  thing  said  about  closing  the  bank  at  that  time  ? 
A.  No  ;  I  don't  recollect  that  there  was  any  thing  said  at  that  time. 

Q.  Any  thing  said  about  its  being  insolvent  ?  A.  I  don't  think 
that  is  necessary,  so  I  don't  think  any  thing  was  said  about  it. 

A.  After  this  interview  was  any  thing  done  about  that  bank  in  the 
department  ?     A.  I  believe  there  was  nothing  done. 

Q.  Was  there  any  special  examination  ordered  after  that  ?  A.  Not 
that  I  ever  heard  of. 

Q.  When  next  was  it  examined  ?  A.  ,1  think  the  next  examination 
occurred  in  1875. 

Q.  That  was  the  regular  examination,  once  in  two  years?  A.  Yes,  sir 

Q.  The  regular  examination  was  the  next  one  ?     A.     Yes,  sir. 

Q.  Nothing  was  done  that  winter  ?  A.  I  believe  not ;  the  records 
will  show." 

Now,  at  this  stage,  you  have  Mr.  Ellis  coming  into  oflBce  and  find- 
ing a  bank  that  had  already  been  complained  of,  been  very  much  be- 
hind, having  $4,500,000  of  deposits  drawn  out,  finding  it  with  a  little 
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balance,  claiming  a  surplus  of  $7,000  shortly  after  having  it  examined 
by  these  three  examiners,  and  found  it  to  be  in  a  very  bad  condition. 
Indeed,  shortly  afterwards,  the  report  of  July  first  coming  in,  in 
which  they  still  claimed  the  surplus,  which  should  have  excited  his 
suspicions  under  the  circumstances,  and  he  puts  it  through  the  pro- 
cess of  having  it  scrutinized ;  yet  the  whole  work  was  before  him 
showing  it  was  unsound  j  and  he  did  not  use  any  of  these  beneficial 
powers  conferred  upon  him  by  the  Legislature  to  require  a  thorough 
examination.  He  did  not  do  any  thing.  He  did  not  issue  his  order 
under  his  hand  and  seal,  but  let  it  go  on.  We  will  follow  it  down  to 
the  next  stage.  There  is  no  question  about  the  fact  that  Mr.  Ellis  had 
these  tabulations ;  for  it  seems  that  when  Mr.  McDonald  was  exam- 
ined before  the  committee,  he  said  that  all  the  tabulations  for  the 
whole  period  were  handed  to  him  for  examination  by  Mr.  Ellis.  He 
was  an  expert  called  in  to  examine  some  things. 

The  next  period  follows,  the  bank  going  on  undisturbed,  the  watch- 
man being  asleep,  and  the  poor  depositors  supposing  that  the  State  of 
New  York  was  taking  care  of  them  by  a  competent,  proper  and  vigi- 
lant man,  placing  their  savings  there ;  and  the  first  of  January  comes 
around  and  another  report  shows  a  surplus  of  assets.  These  banks 
always  have  a  surplus  when  they  report  themselves.  I  refer  to  the 
Senate  testimony,  page  17,  now. 

Report  of  the  Third  Avenue  Savings  Bank,  an  incorporated  institution 
for  savings,  of  its  condition  on  the  1st  day  of  January,  1874,  made 
to  the  Superintendent  of  the  Banking  Department,  as  required  hy 
chapter  136  of  the  Laws  of  1857. 

FINANCIAL. 

Eesoueces. 

1.  Bonds  and  mortgages,  as  per  Schedule  A,  hereto 

annexed $272,400  00 

2.  Stock  investments,  as  per  Schedule  B,  hereto 

annexed 397,361  87 

3.  Eeal  estate,  bank  buildings  covering  two  (2)   lots. 

Third  avenue  and  Twenty-sixth  street,  cost. .  >  166,651  95 
Eeal  estate,  nine  (9)  houses  and  lots.  New  York 

city,  cost,  market  value,  interest  paying 275,000  00 

Eeal    estate  at    Tarrytown,   Westchester  county, 

N.  Y.,  cost  and  market  value 138,000  00 

4.  Individual  bonds  of  trustees,  bearing  seven  (7)  per 

cent  interest , 115,000  00 

5.  Furniture  and  fixtures 15,033  63 
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Cash  on  deposit  in  banks  or  trust  companies,  as  per 

Schedule  F,  hereto  annexed $31 ,  886  75 

Cash  on  hand  not  deposited  in  bank 28,987  72 

Amount  of  assets  not  included  under  either  of  the 
above  heads,  the  particular  items  of  which  are 
set  forth  in  Schedule  G,  hereto  annexed 96,120  49 

Total $1,526,442  41 


Liabilities. 

1.  Amount  due  depositors,  viz. : 

Principal $1,430,610  66 

Interest  credited  for  the  1st  of 

January,  1874 42,129  39 

$1,472,740  05 

2.  Other  liabilities,  viz.  : 

Demand  loan  on  bonds 46,000  00 

Internal  revenue  tax <      728  69 

3.  Excess  of  assets  over  liabilities 6 ,  973  67 


Total $1,526,442  41 

Statistical. 
1.  Number  of  open  accounts  on  the  morning  of  Jan- 
uary 1,  1874 ■. 8,301 

3.  Number  of  accounts  opened  during  the  year  1873,  1,731 

3.  Number  of  accounts  closed  during  the  year  1873. .  2 ,  124 

4.  Number  of  accounts  opened  since  organization.. . .  59,703 

5.  Amount  deposited  not  including  interest  credited 

during  1873 '      $789,413  21 

0.  Amount  deposited,  including  interest  credited,  for 

the  same  period 868,959  80 

7.  Amount  withdrawn  during  the  year  1873 835,011  04 

8.  Amount  of  interest  or  profits  earned  during   the 

year  1873 114,468  78 

9.  Amount  of  interest  credited  to  depositors  for  the 

same  period 79,546  59 

10.  Amount  of  each  semi-annual  credit  of  interest 

for  the  year  1873,  and  when  credited :  January 
1,  1873,  $39,169.98 ;  July  1, 1873,  $40,376.61 ; 
credited  at  other  periods  during  the  year No  no 

11.  Eate  per  cent  of  dividends  or  interest  to  depositors 

during  the  past  year  six  (6)  per  cent  on 
sums  up  to  $5,000,  five  (5)  per  cent  on  sums 
above. 
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STATE  OP  NEW  YORK,  )         .      ' 
County  of  New  York.        [  ^^'  ' 

Thompson  W.  Decker,  president,  and  David  Morgan,  secretary  oi 
the  Third  Avenue  Savings  Bank,  an  incorporated  institution  for  sav- 
ings, located  and  doing  business  at  Third  avenue,  corner  of  Twenty- 
sixth  street,  in  the  city  of  New  York,  being  duly  and  severally  sworn 
each  for  himself  saith  that  the  foregoing  report  and  the  schedules 
accompanying  the  same  are,  in  all  respects,  a  true  statement  of  the 
condition  of  said  institution  before  the  transaction  of  any  business  on 
the  morning  of  the  1st  day  of  January,  1874,  in  respect  to  each  and 
every  of  the  itt;ms  and  particulars  therein  specified,  according]  to 
the  best  of  his  knowledge  and  belief. 

T.  W.  DECKER, 

President. 
DAVID  MORGAN, 

Secretary. 
Severally  subscribed  and  sworn  by  both 
deponents  the  36th  day  of  January, 
1874,  before  me. 

Henry  C.  Weeks, 
Notary  Public  (50),  JVew  York  County. 


I  call  attention  to  the  fact  that  the  report  shows  a  surplus  of 
$6,973.67  on  obligations  of  $1,500,000.  Pretty  close  to  the  wind  for 
any  institution  that  called  itself  good!  It  was  about  the  same  figure 
they  had  been-  proclaiming  befoi'e  the  scrutiny  which  showed  it  was 
insolvent  and  unsafe.  I  now  call  your  attention  to  the  report  on  pages 
19,  20,  21  and  22,  of  the  Senate  testimony. 
197 
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Report  of  the  Third  Avenue  Savings  Banh,  an  incorporated  institu- 
tion for  savings,  of  its  condition  on  the  1st  day  of  July,  1874,  made 
to  the  Superintendent  of  the  Banking  Department,  as  reqidred  ly 
chapter  136  of  the  Laivs  of  1857. 

Eesouecbs. 

1.  Bonds  and  mortgages,  as  per  Schedule  A,  hereto 

annexed $273,400  00 

3.  Stock    investments    as    per    Schedule    B,    hereto 

annexed 369,964  87 

3.  Eeal  estate,  bank  building  covering  two  (2)  lots, 

Third  avenue  and  Twenty-sixth  street,*cost. . .         166,651  95 
Eeal  estate,  nine  (9)  houses  and  lots.   New   York 
city,  cost  and  market  value,  estimated  iuterest 

paying 275,000  00 

Eeal   estate,    92  acres  of  land,  Tarrytown,    West- 
chester county,  IS..  Y.,  cost 188,000  00 

4.  Indvidual   bonds   of  trustees,   bearing   7   per  cent 

interest 115,000  00 

5.  Furniture  and  fixtures 15,033  63 

6.  Cash  on  deposit  in  banks  or  trust  companies,  as 

per  Schedule  P,  hereto  annexed 39,243  92 

7.  Cash  on  hand  not  deposited  in  bank 20,707  25 

8.  Amount  of  assets  not  included  under  either  of  the 

above  heads  the  particular  items  of  vfhich  are 

set  forth  in  Schedule  G,  hereto  annexed 128,170  45 


11,540,172  07 

Liabilities. 

1.  Amount  due  depositors  : 

Principal   $1,436,819  48 

Interest  credited  for  the  1st  of 

July,    1874 '  40,472  18 

■ $1,477,291  66 

2.  Other  liabilities,  viz.  : 

Demand  loan  on  bonds 45,000  00 

Internal  revenue  tax 649  36 

3.  Excess  of  assets  over  liabilities 17,231  05 


$1,540,172  07 
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STATE  OP  NEW  YORK,  ) 
County  of  New  Yokk.     f       ' 

I,  Daniel  Bates,  vice-president,  and  David  Morgan,  secretary  of  the 
Third  Avenue  Savings  Bank,  an  incorporated  institution  for  savings, 
located  and  doing  business  at  No.  354  Third  avenue,  corner  Twenty- 
sixth  street,  in  New  York,  being  duly  and  severally  sworn,  each  for 
himself  saith,  that  the  foregoing  report  and  the  schedule  accompany- 
ing the  same  are,  in  all  respects,  a  true  statement  of  the  condition  of 
the  said  institution  before  the  transaction  of  any  business  on  the  morn- 
ing of  the  Ist  day  of  'July,  1874,  in  respect  to  each  and  every  of  the 
items  and  particulars  above  specified,  according  to  the  best  of  his 
knowledge  and  belief.  DANIEL  BATES, 

Vice-President. 
DAVID  MORGAN, 

Secretary. 
Severally  subscribed  and  sworn  by  both 
deponents  the  34th  day  of  July,  1874, 
before  me. 

Luther  Wise, 

Comrnisdoner  of  Deeds  in  and  for  Neio  Yorh  Co. 


Report  of  the  Third  Avenue  Savings  Bank,  an  incorporated  institu- 
tion for  pavings,  of  its  condition  on  the  1st  day  of  January,  1875, 
made  to  the  Superintendent  of  the  Banking  Department,  as  required 
ly  chapter  136  o/  the  Laws  of  1857. 

Rbsoueces. 

1.  Bonds  and  mortgages,  as  per  Schedule  A,  hereto 

annexed $269,850  00 

2.  Stock    investments,   as    per    Schedule    B,    hereto 

annexed  361,314  87 

3.  Real  estate,    bank  buildings,   covering  two  lots. 

Third  avenue  and  Twenty-sixth  street,  cost..  171,948  65 
Real  estate,  nine  houses  and  lots,  New  York  city,  , 

cost  and  market  value 388, 618  51 

Real  estate,  93  acres  of  land  at  Tarrytown,  West- 
chester county.  New  York,  cost 138,000  00 

4.  Individual  bonds    of  trustees,    bearing  seven  per 

cent  Interest ": 115,000  00 

5.  Furniture  and  fixtures 15 ,  033  63 
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6.  Cash  on  deposit  in  banks  or  trust  companies,  as  per 

Schedule  F,  hereto  annexed 

7.  Cash  on  hand  not  deposited  in  banlt 

8.  Amount  of  assets  not  included  under  either  of  the 

above  heads,  the  particular  items  of  which  are  set 
forth   in   Schedule  G,  hereto  annexed 


$16,010  10 
11,914  21 


139,339  05 
$1,526,919  03 


Liabilities. 

1.  Amount  due  depositors  : 

Principal $1,413,931  53 

Interest  credited  for  the  1st  of 

January,  1875 41,036  84 

$1,454,958  37 

3.  Other  liabilities,  viz.  : 

Demand  loan  on  bonds 65,000  00 

3.  Excess  of  assets  over  liabilities 6,960  65 


10. 


11. 


$1,536,919  03 


Statistical. 

Number   of   open  accounts   on   the   morning  of 

January  1, 1875 $8,117  00 

Number  of  accounts  opened  during  the  year  1874,  1,563  00 

Number  of  accounts  closed  during  the  year  1874,  .  1,746  00 
Number  of  accounts  opened  since  organization. .  61,244  00 

Amount  deposited,  not  including  interest  credited 

during  1874 680,296  89 

Amount  deposited,  including  interest  credited  for 

the  same  period 762, 898  46 

Amount  withdrawn  during'the  year  1874 779,577  59 

Amount  of  interest  or  profits  received  or  earned 

during  the  year  1874 108,339  77 

Amount  of  interest  credited  to  depositors  for  the 

same  period 82, 601  57 

Amount  of  each  semi-annual  credit  of  interest,  for  ' 

the  year  1874,   and  when  credited':  January  1, 

1874,  $42,129.39;  July  1,    1874,    $40,472.18. 

Credited  at  other  periods  during    the    year.  None. 

Rate  per  cent  of  dividends  or  interest  to  depositors 

during  the  past  year,  six  per  cent  from  one 

dollar  to  ii55 , 000  ;  five  per  cent  above  $5,000. 


1573 


STATE  OF  NEW  YORK, ) 
County  of  New  York,    j  **"' 

John  H.  Lyon,  president,  and  William  S.  Carman,  secretary,  of  the 
Third  Avenue  Savings  Bank,  an  incorporated  institution  for  savings, 
located  and  doing  business  at  Third  avenue,  corner  Twenty-sixth  street, 
in  city  of  New  York,  being  duly  and  severally  sworn,  each  for  himself, 
saith,  that  the  foregoing  report  and,  the  schedules  accompanying  the 
same  are,  fin  all  respects  a  true  statement  of  the  condition  of  said 
institution  before  the  transaction  of  any  business  on  the  morning  of 
the  first  day  of  January,  one  thousand  eight  hundred  and  seventy-five, 
in  respect  to  each  and  every  of  the  items  and,  particulars  therein 
specified,  according  to  the  best  of  his  knowledge  and  belief. 

JOHN  H.  LYON, 

President. 

W.   S.   CABMAN, 

Secretary. 
Severally  subscribed  and  sworn  by  both  1 
deponents,   the  23d  day  of  January,  V 
1875,  before  me.  ,  • 

Geo.  Hill, 
Commissioner  of  Deeds. 

The  superintendent  kept  right  on  all  this  time,  with  all  these  cau- 
tions before  him,  and  did  nothing.  Any  citizen  of  the  city  of  Albany, 
attending  to  his  own  affairs,  and  thinking  nothing  about  the  Bank 
Department,  would  have  been  serving  the  State  as  much  as  he  was,  in 
respect  to  the  duty  of  looking  after  the  savings  bank.  The  poor  people 
were  making  their  deposits  in  the  confidence  that  these  banks  were 
carefully  watched  over  by  a  man  selected  to  protect  them.  They 
could  not  inquire  themselves  ;  they  could  not  know  ;  they  must  trust 
to  the  vigilance  and  watchfulness  of  the  superintendent. 

That  report  is  conceded  pretty  generally  to  have  been  false  —  a  false 
and  fraudulent  report.  Lyon  was  one  of  the  men  who  swore  to  It. 
He  was  the  president  of  the  bank.  I  refer  to  his  testimony  on  page 
434  of  the  committee's  testimony,  which  is  as  follows : 

"  Q.  Were  you  the  former  President  of  the  Third  Avenue  Savings 
Bank  in  this  city  ?  A.  I  was  the  former  president  from  1871  to 
1873. 

Q.  Were  you  the. president  on  January  1,  1875  ?  A.  They  re-elected 
me,  but  I  never  accepted  only  by  signing  a  single  document,  which 
made  me  virtually  president. 

Q.   What  document  was  that  ?     A.  It  was  a  statement. 
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Q.  Will  you  please  look  at  the  statement  on  page  168  of  the  annual 
report  of  the  Superintendent  to  Banking  Department  for  1875,  and 
say  whether  that  is  the  statement  that  you  refer  to  [handing  witness 
a  book]  ?  A.  As  I  never  saw  the  statement  but  once,  when  it  was 
brought  to  my  office,  I  could  not  positively  swear  it  is  the  one. 

Q.  You  have  no  doubt  it  is  ?     A.  I  have  no  doubt  it  is ;  is  was 
brought  to  me  and  I  signed  it,  and  I  supposed  it  was  all  right. 
,,   Q.  Did  it  show  any  excess  of  assets  over  liabilities  ?      A.  Yes,  sir  ; 

a  small  amount. 

Q.  About  $6,960.65  ?    A.  Yes,  sir. 

Q.  Were  you  then  engaged  actively,  acting  as  the  president  of  the 
bank  ?  A.  No,  sir  ;  I  never  signed  any  official  document  only 
that. 

Q.  When  did  you  cease  taking  an  active  part  ?  A.  March  19, 
1872. 

Q.  Do  you  know  who  prepared  this  statement  ?     A.  I  do  not. 

Q.  Who  brought  it  to  you  to  sign  ?    A.  Mr.  Carman. 

Q.  William  S.  Carman,  who  was  then  acting  as  secretary  ?  A.  I 
think  that  is  his  name ;  at  that  time  I  was  not  personally  acquainted 
with  him. 

Q.  Were  you  personally  aware  at  that  time  of  the  condition  of  this 
bank  ?     A.  I  was  not. 

Q.  Then  you  had  not  yourself  personally  made  an  examination  of 
this  bank  ?     A.  Not  since  1872. 

Q.  And  you  did  only  what  you  thought  was  proper  for  you  to  do, 
being  -an  officer  of  the  bank,  to  sign  them,  inasmuch  as  it  had  'been 
brought  to  you  by  the  secretary  ?  A.  I  asked  the  question  if  the 
thing  was  all  right,  and  he  said  he  could  afford  to  sign  it,  and  I 
thought  I  could." 


That  was  the  kind  of  administration  that  was  going  on  under  this 
reign  of  peace,  the  department  disturbed  nobody,  instead  of  watching 
everybody  and  everything.  Now  we  come  down  to  the  iiext  stage  in 
this  matter  in  which  by  the  course  of  time  it  became  incumbent  upon 
the  superintendent  to  make  an  examination ;  not  exercising  his 
option  of  doing  it.  It  got  around  to  a  regular  examination  in  1875  ; 
the  two  years  coming  around,  March,  1873  to  March,  1875.  He  had 
to  have  an  examination,  it  was  not  his  diligence  in  any  form.  He 
appointed  his  examiners— I  now  refer  to  the  examination  of  the 
Third  Avenue  Savings  Bank  of  the  date  of  March  22d  and  33d  1875, 
by  Reid  and  Aldrich,  which  I  read  from  page  23,  and  forward,  as  fol- 
lows : 
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The  followiBg  is  a  copy  of  the  written  report : 


■  Bank  Depautmbn't, 

State  of  ISTew  York. 


( 


Pursuant  to  tlie  authority  conferred  and  the  duty  imposed  upon  the 
Suprintendent  of  the  Banking  Department  by  chapter  693  of  the 
Laws  of  1871,  I  do  hereby  appoint  George  W.  Keid  and  William  F- 
Aldrich  to  examine  into  the  condition,  working  and  affairs  generally 
of  the  Third  Avenue  Savings  Bank,  JSTew  York  city,  and  report  there- 
on to  me  in  detail,  as  soon  as  practicable. 

Given  under  my  hand  and  official  seal  at  Albany,  this  15th  day  of 
March,  1875. 

D.  0.  ELLIS, 

Superintendent. 


Hon.  D.  0.  Ellis,  Superintendent  Baiik  Department : 

Sir.— The  undersigned,  appointed  to  examine  into  the  condition, 
working,  etc.,  of  the  Third  Avenue  Savings  Bank,  report  : 

It  will  be  seen  from  the  schedules  annexed  that  after  estimating  the 
assets  at  full  market  value  there  is  a  deficiency  of  $219,000,  besides 
the  trustees'  guarantee  bonds  of  $115,000  held  by  the  department. 

The  annual  deficiency  of  income  is  nearly  $45,000,  accounted  for  in 
part  by  the  large  amount  of  State  bonds  on  which  the  interest  has 
been  suspended,  and  the  small  income  from  the  real  estate. 

Respectfully  submitted. 

GEO.  W.  REID. 
W.  P.  ALDRICH." 

Examined  March  22  and  2?,  by  G.  "W.  Reid  and  W.  P.  Aldrich. 


Any  man  of  ordinary  vigilance  in  this  department  could  not  have 
been  surprised  at  that.  It  was  the  natural  fruit  of  his  own  inaction 
for  a  year.  He  should  have  been  after  these  people  with  his  examin- 
ers constantly,  and  found  out  about  their  condition,  and  trained 
them  in  the  way  they  should  go,  by  having  them  stopped  entirely,  or 
proceeded  against  to  restrain  them  wasting  the  people's  money  ;  but 
he  let  them  go  on,  taking  the  reports  as  they  came  in,  as  authentic 
facts,  against  his  own  examiners,  and  at  the  end  of  the  year  in  comes 
this  clap  of  thunder  ;  but  nothing  would  wake  him  up.  Did  this 
startle  him  ?     We  will  see  how  he  behaved  after  reading-  this  report. 

Now,  the  same  line  of  securities  are  in  this  bank  that  were  in  there 
before,  the  same  real  estate.  The  property  had  not  changed  materi- 
ally ;   they  were  constantly  falsifying  the  truth.     There  were  some 
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bonds.  We  come  to  the  consideration  of  trustees'  bonds  ;  they  are 
giyen  in  the  book  here  as  put  in  evidence  before  the  Senate.  There 
are  some  of  the  forms  of  the  bonds  in  this  bank  ;  they  are  sometimes 
called  the  "trustees' bonds"'  and  sometimes  " trustees' obligations ;" 
they  are  variously  named,  but  in  all  of  them  it  is  never  an  absolute 
promise  to  pay  so  much  money,  like  a  simple  bond  or  note,  but  it  is  a 
promise  to  pay  so  much  money  as  the  bank  should  ultimately  come 
short,  to  pay  it  on  six  months'  notice,  or  by  the  year  1881,  if  the  bank 
should  ultimately  come  short,  looking  forward  to  a  future  when  it 
should  collapse,  and  being  made  by  the  trustees  who  had  an  interest 
in  never  having  them  fall  due.  Their  policy  was  to  keep  the  bank 
going,  and  every  one  of  these  bonds  signed  by  the  trustees  was  a  pledge 
to  make  him  a  dishonest  trustee,  if  he  was  capable  of  it,  and  keep 
the  bank  afloat  as  long  as  he  could,  and  postpone  the  day  of  the  obli- 
gation and  do  the  best  he  could  when  the  bnnk  should  finally  collapse- 
They  were  bonds  made  by  the  trustees,  payable  at  the  option  of  the 
bank;  the  trustees  were  the  bank;  they  managed  it;  they  were  to 
abide  their  OAvn  time.  It  was  not  an  obligation  to  make  a  gift,  but  an 
obligation  to  provide  a  gift,  in  a  certain  emergency  in  the  future. 
Now,  would  any  financier  around  this  body  give  fifty  cents  on  a  dollar 
for  any  bond  like  that  ?  Who  would  bid  for  it  ?  Would  anybody  bid 
ten  cents  ?  They  are  no  cash  securities  ;  they  are  not  bonds  and 
mortgages,  not  like  State,  county  or  city  bonds,  as  securities  belonging 
to  a  savings  bank.  There  is  no  investment  of  the  mon^y  of  the  poor 
people  in  any  sort  of  obligation  ;  but  it  is  a  merely  outside  guaranty 
that  by  and  by  the  bank  should  have  a  part  of  its  loss  made  good. 
One  peculiarity  about  these  bonds,  in  several  of  these  cases,  is  that 
they  keep  increasing  all  the  while.  It  is  like  a  man  drinking,  who 
wants  to  increase  the  quantity,  and  his  appetite  is  greater  and  greater. 
The  amount  of  the  trustees'  bonds,  the  trustees  made  come  out  to  a 
dollar  and  cent,  so  as  to  make  the  assets  balance  the  liabilities,  and  so  , 
in  three  successive  reports  they  raised  about  $1,600  ev&ry  time  on  the 
figures  necessary  to  make  the  balance  on  the  whole  amount ;  and,  put 
together,  it  was  on  its  face  the  most  apparent  sham  and  unreal  thing. 
These  bonds  may  be  found  at  pages  239  and  241  of  the  Senate  testi- 
mony, and  read  as  follows  : 

"  Know  all  men  by  these  presents  that  we,  William  A.  Darling,  John 
H.  Lyon,  Daniel  Bates,  W.  D.  Bruns,  William  B.  Harrison,  James 
Stephens,  Andrew  Stevens,  James  Owens,  Richard  Kelly,  D.  D.  T. 
Marshall,  David  Morgan,  George  Hencken,  Jr.,  Thompson  W.  Decker, 
William  S.  Opdyke  and  John  Lacey,  in  consideration  that  the  Third 
Avenue  Savings  Bank  of  the  city  of  New  York,  upon  the  request  of 
each  of  us  hereby  made,  does  continue  its  ordinary  business  a,fter  the 
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15tli  day  of  January,  1873,  and  in  further  consideration  of  the  mutual 
covenants  hereof  do  hereby  agree  with  each  other  to  bind  ourselves 
respectively,  and  are  hereby  severally  bound,  each  for  himself,  his 
respective  heirs,  executors  and  administrators,  and  not  one  for  the 
other,  to  pay  unto  the  said  the  Third  Avenue  Savings  Bank  of  the 
city  of  New  York,  its  successors  or  assigns,  on  the  first  day  of  January, 
in  the  year  one  thousand  eight  hundred  and  eighty-three  (1883),  or 
six  months  after  a  demand  therefor,  the  following  sums  respectively, 
viz. :  The  said  William  A.  Darling  the  sum  of  fifteen  thousand  dollars 
($15,000) ;  the  said  John  H.  Lyon  the  sum  of  five  thousand  dollars 
($5,000)  ;  the  said  Daniel  Bates  the  sum  of  ten  thousand  dollars 
($10,000)  ;  the  said  W.  D.  Bruus  the  sum  of  ten  thousand  dollars 
($10,000) ;  the  said  William  B.  Harrison  the  sum  of  ten  thousand  dol- 
lars ($10,000) ;  the  said  James  Stephens  the  sum  of  ten  thousand 
dollars  ($10,000)';  the  said  Andrew  Stevens  the  sum  of  ten  thousand 
dollars  ($10,000) ;  the  said  James  Owens  the  sum  of  five  thousand 
dollars  ($5,000) ;  the  said  Richard  Kelly  the  sum  of  ten  thousand 
dollars  ($10,000)  ;  the  said  D.  D.  T.  Marshall  the  sum  of  twenty-five 
hundred  dollars  ($3,500) ;  the  said  David  Morgan,  George  Hencken, 
Jr.,  Thompson  W.  Decker,  William  S.  Opdyke,  each  the  sum  of 
twenty-five  hundred  dollars  ($2,500)  ;  and  the  said  John  Lacey  the 
sum  of  twenty-five  hundred  dollars  ($2,500),  with  interest  in  each  case 
on  the  said  amounts  respectively  from  the  1st  day  of  January,  1873, 
at  the  rate  of  seven  per  centum  per  annum,  payable  on  the.first  days 
of  January  and  July  in  each  year,  until  the  principal  sums  are  paid 
or  discharged. 

And  it  is  expressly  agreed  by  and  between  the  parties  hereto,  that 
the  payments  made  on  account  of  either  the  principal  or  interest  of 
bond  shall  not  be  claims  against  the  said  savings  bank,  nor  constitute 
a  debt  of  the  said  savings  bank,  except,  however,  that  all  payments 
so  made  shall  be  returned  with  interest  by  the  said  savings  bank,  pro 
rata,  out  ol  any  actual  surplus  acquired  by  it,  exceeding  the  sum  of 
$100,000,  such  payments  to  be  made  by  the  said  savings  bank,  pro 
rata,  until  the  whole  amounts  paid  hereunder  shall  be  returned  with 
interest. 

And  the  said  Third  Avenue  Savings  Bank  does  receive  this  bond 
upon  the  terms  herein  expressed,  and  further  agrees  that  whenever 
an  actual  surplus  exceeding  the  amount  of  $50,000  shall  have  been 
acquired  by  it,  then  the  rate  of  interest  upon  the  several  sums  secured 
by  this  bond  shall  be  reduced  to  such  extent  as  shall  not  impair  such 
surplus,  and  that  proportionate  interest  shall  be  allowed  and  paid  by 
it  upon  all  sums  of  money  actually  paid  on  account  of  the  principal 
sums  secured  thereby. 
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And  the  said  savings  bank  does  further  agree  that  whenever  the 
actuul  surplus  acquired  by  it  shall  amount  to  the  sum  of  110,000, 
exclusive  of  this  bond,  then  this  bond  shall  be  discharged  and  the 
several  obligors  thereof  be  forever  released  therefrom. 

In  witness  whereof  we  have  hereunto  set  our  respective  hands 
and  seals,  and  the  said  savings  bank  has  hereunto  afiixed  its  corporate 
seal  and  caused  these  presents  to  be  attested  by  its  officers  this  twenty- 
eighth  day  of  December,  in  the  year  one  thousand  eight  hundred  and 
seventy-two. 


WM.  A.  DARLING. 
JOHN  H.LYON. 
DANIEL  BATES. 
WM.  D.  BRUNS. 
W.  B.  HARISON. 
JAS.  STEPHENS. 
ANDREW  STEVENS. 
JAMES  OWENS, 


[L.  a.] 

[L.  S.] 

Ll.  s.] 

[L.  S.] 

[L.  S.] 

[L.  S.] 

[L.  S.] 

[L.S.] 

RICHARD  KELLY,  [l.  s.J 
D.  D.  T.  MARSHALL,  [l.  s.] 
DANIEL  MORGAN,  [l.  s.] 
GEO.  HENCKEN,  Jr.  [l.  s.] 
T.  W.  DECKER.  [l.  s.] 

WM.  S.  OPDYKE.  [L.  s.] 
JOI±N  LACEY.  [l.  s.] 


In  the  presence  of  [the  word  "  severally  " 
interlined  on  the  eighteenth  line  of  the 
first  page  before  execution]. 

Henby  C.  Weeks. 


STATE  OP  NEW  YORK, 
City  and  County  of  New  York.  '' 

On  the  28th  day  of  December,  1872,  personally  appeared  before  me 
W.  A.  Darling,  Daniel  Bates,  Wm.  D.  Bruns,  Wm.  B.  Harison,  James 
Stephens,  Andrew  Stevens,.  James  Owens,  David  Morgan,  ^Geo. 
Hencken,  Jr.,  T.  W.  Decker  and  W.  S.  Opdyke;  and  also  on  the  30th 
day  of  December,  1872,  personally  appeared  before  me  John  H.  Lyon, 
Richard  Kelly,  John  Lacy  and  D.  D.  T.  Marshal,  known  to  me  to  be 
the  individuals  described  in  and  who  executed  the  foregoing  instru- 
ment, and  severally  acknowledged  that  they  executed  the  same  for  the 
purposes  therein  contained. 

HENRY  C.  WEEKS, 

Daniel  Bates,  Notary  Puhlic. 

V ice- P res' t.  [Bank  seal.] 

David  Morgan, 
Secretary 
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STATE  OF  NEW  YOEK,       )    ^^  . 
City  and  County  of  New  Yoek.  \ 

On  the  30th  day  of  December,  1872,  before  me  came  David  Morgan 
with  whom  I  am  personally  acquainted,  who  being  by  me  duly  sworn, 
(lid  depose  and  say  that  he  resides  in  the  city  of  New  York  ;  that  he 
is  the  secretary  of  the  Third  Avenue  Savings  Bank,  to  him  known  to 
be  tlie  same  corporation  described  in  and  which  executed  the  foregoing 
instrument  ;  that  the  seal  affixed  to  said  instrument  is  the  corporate 
seal  of  said  corporation,  and  was  affixed  thereto  by  its  authority,  and 
that  he  is  the  secretary,  and  Daniel  Bates,  its  vice-president,  subscribed 
their  names  thereto  by  like  authority. 

HENRY  0.  WEEKS, 
Notary  Public  (50)  Heiv  York  Co. 


Know  all  men  by  these  presents,  that  we,  whose  names  are  hereunto 
subscribed,  in  consideration  tliat  the  Third  Avenue  'Savings  Bank 
of  the  city  of  New  York,  upon  the  request  hereby  made  by  each 
of  us,  does  continue  its  ordinary  business  after  January  1,  1873, 
do  hereby  severally  agree  with  each  other  to  pay  and  do  hereby  bind 
ourselves  sever;i,lly,  each  for  himself,  his  respective  heirs,  executors  and 
administrators,  and  not  one  for  the  other,'to  the  said  the  Third  Avenue 
Savings  Bank,  to  pay  to  the  said  savings  bank  during  the  year  one 
thousand  eight  hundred  and  seventy-three  (1873),  each  of  us  the  sum 
of  six  hundred  (000)  dollars,  or  so  much  thereof  as  may  be  necessary 
to  enable  the  said  savings  bank  to  supplement"  any  deficiency  in  its 
income  to  make  its  payments  of  interest  and  expenses  during  the  said 
year,  the  payments  hereunder  being  made  on  the  thirtieth  days  of 
June  and  December.  And  it  is  expressly  agreed,  that  the  amounts 
paid  hereunder  shall  never  constitute  a  lien  or  debt  against  the  said 
savings  bank,  except  that  they  shall  be  a  lien  upon  any  actual  surplus 
acquired  by  the  said  savings  bank  beyond  the  amount  of  fifty 
thousand  dollars  ($50,000),  and  shall  be  repaid  after  that  time,  on  order 
of  the  board. 
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In  witness  thereof  we  have  hereunto  set  our  respective  hands  and 
seals  this  twenty-eighth  day  of  January,  one  thousand  eight  hundred 
and  seventy-two. 

W.  B.  HAEISON. 
WM.  S.  OPDYKB. 
S.  D.  MOULTOK 
GEO.  HENCKEN,  Je. 
JOJEN  H.  LYON. 
JOHN  LACEY. 
SPENCER  K.  GREEN. 


[L.  S.J 

[L.  s.] 
[L.  s.] 
[L.  s.] 

[L.  S.] 
[L.  S.] 
[L.  S.] 
[L.  S.] 


[L.  S.J 
[L.  S.] 
[L.  S.J 
[L.S.] 
[L.  S.] 
[L.  S.J 
[L.S.] 


DAVID  MORGAN. 
JAMES  STEPHENS. 
DANIEL  BATES. 
WM.  D.  BRUNS. 
WM.  A.  DARLING. 
ANDREW  STEVENS. 
T.  W.  DECKER. 
JAMES  OWENS. 

In  presence  of 

Henry  C.  Weeks, 

(A  true  copy.)" 


Senators  will  see  that  the  giving  and  taking  trustee  bonds  was  a 
declaration  of  their  being  short  in  means.  The  taking  of  bonds  for 
110,000  of  the  trustees  as  a  guaranty,  is  an  admission  they  are  $10,- 
000  short  on  their  means,  and  the  tg-king  of  these  bonds  for  $95,000 
and  $115,000,  or  whatever  the  figures  are,  showed  them  short,  and 
they  were  providing  against  an  ultimate  day  of  having  somebody  pr»- 
tecting  against  that  loss.  There  are  a  great  many'  parties  in  the  bond 
on  page  239,  who  go  in,  not  jointly  and  severally,  but  for  a  distinct 
sum  each.  It  is  payable  on  the  1st  of  January  in  the  year  1883,  and 
was  made  in  1873,  made  payable  in  ten  years,  or  six  months  after  a 
demand  therefor.  If  thes'e  trustees  should  all  go  together  and 
demand  the  money  of  themselves,  they  could  make  them  payable  in 
six  months  afterwards,  but,  if  they  did  not,  they  were  good  for  ten 
years.  Now,  I  call  attention  to  that  portion  of  the  bond  on  page  240 
which  provides  as  follows  ;  i 

All  they  have  to  do  is  to  cipher  up  $10,000  of  surplus,  and  then 
burn  the  bonds.  The  moment  the  bank  has  almost  enough,  no  mat- 
ter how  they  fix  it,  to  call  it  good  for  $10,000  above  its  liabilities 
exclusive  of  the  bonds,  then  they  may  have  the .  bonds  back.  There 
is  a  vast  difference  between  making  a  gift  and  making  a  promise  of  a 
gift.  The  law  recognizes  the  gift  of  money,  the  gift  of  a  penny,  of  a 
horse,  any  thing  that  is  delivered  ;  a  gift  delivered  passes  the  title  to  a 
thing,  but  a  promise  of  the  best  man  in  the  world  to  give  you  a  horse 
to-morrow  is  no  obligation  upon  him.  There  is  nothing  in  that  sort 
of  a  promise  to  constitute  a  gift ;  it  is  always  void  ;  it  is  not  an  obli- 
gation of  any  kind.  These  -men  did  not  mean  to  give  a  dollar  ;  they 
provided  a  half-dozen  places  to  get  out  without  ever  paying  a  cent  and 
have  the  bonds  back.     There   was  a  talk    about  the   trustees    put- 
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ting  up  the  money  in  another  institution,  a  talk  with  Mr.  Ellis,  and 
some  did  actually  put  up  the  money  ;  one  takes  out  his  money,  and 
gives  it  to  the  bank.  It  is  a  pure  gift.  Had  Mr.  Ellis  any  right  to 
suppose — did  he  imagine  that  any  of  these  fellows  ever  expected  to 
pay  that  bond,  or  had  the  least  disposition  in  the  world  to  give  $5,000 
or  $10,000  apiece  to  this  bank  ?  Nothing  of  that  kind  appears.  All 
the  way  through,  it  is  a  pure  sham,  never  haviug'any  money  in  it  at 
all.  You  will  see  what  next  occurs.  Bye  and  bye,  one  of  these  men 
steps  forward  and  pays  liis  bond.  He  is  a  rare  man.  One  or  two 
more  of  them  are  sued,  and  they  demur,  and  he  beats  them  on  demur- 
rer, and, gets  judgment  against  them,  and  collects — nothing  on  execu- 
tion. Another  comes  in,  with  the  plea  that  all  the  trustes  were  con- 
cocting a  fraud,  drawn  into  it  by  false  pretense,  and  no  legal  obliga- 
tion to  the  bond,  showing  all  manner  of  defenses  these  people  made. 
None  of  these  cases  having  got  to  trial ;  some  got  a  little  time  by 
demurring.  Judgment  went  against  them  with  no  result- but  these 
other  cases  are  not  yet  tried.  They  are  in  the  hands  of  an  excellent 
man,  Mr.  Frederick  Smythe,  and  I  have  no  doubt  they  will  be  pushed 
by  all  the  sources  of  an  energetic  mind,  a  good  lawyer,  but  what  suc- 
cess remains  to  be  seen.  In  some  cases  the  party  was  not  good  on 
execution ;  in  others  you  may  not  recover  at  all  as  there  are  defenses 
interposed.  They  were  therefore  no  proper  assets,  and  they  all  the 
while  represented  the  deficiency  in  addition  to  the  $219,000.  Add  the 
8100,000  and  it  makes  it  $319,000.  Gentlemen  sometimes  become 
accustomed  to  deal  with  large  figures,  but  Senators,  think  of  $319,000  ! 
How  many  savings  banks  in  the  world,  how  many  banks  in  the  State 
of  New  York,  in  the  rural  district,  have  $219,000  altogether  !  How 
few  men  have  been  blessed  with  being  able  to  show  figures  on  their 
inventory  of  $219,000  ?  It  is  a  very  great  amount,  $319,000  is  better 
yet.  That  was  the  fair  way  to  put  this  thing.  "Would  half  a  million 
dollars  make  up  Mr.  EUis  ?  People  may  guess  about  that  whether  it 
would  or  not. 

I  desire  senators,  to  observe  another  thing,  that,  in  the  examination 
of  these  two  competent  gentlemen  they  took  the  real  >state  at  the 
old  valuation,  and  they  gave  a  reason  for  it.  It  was  not  worth  so 
much  by  any  means.  The  bank  was  so  rotten  that  there  was  no  use 
of  talking  about  it  any  further.  I  refer  to  page  120  of  the  Senate 
testimony.     Here  is  Aldrich's,  first,  at  the  bottom  of  page  371  : 

"  Q.  Pages  371,  372,  374  and  376  of  this  report  have  been  put  in 
evidence,  and  I  will  call  the  witness'  attention  to  it.  Did  you  exam- 
iners, on  that  occassion,  make  out  that  deficiency  there,  and,  if  so, 
state  what  it  was  found  to  be  ?  A.  We  made  a  deficiency,  I  think,  of 
over  $200,000. 
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Q.  Look,  at  that  book  and  state  ?  A.  That  is  the  deficiency  of 
income. 

Q.  How  much  did  you  make  the  deficiency  of  assets  at  that  time  ? 
A.  Two  hundred  and  nineteen  tliousand  two  hundred  and  twenty- 
six  dollars  and  eighty-one  cents,  without  reappraising  the  land  ;  we 
found  the  deficiency  was  so  great  that  we  did  not  think  it  worth 
while  to  reappraise  the  land  at  that  time  — •  the  real  estate  of  the  bank." 

Now  I  refer  to  page  119  —  to  the  following  : 

"  Q.  How  did  you  estima;te  the  value  of  the  real  estate  ?  A.  In 
that  respect  we  took  the  old  estimate,  because  we  found  there  was  so 
large  a  deficiency  we  thought  that,  would  take  a  long  time  to  look  up 
the  estimates  or  make  a  new  estimate,  and  we  took  the  estimate  of  a 
former  examination. 

Q.  You  thought  the  deficiency  was  very  large  ?  A.  We  found  it 
was  so  large  that  it  was  not  necessary  to  make  any  further  examina- 
tion in  respect  to  the  real  estate,  so  we  didn't  spend  any  further  time 
on  it. 

Q.  Did  you  ascertain  at  that  time,  or  know  at  that  time,  that  the 
trustees  had  added  $L00,000  to  the  original  cost  of  the  banking- 
house?  A.  ISTo,  sir ;  it  was  unnecessary  to  go  into  that,  as  the  defi- 
ciency was  so  large." 

Senator  Gerard — What  was  the  last  ialuation  of  the  real  estate 
of  the  bank  —  $180,000. 

Mr.  Tract — Yes,  sir.     Their  report  comes  in,  and  we  have  these 
features  in  it,  and  the  letter  comes  along  with  it.     The  report  is  on 
pages  27,  28  and  29,  which  I  will  read. 
199 
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New  York,  March  24,  1875. 
Hon.  D.  C.  Ellis,  SuperintcndeiU : 

Dear  Sik. —  Inclosed  I  hand  you  report  in  Third  Avenue  Savings 
Bank.  There  is  $13,000  due  from  trustees  for  interest  on  their  bonds  ; 
only  a  few  of  them  having  paid  any  thing  the  past  year.  Mr.  Lacy, 
who  was  on  the  bond  for  $2,500,  is  dead,  and  his  executors  will  con- 
test the  payment  of  the  amount.  Andrew  Stevens  ($10,000)  has 
failed  and  James  Stevens  ($10,000),  it  is  supposed,  has  "  softening  of 
the  brain,"  and  from  present  appearances  very  little  will  be  collected 
on  the  bond. 

The  house  on  Fifth  avenue,  $85,000,  has  not  been  rented  for  two 
years  past. 

The  trustees  have  sold  $150,000  Kansas  at  par,  but  have  not  shown 
much  financial  capacity  in  their  recent  purchase  of  $55,000  Tennessee 
bonds  at  51.  'The  January  report  was  "  made  up  "  for  the  occasion,  all 
the  stocks  or  bonds  being  put  in  at  par  ;  over  $20,000  past  due  coupons 
counted  in  as  accrued  interest ;  $31,000  added  to  the  value  of  the 
Tarrytown  property,  etc.,  etc. 

All  the  "  ability  and  pluck "  shown  three  years  ago  during  the 
"run,"  has  apparently  disappeared,  and  the  old  adage,  "rats  leaving  a 
sinking  ship,"  is  being  verified  in  the  resignation  of  a  number  of 
trustees  during  the  past  year.  I  do  not  think  the  depositors  will 
receive  more  than  fifty  cents  on  a  dollar. 

Yours  truly, 

GEOEGE  W.  REID. 


One  would  suppose,  looking  at  the  statutes  that  have  been  passed 
that  Mr.  Ellis'  first  inquiry  upon  getting  that  would  be  to  ask  for  the 
first  train- to  carry  him  to  New  York  with  a  competent  examiner  to 
examine  that  concern,  and  hand  it  over  to  the  Attorney-General. 
What  does  Mr.  Ellis  do  ?  Nothing,  just  nothing,  does  not  make  an 
order  upon  it,  does  not  even  write  them  one  of  his  billet-doux,  sug- 
gesting any  thing,  but  lets  them  alone.  It  is  not  for  us  to  come  here 
and  say  what  responsibility  a  ttaches  to  an  ofBcer  for  such  kind  o 
neglect  of  duty;  but  it  is  for  us  to  say  to  the  Senate,  and  implore  the 
Senate  to  recognize  the  truth  which  the  whole  world  must  see,  that  he 
is  not  the  man  for  that  place  for  an  hour,  any  more  than  the  officers 
of  the  Third  Avenue  Savings  Bank  were  the  men  for  their  places. 

We  come  down  now  to  March,  April,  May,  June,  July,  August, 
September,  about  six  months,  and  see  what  happened  then.  Does  it 
come  to  the  department  then  ?  Does  he  begin  to  play  the  thunderer 
upon  them  ?     Not  at  all.     He  is  sitting,  meek  and   quiet  as  a  pigeon 
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in  his  coop  ;  and  the  bank  was  going  on  and  taking  deposits,  and 
doing  it  under  the  protection — -which  is  a  continual  sort  of  certificate 
to  the  poor  —  that  if  the  superintendant  let  it  alone,  it  was  to  be  a  fit 
place  to  be  trusted;  and  these  fellows  went  on  until  they  had  not^ 
money  enough  to  run  the  machine,  and  then  reported  themselves  to 
the  superintendent.  The  explosion  came  from  the  bank  itself,  and 
not  from  the  department. 

At  the  next  legislature,  Mr.  Ellis  made  a  report,  and  he  reported 
about  the  closing  of  this  bank,  and  as  we  have  not  heard  his  side 
upon  it,  I  will  read  a  passage  of  that.  You  will  find  it  in  the  com 
mittee  testimony,  at  page  410. 

"  The  examination  of  the  bank  made  by  the  department  in  1875, 
showed  conclusively  that  the  interest  of  the  depositors  required  the 
bank  to  discontiaue  business,  and  on  my  recommendation  the  Attor- 
ney-General commenced  an  action,  and  placed  the  institution  in  the 
hands  of  a  receiver.  Whether  it  would  have  been  better  had  a  receiver 
been  appointed  in  1871  instead  of  1875,  is  a  question  mostly  specu- 
lative." 

Gentlemen,  it  is  true  it  was  done  on  his  recommendation.     The 
bank  ofiBcers,  when  there  was  no  money  left  to  run  the  machine  at 
all,  got  together  the  trustees  in  the  evening  at  half-past  seven  o'clock, 
and  held  an  evening  session,  on  the  twenty-eighth  day  of  September, 
and  passed  a  resolution  at  that  time,  and  the  next  morning  at  ten 
o'clock  it  was  in  the  hands  of   a  receiver  at  Albany,   and  Mr.  Oar- 
man,  the  secretary,  was  the  receiver.     At  half-past  seven,  in  New 
York,  these  trustees  decided  they  would  have  it  put  ^into  a  receiver's 
hands,    through   the   superintendent,   and   appointed   a   committee, 
and  by  ten   o'clock   the   next    morning    the  whole   thing  was  done 
and  Mr.  Carman,  the  secretary  and  one  of  the  committee,  was  ap- 
pointed receiver.     It  is  not  literally  a  lie  for  the  superintendent  to 
say  that  "  I  placed  it  in  the  hands  of  the  Attorney-General,"  because 
he  did  place  it  there.     It  is  not  literally  untrue  for  him   to  say  that 
"  by  the  examination  of  the  department,  in  1875,  I  discovered  so  and 
so ;"  but  in  both  cases  it  would  have   been  a  great  deal  more  like  tell- 
ing the  whole  truth,  if  he  had  said,  "  on  such  a  day  in  1875,  from  the 
examination  of  the  department,  I  became  satisfied  this  concern  ouo-ht 
to  stop,  and  on  such  another  day,  six  months  afterwards,  the  bank  got 
satisfied  of  the  same  thing  and  they  would  not  go   any  farther,  and 
then  I    handed   them  over  ,one  morning  to  the   Attorney-General." 
That  would  have  been  telling  the  whole  truth.     I  do  not  mean  to   say 
there  is  any  falsity  in  it ;  I  refer  to  the  resolution  adopted  at  a  meeting 
of  the  board  of  trustees,  which  will  be  found  in  the  Senate   testimony, 
page  30.     There  were  no  deposits  received  after  that. 
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The  next  paper  I  call  your  attention  to  is  the  fact  to  fix  the  date 
.that  this  proceeding,  to  get  a  receiver  through  the  Attorney-General, 
arose  in  this  way  :  The  superintendent  writes  a  letter  to  the  Attor- 
ney-General, informing  him  this  bank  is  unfit  to  go  on  and  ought  to  be 
stopped,  and  recommends  him  to  take  that  measure,  and  the  Attorney- 
General  issues  a  summons  and  complaint  and  affidavit,  and  order  to 
show  cause,  a  pretty  long  set  of  papers,  why  an  injunction  should 
not  be  granted,  or  notice  of  motion  for  an  injunction,  and  they  are 
served  on  the  institution  by  the  Attorney-General,  and  then  the 
institution  is  cited  to  appear  and  have  the  thing  determined  by  the 
court  on  motion  whether  there  should  be  a  receiver  appointed  or  not. 

At  Albany,  the  next  morning,  tlrey  could  not  get  into  any  of  these 
offices  until  towards  ten  o'clock.. 

On  page  31  of  the  Senate  testim6ny  you  will  find  the  following 
notice,  and  they  got  up  a  notice  returnable  at  ten  o'clock  the  next 
morning.     I  will  now  call  the  attention  of  the  Senate  to  the  following  : 

"  SUPREME  COURT— ALBA]srY  County. 

The   People,  of  the  State  of  New  York  against  The  Third 
AvBU  UE  Savings  Bank. 

To  the  defendant  above  named  : 

You  will  please  take  notice  that  on  the  annexed  papers  this  court 
will  be  moved,  at  a  Special  Term  thereof,  to  be  held  at  the  City  Hall 
in  the  city  of  Albany  on  the  29th  day  of  September,  1875,  at  ten 
o'clock  in  the  forenoon,  that  the  Third  Avenue  Savings  Bank,  the 
defendant  above  named,  its  officers  and  agents,  be  restrained  and 
enjoined  from  exercising  any  of  its  corporate  rights,  franchises  or 
privileges,  and  from  collecting  or  receiving  any  debts  or  demands, 
and  from  paying  out  or  in  any  manner  transferring  or  delivering  to 
any  person  any  of  the  moneys,  property  or  assets  of  the  said  "corpora- 
tion, and  that  a  receiver  of  the  property  and  effects  of  said  corpora- 
tion be  appointed  pursuant  to  the  provisions  of  the  Revised  Statutes 
and  laws  of  this  Stale,  with  all  the  power  and  authority  conferred 
upon  receivers  in  such  cases ;  and  that  said  plaintiff  have  such  other 
or  further  relief  in  the  pregiises  as  may  be  proper,  with  costs  of  this 
motion.  " 

Yours,  etc., 

DANIEL  PRATT,  Attorney-General, 

Plaintiff's  Attorney,  Albany,  N.  Y. 
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At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  Oity  Hall  in  the  city  of  Albany  on  the  29th  (lay  of 
September,  1875. 

Present — Hon.  A.  Mblvin  Osborst,  Justice. 
The  People  of  the  State  of  New  Yoke    against   The    Third 
Avenue  Savings  Bank. 

On  reading  and  filing  the  summons  and  complaint,  report  of  Hon. 
De  Witt  0.  Ellis  and  the  afBdavit  of  Daniel  Bates,  and  a  notice  of 
this  motion  ;  after  hearing  Charles  S.  Fairchild,  Deputy  Attorney- 
General,  on  behalf  of  the  plaintiif  above  named,  and  John  T.  Hoffman 
on  behalf  of  the  above-named  defendant,  and  after  due  deliberation 
hereupon  had  it  is 

Ordered,  That  William  S.  Carman,  of  the  city  of  New  York,  be 
and  he  hereby  is  appointed  receiver  of  all  the  corporate  property,  assets 
and  effects  held  by  it. 

It  is  further  ordered  that  such  receiver,  before  entering  upon  the 
duties  of  his  office,  execute  a  bond  to  be  signed  by  himself  and  suffi- 
cient sureties,  to  be  approved,  after  notice  of  application  therefor  to 
the  Attorney- Gen  era],  by  a  justice  of  the  Supreme  Court,  as  to  its 
form  and  sufficiency,  and  manner  of  execution,  in  the  penal  sum  of 
$400,000,  said  bond  to  be  given  to  the  People  of  the  State  of  New 
York,  and  to  be  filed  in  the  Albany  county  clerk's  office. 

It  is  further  ordered  that  said  receiver  have  and  enjoy  all  the 
powers  and  duties  conferred  upon  such  receivers  by  the  Revised 
Statutes  of  the  State  of  New  York  and  the  laws  thereof ;  that  all 
moneys  received  by  him,  and  all  the  securities  and  obligations  now 
held  by  said  defendant,  The  Third  Avenue  Savings  Bank,  excepting 
the  sum  of  $10,000,  to  be  retained  by  said  receiver  for  the  payment 
of  necessary  and  incidental  disbursements,  be  deposited  with  the 
United  States  Trust  Company  of  the  city  of  New  York,  to  be  held 
by  said  last-named  corporation,  subject  to  the  further  order  of  this 
court,  and  to  the  credit  of  the  defendant  in  this  action,  said  money 
and  securities  so  deposited  as  aforesaid  with  said  United  States  Trust 
Company  not  to  be  delivered  over  by  it,  except  subject  to  and  in  pur- 
suance of  the  order  of  this  court. 

It  is  further  ordered  that  said  corporation^  The  Third  Avenue  Sav- 
ings Bank,  its  officers  and  agents,  be  restrained  and  enjoined  from 
exercising  any  of  its  corporate  rights,  privileges  or  franchises,  and 
from  collecting  or  receiving  any  debts  or  demands,  and  from  paying 
out  or  in  any  manner  transferring  or  delivering  to  any  other  person 
than  the  receiver  above  named,  any  of  the  moneys,  property  or  effects 
of  the  said  defendant  above  named. 

A.  M.OSBORN, 
Justice  Supreme  Court." 
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There  was  a  summons  and  complaint,  and  all  that  kind  of  thing. 
The  point  I  want  to  call  the  attention  of  the  Senate  to  is  precisely 
this,  that  absolutely  there  was  no  time  lost  in  this  thing,  and  the 
evidence  shows  how  it  was  done. 

The  bank  went  up  there  and  employed  counsel  to  prepare  the 
papers,  and  they  were  all  ready  before  they  went  to  see  Mr.  Ellis. 
They  went  to  see  him.  They  were  shown  into  his  room,  and  there 
he  conferred  with  them  ;  and,  while  there,  he  sent  out  to  his  clerk 
to  send  him  the  last  report  of  the  examiners,  showing  the  $219,000 
deficiency. 

Senator  Spragub  —  Mr.  Tracy,  on  page  33  (the  order  recites  that, 
on  reading  and  filing  the  summons  and  complaint,  report  of  Hon.  De 
Witt  0.  Ellis,  etc.,  is  there  any  evidence  that  this  matter  was  called  to 
Mr.  Ellis'  attention,  or  did  he  make  any  such  report  ? 

Mr.  Teacy  —  I  will  show  you  what  it  is  in  a  moment.  The  ques- 
tion of  the  Senator  was  one  which  I  answered  at  large.  They  found 
a  vei'y  good  man,  Mr.  Hun,  who  is  an  expert  in  all  public  matters  at 
Albany,  and  who  got  up  these  papers;  and  they  went  to  the  oflBce  of 
the  superintendent,  and  they  were  shown  into  his  private  room;,  and, 
while  in  there,  he  sends  out  his  clerk  to  bring  him  in  the  last  report 
of  the  bank  —  the  report  of  January,  1875,  in  which  he  had  the 
demonstration  made  of  its  being  dishonest  and  a  fraud  all  the  way 
through,  as  shown  by  his  own  examiners.  He  had  that  brought  in 
before  him,  and  in  a  few  moments  the  proceedings  were  complete  and 
Mr.  Ellis  verified  the  complaint.  Mr.  Ellis'  letter  was  completed  and 
given  to  them ;  and  he  comes  to  you  and  tells  you  'that,  when  the 
committee  arrived  at  his  office,  he  was  getting  down  the  statutes,  pre- 
paring to  write  the  letter.  Something  or  other  had  suggested  the 
shadow  of  coming  events.  It  had  got  to  him  in  a  mysterious  way,  and 
he  had  sat  down  to  investigate  this  matter.  What  had  stirred  him  up 
after  his  sleep  of  six  months  ?  Atthe  sixtieth  minute  of  the  eleventh 
hour  he  came,  and  then  the  complaint  was  made. 

I  will  read  this  complaint,  if  you  please. 


"  SUPEEME  COURT  —  Albany  County. 

The  People, of  the  State  of  New  Yoek  against  The  Third  Ave- 
nue S4.TINGS  Bank. 

The  above-named  plaintiffs,  by  Daniel  Pratt,  their  Attorney-General, 
complain  of  the  defendant,  and  allege : 

That  the  defendant  is  a  corporation  duly  created  and  organized 
under  and  in  pursuance  of  an  act  of  the  Legislature  of  the  State  of 
200 
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New  York,  entitled  "An  act  to  incorporate  the  Bloomingdale  Savings 
Bank,"  passed  April  17,  1854,  and  an  act  entitled  "An  act  to' amend 
an  act  entitled  'An  act  to  incorporate  the  Bloomingdale  Savings 
Bank,' "  passed  April  seventeenth,  one  thousand  eight  hundred  and 
fifty-four,  passed  February  24,  1859,  and  "  An  act  to  amend  '  An  act 
entitled  An  lict  to  incorporate  the  Bloomingdale  Savings  Bank,' " 
passed  April  17,  1854;  and  "An  act  amending  the  same,"  passed 
February  34,  1859,  passed  April  1,  1865  ;  and  "An  act  in  relation  to 
the  Third  Avenue  Savings  Bank,"  passed  April  35,  1867,  and  the 
several  acts  amendatory  to  those  above  named. 

That  said  corporation  has  for  several  years  last  past  conducted  and 
carried  on  in  the  city  of  ISTew  York,  in  the  State  aforesaid,  the  business 
of  a  savings  bank. 

That  said  corporation  is  now  and  has  been  for  more  than  one  year 
last  past  insolvent,  and  unable  to  pay  its  debts  and  the  liabilities  of 
the  said  corporation  arising  from  the  deposits  of  money  made  therein, 
have  been  and  are  very  much  greater  than,  and  far  in  excess  of,  the 
value  of  all  the  assets  of  said  corporation. 

That,  in  pursuance  of  chapter  371  of  the  laws  of  the  State  of  New 
York,  passed  in  the  year  1875,  and  chapter  693  of  the  laws  of  1871, 
the  Superintendent  of  the  Banking  Department  of  the  State  of  New 
York  has  caused  said  corporation  to  be  visited  and  examined  by  two 
competent  persons  appointed  by  him  for  that  purpose,  and  said  Super- 
intendent has  sent  a  communication  to  the  Attorney-General  of  the 
State  of  New  York,  a  copy  of  which  is  hereto  annexed  and  made  part 
of  this  complaint. 

Wherefore,  these  plaintiffs  demand  judgment,  first,  that  said  corpo- 
ration, the  defendant  above  named,  be  dissolved  ;  second,  that  said 
corporation,  its  officers  and  agents,  be  restrained  and  enjoined  from 
exercising  any  of  its  corporate  rights,  privileges  or  franchises,  and 
from  collecting  or  receiving  any  debts  or  demands,  and  from  paying 
out  or  in  any  manner  transferring  ordelivering  to  any  person  any  of 
the  moneys,  property  or  effects  of  the  said  corporation  ;  that  a  receiver 
of  the  property  and  effects  of  the  said  corporation  may  be  appointed 
pursuant  to  the  provisions  of  the  Eevised  Statutes  and  laws  o(  this 
State,  with  all  the  powers  and  authority  conferred  upon  receivers  in 
such  cases  ;  that  the  plaintiffs  have  their  costs  of  tliis  action. 

DANIEL  TEATT,  Attorney-General. 

Plaintiff's  Counsel. 


STATE  OF  NEW  YORK, 
Albany  City  and  County. 
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y  ss.  : 


De  Witt  C.  Ellis,  of  said  city,  being  duly  sworn,  says :  That  he  is 
the  Superintendent  of  the  Banking  Department  of  the  State  of  New 
York,  and  is  familiar  with  the  facts  set  forth  in  the  foregoing  com- 
plaint, that  the  aforesaid  complaint  is  true  of  his  own  knowledge 
except  as  to  those  matters  therein  stated  on  information  and  belief, 
and  as  to  those  matters  he  believes  it  to  be  true. 

D.  C.  ELLIS. 
Sworn  to  before  me  this  29th  ) 

day  of  September,  1875.        j  * 

R  M.  Barber, 
Oommissioner  of  Deeds,  Albany  County." 

You  will  notice  this  was  vei-ified  by  the  oath  of  Superintendent 
Ellis  himself.  Somebody  had  to  swear  to  the  complaint,  somebody 
that  knew,  and  therefore  Mr.  Ellis  swears.  I  will  now  call  your 
attention  to  the  letter  of  Mr.  Ellis  to  the  Attorney-General,  which  is 
as  follows : 

STATE  OP  NEW  YORK  : 

Bank  Department,         [ 
Albany,  September  39,  1875.  j 

Hon.  Daniel  Peatt,  Attorney- General  .- 

Sir.  — In  pursuance  of  section  44  of  chapter  371,  Laws  of  1875,  I 
hereby  call  your  attention  to  the  condition  of  the  Third  Avenue 
Savings  Bank,  in  the.  city  of  New  York.  From  the  oflScial  report 
made  by  Geo.  W.  Reid  and  W.  F.  Aldrich,  examiners  duly  appointed 
by  me  to  examine  into  the  affairs  of  said  savings  bank,  it  appears  that 
on  the  twenty-third  day  of  March  last  the  liabilities  of  said  bank 
were  $1,443,112.39,  and  the  assets  were  $1,223,886.08,  showing  a 
deficiency  of  assets,  with  which  to  meet  its  liabilities,  of  $219,229.81. 
.  From  official  knowledge  I  have  reason  to  believe  that  the  deficiency 
has  largely  increased  since  that  date,  and  that  the  condition  of  said 
bank  is  such  that  it  is  no  longer  safe  or  expedient  for  it  to  continue 
its  business.  I  would,  therefore,  recommend  that  you  take  such  legal 
proceedings  in  the  premises  at,  may  be  required  to  close  up  its  affairs. 
Respectfully  yours, 

D.  0.  ELLIS,    ' 

Superintetident, 
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STATE  OF  NEW  YORK^  ^  ^^ 


City  ai^d  County  of  New  York,   j 

Daniel  Bates,  of  the  city  of  New  York,  being  duly  sworn,  says  that 
he  is  the  president  of  the  Third  Avenue  Savings  Bank,  defendant 
in  the  above-entitled  action  ;  that  the  allegation  of  the  complaint 
and  the  certificate  or  communication  of  D.  C.  Ellis,  superintendent, 
etc.,  hereto  annexed,  are  true. 

DANIEL  BATES. 

Sworu  to  before  me  this  39th  [ 
day  of  September,  1875.       j 

ft.  M.   I5AEBEE, 

Commissioner  of  Deeds,  AHa7iy,  N.  Y. 
Indorsed  :  Piled  September  29, 1875,  4:15  p.  M. 


SUPREME  COUET  — Albany  County. 

The  People  of  the  State;of  New  York  against  The  Third  Ave- 
nue Savings  Bank. 

And  now  come  the  Third  Avenue  Savings  Bank,  defendant  above 
named,  by  M.  T.  &  L.  G.  Hun,  its  attorneys,  and  answers  the  com- 
plaint of  the  plaintiff  and  alleges :  That  the  defendant  is  and  was, 
during  the  times  mentioned  in  the  complaint,  a  corporation  duly 
created  and  organized  under  and  in  pursuance  of  the  laws  of  the  State 
of  New  York,  and  carried  on  business  in  the  city  of  New  York,  as  in 
the  complaint  alleged  ;  that  the  several  allegations  in  the  complaint 
contained,  as  to  the  financial  condition  of  the  defendant  and  as  to  the 
Superintendent  of  the  Banking  Department  of  the  State  of  New  York, 
are  true. 

M.  T.  &  L.  G.  HUN. 
Defendant's  Attorneys,  Albany,  N.  Y. 


SUPREME  COURT  -Albany  County. 

The  Peopi>e  oe  the  State  of  New  York  against  The  Third  Ave- 
nue Savings  Bank. 

To  Messrs.  M.  T.  &  L.  G.  Hun,  Defendant's  Attorneys: 

Gentlemen. — Take  notice   that  on  all  the  pleadings  and  papers, 
record  and  proceedings  had  in  this  action,  this  court  will  be  moved  at 
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a  Special  Term  thereof,  to  be  held  at  the  City  Hall,  in  the  city  of  Al- 
bany, on  the  4th  day  of  October,  1875,  at  the  opening  of  the  court  on 
that  day  or  as  soon  thereafter  as  counsel  can  be  heard  that  judgment 
of  dissolution  be  entered  against  the  defendant  above  named,  and  that 
a  receiver  of  its  assets  and  effects  be  appointed,  and  that  the  plaintifi 
have  such  other  or  further  order  or  relief  in  the  premises  as  may  be 
just. 

Yours,  etc., 

DANIEL  PEATT,  Attornetj- General, 

Plaintiff's  Attorney. 

Upon  this  the  proceedings  were  set  forth,  and  finally,  after  injunc- 
tions and  all  that  kind  of  thing  was  passed,  an  appointment  was  made 
of  receiver  of  Mr.  Oarman.  I  will  call  your  attention  to  page  32  and 
you  will  see  how  this  came  in.  Then  there  is  a  provision  that  he  shall 
deliver  the  usual  bond,  and  that  the  delivery  shall  be  made  to  him  in. 
the  usual  way ;  and  that  was  indorsed  in  and  recorded  in  the  county 
clerk's  office  on  the  same  day.  Nojv,  Mr.  Ellis  was  by  all  this  time  ; 
he  condemned  that  report  which  Mr.  Oarman  had  signed,  as  a  false 
report ;  it  tuas  a  false  report.  Mr.  Oarman  had  been  secretary  from 
that  time  to  this.  Mr.  Ellis  stood  by  and  saw  this  done,  and  what 
does  he  say  about  it?  He  says  to  the  Senate,  "it  was  none  of  my  bus- 
iness to  appoint  a  receiver,"  but  it  was  his  business  to  cry  out  and 
spare  not  when  there  was  such  a  proposition  as  that  to  make  such  a 
man  receiver  of  the  bank. 

Senator  Sprague — Mr.  Tracy,  does  it  appear  when  Mr.  Oarman 
was  appointed  secretary. 

Mr.  Teact — A  little  while  before  he  signed  the  report ;  two  weeks 
I  think;  see  what  Mr.  Ellis  says  before  the  committee: 

"  Q.  Did  you  or  did  you  not,  think  it  your  duty  to  inform  the 
court,  etc.,"  and  he  replies  "  A.  I  only  saw  these  gentlemen  for  a  few 
minutes ;  I  do  not  think  the  fact  occurred  to  me  at  all  about  the  re- 
ports, etc.,  *  *  *  although  it  is  none  of  my  business  to  appoint 
a  receiver." 

A  wonderftilly  easy  way  to  define  his  powers ;  very  much  all  the 
way  through.  Mr.  Oarman  was  a  totally  unfit  person  to  be  receiver. 
Did  Mr.  Ellis  make  -any  complaint  about  it  ?  Not  any  complaint, 
whatevei'.  Other  people  saw  it  and  said  it  was  an  outrage,  and  they 
went  before  the  Supreme  Court  and  made  the  complaint  known  ;  and  it 
was  looked  into  and  held  to  be  an  outrage,  and  Carman  was  turned 
out. 

I  call  your  attention  to  those  proceedings  on  page  39.  There  is  an 
order  made  by  the  Hon.  T.  E.  Westbrook,  on  the  13th  day  of  Novem- 
ber, 1875  entitled   in   this   action.      The   proceeding  was  instituted 
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before  him  on  the  thirtieth  of  October,  and  was  returnable  the  sixth  of 
JSTovember,  with  the  petition,  affidavits  and  papers  on  which  the  same 
was  granted,  and  proof  of  service  and  had  been  adjourned,  from  time 
to  time,  by  the  counsel  for  Carman,  the  receiver. 


"  PLAINTIFFS'  EXHIBIT  No.  8. 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the  Supreme  Court  Chambers,  in  the  City  Hall  at  the  city 
of  Kingston  and  county  of  Ulster,  on  the  13th  day  of  November, 
1875. 

Present — Hon.  T.  E  Westbkook,  Justice. 

The  People  of  the  State  of  New  York  against  The  Third  Ate- 
NUE  Savings  Bajstk. 

On  reading  and  filling  the  order  to  show  cause  in  this  action,  dated 
the  30th  day  of  October,  1875,  made  by  Hon.  T.  E.  Westbrook,  jus- 
tice, etc.,  returnable  on  the  6th  day  of  November,  1875,  with  the  peti- 
tion, affidavits  and  papers  on  which  the  same  was  granted,  with  proof 
of  service  of  the  same  as  required  by  said  order,  the  return  thereof 
having  been  changed  to  this  day  by  order  of  the  justice  who  made 
the  same  on  the  application  of  William  Peet,  attorney  for  William  S. 
Carman,  receiver,  etc.,  and  on  motion  of  Edward  Fitch,  of  counsel  for 
the  petitioucr  named  in  said  petition,  after  hearing  Mr.  Edward  Fitcb, 
of  counsel  for  said  petitioner,  and  Algernon  S.  Sullivan  and  Mr. 
James  S,  Sterns,  each  separately  appearing  for  other  creditors  of  the 
defendant  concurring  in  the  petition,  and  after  hearing  Messrs.  Peet 
and  Hun,  for  Mr.  Carman,  the  receiver  and  the  defendant,  and  Mr. 
Charles  S.  Fairchild,  deputy  attorney-general  for  the  people,  it  is  or- 
dered, adjudged  and  decreed  as  follows  : 

First.  That  the  appointment  of  William  S.  Carman,  of  the  city  of 
New  York,  as  receiver  under  and  by  decree  of  this  court,  made  in 
this  action  at  a  Special  Term  thereof,  held  at  the  City  Hall,  in  the 
city  of  Albany,  on  the  4th  day  of  Octoljer,  1875,  be,  and  the  same 
is,  hereby  vacated,  annulled  and  revoked,  and  the  said  William  S. 
Carman  is  hereby  perpetually  enjoined  and  commanded  to  cease  and 
desist  from  performing, or  exercising  all  and  every  the  powers  and  du- 
ties given  to  or  conferred  upon  him  by  the  said  decree. 

Second.  That  Samuel  H.  Hurd,  of  the  city  of  New  York,  be  and 
he  hereby  is  appointed  receiver  in  the  place  and  stead  of  said  AVilliam 
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S.  Carman,  of  all  the  stock,  property,  things  in  action  and  effects  real 
and  personal  of  the  corporation  The  Third  Avenue  Savings  Bank, 
defendant  in  this  action,  and  of  all  property  held  by  it  with  the  usual 
powers  and  duties  in  such  cases  enjoyed  and  exercised  by  receivers  ac- 
cording to  the  practice  of  this  court,  subject,  nevertheless,  to  all  the  , 
terms,  conditions  and  provisions  expressed  and  contained  in  the  said 
decree. 

Third.  That  the  said  William  S.  Carman  account  for  and  deliver 
and  pay  over  to  the  said  Samuel  H.  Hurd,  hereby  appointed'receiver, 
all  the  money,  stocks,  property,  things  in  action  and  effects,  both  real 
and  personal,  which  have  come  into  his  possession  and  control  as  rc- 
ceiver,  as  aforesaid,  and  that  he  render  a  correct  and  true  account  of 
all  things  done  and  suffered  by  him  as  such  receiver. 

Fourth.  That  Delano  C.  Calvin  be,  and  he  hereby  is,  appointed 
referee  to  take  and  state  the  account  of  said  William  S.  Carman,  as 
receiver,  as  aforesaid,  and  report  the  same  to  the  court,  with  his  opin- 
ion thereon. 

Fifth.  That  the  final  decree  in  this  action,  made  as  aforesaid,  be 
and  the  same  is  hereby  amended  so  as  to  conform  to  this  order. 

Sixth.  It  is  further  ordered  that  the  said  Samuel  H.  Hurd,  who  is 
hereby  appointed  receiver  as  herein  before  stated,  shall  execute  a  bond 
in  the  penalty  of  one  hundred  and  fifty  thousand  dollars,  conditioned 
for  the  faithful  performance  of  the  trust  committed  to  him  as  such 
receiver  as  aforesaid ;  the  form  thereof  and  sureties  thereto  shall  be 
approved  by  one  of  the  justices  of  this  court,  upon  the  approval 
whereof,  and  not  before,  the  said  Samuel  H.  Hurd  shall  enter  upon 
the  discharge  of  his  duties  as  such  receiver ;  that  upon  the  entry  of 
this  order  and  the  filing  of  the  bond  approved  as  aforesaid,  and  the 
presentation  to  the  said  William  S.  Carman  of  a  copy  of  this  order 
duly  certified  by  the  clerk  of  the  county  of  Albany,  and  of  a  certifi- 
cate by  the  clerk  aforesaid,  that  the  bond  hereby  required  has  been 
duly  filed,  the  said  William  S.  Carman,  who'  is  hereby  removed  from 
his  position  as  receiver,  shall  immediately  deliver  over  to  the  said 
Samuel  H.  Hurd  all  property  of  any  kind,  name  and  nature,  which 
he  has  in  his  possession  or  under  his  control  by  virtue  of  his  original 
appointment  as  such  receiver,  and  also  all  books,  papers,  documents, 
vouchers  and  memoranda  kfept,  made  or  taken  by  him  while  acting  as 
such  receiver. 

And  it  is  further  ordered  that  the  judgment  entered  in  this  action 
remain  in  full  force,  except  so  far  as  it  may  be  modified  by  this  order, 
the  various  parties  who  have  appeared  upon  this  motion  will  be  heard 
hereafter  upon  the  allowance,  if  any,  to  be  made  to  counsel. 

Clerk  of  Albany  county  willente'r  the  foregoing  order. 
(Copy.)  T.  R.  WBSTBROOK, 

Justice  Supreme  Court. 
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Indorsed :  Recorded  in  Albany  County  Clerk's  oflBce  December  6, 
1875.  2  M.  in  book  of  orders  appointing  receivers  of  judgment  debt- 
tors  at  page  444,  etc. 

WM.  B.  HAS  WELL, 

Clerh. 
Filed  December  6,  1875,  2  p.  m. 


SUPREME  COURT. 

The   People   ot?  the  State  of   New  York   against  The   Third 
Avenue  Savings  Bank. 

Ulster  Special  Term,  November,  1875. 

Motion  on  the  part  of  the  defendants  to  remove  William  S.  Car- 
man from  the  office  of  receiver  of  the  bank. 

Mr.  Fitch,  for  sundry  depositors  making  the  motion. 

Algernon  S.  Sjillivan,  for  other  depositors  who  unite  in  the  appli- 
catied. 

James  S.  Stearns,  for  still  other  depositors  who  also  asked  the  re- 
moval of  the  receiver. 

Peet  cf-  Hun,  for  the  receiver. 

Charles  S.  Fairchild,  Deputy  Attorney-General,  for  the  people. 

Westbeook,  J. — Continual  engagements  in  Circuit,  since  the  sub- 
mission of  this  matter  one  week  ago,  have  prevented  its  i^arlier  exam- 
ination and  decision,  and  other  and  pressing  duties  at  the'  present  only 
allow  a  very  brief  statement  of  the  reasons  which  induce  me  to  grant 
the  application  to  remove  the  receiver.  From  the  complaint  in  the 
action,  which  was  verified  by  Daniel  Bates,  president  of  the  defendant, 
it  appears  that  The  Third  Avenue  Savings  Bank  was  on  the  ^9th  day 
of  September,  1875  (the  day  of  the  verification  of  such  complaint), 
insolvent,  and  had  been  for  more  than  a  year  prior  to  such  date.  On 
the  23d  day  of  January,  1875,  the  receiver,  who  was  then  the  secretary 
of  the  corporation,  signed  and  verified  a  report  which  purported  to  be 
a  just  and  true  statement  of  the  condition  thereof,  on  the  first  day  of 
that  month,  whereby  it  was  shown  that  the  bank  was  solvent,  and  that 
the  assets  of  the  institucion  were  $6,960.65,  in  excess  of  its  liabilities. 
On  the  26th  day  of  December,  1874,  and  about  a  month  prior  to  the 
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date  of  such  report,  the  present  receiver  had  been  made  secretarv  of 
the  defendant,  at  which  time  its  situation  must  have  been  known  to 
the  directors  who  appointed  him.  The  suit  to  dissolve  the  corporation 
and  wind  up  its  affairs,  was  confessedly  instituted  at  the  request  of  its 
directors  and  the  appointment  of  the  present  receiver  upon  the  appli- 
cation for  judgment.  No  objection  being  made  by  any  of  the  counsel 
who  appeared  in  it  originally,  was  evidently  the  suggestion  of  such 
officers.  The  present  application  then  presents  this  question :  Is  an 
individual,  who,  on  the  :i6th  day  of  December,  1874,  was  appointed 
secretary  of  the  then  known  insolvent  savings  bank  by  its  three 
directors,  who  was  used  by  them  in  a  month  thereafter  to  make  and 
verify  a  false  statement  declaring  its  solvency,  and  who  was  named  by 
them  as  its  receiver  in  a  suit  which  they  caused  to  be  instituted  to 
wind  up  its  affairs,  a  fit  and  proper  person  to  execute  such  trust ; 
especially  should  he  be  retained  when  every  creditor,  so  far  as  known, 
asks  for  his  removal  'i  The  statement  of  the  case  indicates  the  answer. 
If  Mr.  Carman  made  a  willfully  false  oath  in  January,  1875,  repre- 
senting the  bank  to  be  solvent,  he  surely  is  not  a  proper  person  to  be 
intrusted  with  the  delicate  and  important  duties  which  he  is  called 
upon  as  a  receiver  to  discharge.  If,  after  filling  the  office  of  secretary 
for  only  three  days  less  than  a  month  he  could  be  so  easily  imposed 
upon  as  to  make  such  false  statements,  he  certainly  has  not  the  requi- 
site mental  qualifications  to  grapple  with  the  difficulties  which  must 
surround  him  in  his  new  position.  If  he  was  so  confiding  as  he  says 
he  was.  by  way  of  excuse,  as  to  take  the  actuary's  statement  of  the 
condition  of  the  company  as  true,  and  swear  positively  upon  mere 
information,  without  knowledge,  such  confidence  may  be  imposed  upon 
hereafter,  as  it  certainly  has  been  in  the  past,  to  the  great  injury  of 
others.  Apart,  however,  from  the  objections  which  present  themselves 
to  the  continuance  of  Mr.  Carman,  as  receiver,  by  reason  of  his  con- 
fessedly erroneous  report  and  affidavit  in  January  last,  his  connection 
with  the  managers  of  the  institution  renders  him  an  improper  person 
to  discharge  this  trust.  He  was  the  secretary  of  their  selections  the 
receiver  of  their  choice.  In  his  latter  capacity  he  will  be  called  upon 
to  investigate  the  acts  of  his  patrons,  and  the  proper  discharge  of  his 
duties  may  require  him  to  sue  those  to  whom  he  is  under  personal 
obligations.  Duty  and  feeling  should  not  collide  in  the  person -of  the 
receiver.  If  they  do,  and  the  former  is  Overcome,  human  nature  will 
only  repeat  itself.  To  such  a  temptation  no  officer  which  the  court 
selects  should  be  subjected.  These  views  have  been  expressed  before 
by  me  in  another  case,  and  they  are  regarded  as  sound  now.  Besides, 
the  investigation  of  his  own  conduct  as  secretary  may  be  necessary. 
How  many  of  the  present  depositors  of  the  defendant,  if  any,  have 
become  such  by  reason  of  his  false  statement  in  January  does  uot 
201 
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appear.  It  is  but  fair  to  conclude,  however,  that  as  there  was  no  public 
disavowal  by  Mr.  Carman  of  the  want  of  truth  in  his  aflBdavit  until 
this  suit  instituted  in  September  last  to  dissolve  and  distribute  the 
effects  of  the  corporation,  startled  the  public,  that  considerable  of  the 
creditors  became  such  during  that  period.  Is  it  fair  to  such  persons 
that  Mr.  Carman  should  sit  in  judgment  upon  his  own  conduct?  To 
this  most  obviously  only  a/  negative  answer  can  be  given.  Por  the 
reasons  thus  briefly  stated,  Mr.  Carman  must  be  removed  and  a  new 
receiver  appointed.  The  attorneys  for  the  moving  parties  will  prepare 
the  necessary  order  and  submit  the  same  to  me  for  approval. 

I  now  call  the  attention  of  the  Senate  to  the  testimony  taken  before 
the  committee  at  page  464,  the  facts  on  which  I  make  these  assertions. 
This  was  on  the  examination  of  Mr.  McDonald,  an  expert  who  was- 
examined  before  the  committee,  and  has  had  large  scrutiny  of  these 
papers,  and  was  examined  as  to  their  contents. 

"Q.  When  the  bank  stopped,  was  there  money  enough  there  to  run 
the  bank,  to  pay  the  expenses  of  the  bank?     A.  No,  sir. 
Q.  They  had  used  up  the  money?     A.  Yes,  sir." 
I  now  refer  to  page  65  of  this  tpstimouy  before  the  Senate,  as  to  th 
number  of  depositors. 

"  Q.  Will  you  state  how  many  depositors  there  were  of  that  bank 
altogether  at  the  time  it  was  closed?  A.  Upwards  of  7,000  open 
accounts. 

Q.  To  what  amount  did  they  all  come  to  ?  A.  One  million  four 
hundred  thousand  and  odd  dollars." 

I  now  refer  to  the  same  book,  page'  95,  to  the  examination  of  Mr. 
Sellers.  He  was  asked  it  he  had  made  any  further  figures  about  the 
depositors,  and  he  said  yes. 

"  Q.  Give  them  ?  A.  Between  the  twenty-second  of  March,  as  I 
understand  the  question,  and  the  twenty-ninth  of  September,  there 
was  deposited  in  that  bank  1319,537,17.  Tliere  was  drawn  out  dur- 
ing that  time  $433,978.58." 

Seilators  will  in  a  moment  see  that  the  amount  drawn  out  in  that 
time' exceeded  the  deposits  $114,000.  I  now  refer  to  page  54  of  the 
same  book. 

"  Q.  Will  you  turn  to  the  books  which  are  here  and  state  to  the 
Senate  how  many  new  depositors  made  deposits  with  the  bank 
between  March,  1875,  and  September,  1875'?  A.  lean  state  that  • 
I  have  not  tlie  books  here;  it  was  impossible  to  'briuo-  them  here  •  it 
would  take  a  car  to  bring  them  up  here. 

"  Q.  Can  you  state  them  ?  A.  Yes,  sir ;  upwards  of  700  new 
depositors  between  March  twenty-second  and  the  day  the  bank  closed  ; 
between  March  twenty-second,  the  day  of  the  examination,  and  the 
closing  of  the  bank. 
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Q.  What  was  the  amount  of  depositors  in  that  period  ?  A.  In  the 
neighboriiood  of  $130,000,  in  the  new  accounts. 

Q.  What  other  deposits  were  received  at  that  time,  and  the  amount  ? 
A.  I  do  not  remember  tliat  at  all;  I  have  no  way  of  getting  at 
that. 

Q.  Will  you  state  how  much  was  drawn  out  during  that  period  ? 
A.  About  $34,000,  leaving  about  -196,000  of  the  new  money  in  the 
bank  when  the  bank  clossd. 

Q.  About  134,000  of  the  new  depositors  drawn  out  ?  A.  Yes, 
sir. 

Q.  Leaving  how  much  in  ?  A.  In  the  neighborhood  of  about  $94,- 
000  to  $96,000." 

Those  are  the  new  victims,  after  Mr.  Ellis  was  satisfied  of  its  insolv- 
ency. He  let  it  alone,  holding  out  these  false  facts  before  the 
world. 

Can  anybody  invent  a  greater  case  of  neglect  of  duty  than  that,  of 
total  inefficiency,  of  knowing  "how  not  to  do  it,"  in  the  right  time  ? 
Is  the  Superintendent  of  the  Banking  Department  a  fit  man  to  be 
left  in  that  place,  with  all  these  victims  in  hunger  and  want;  entirely 
the  victims  of  his  inattention,  inefficiency,  incapacity,  neglect — or 
call  it  what  yon  please — his  not  doing  his  duty,  where  it  was  plainly 
before  his  eyes  what  he  should  do  ? 

There  has  been  one  dividend  of  fifteen  per  cent,  and  what  more 
they  will  get  we  do  not  know,  a  very  poor  solace  to  a  person  who  had 
in  there  a  very  small  sum  of  money  in  1875,  to  find  in  about  a  year 
or  two  after  that,  instead  of  having  their  money  safe  drawing  a  little 
interest,  five  or  six  per  cent  a  year,  they  will  get  fifteen  per  cent  of 
the  original  money  back  again.  I  can  but  think  of  a  case  I  heard  of, 
of  two  servant  women  of  very  moderate  intelligence,  the  one  saying 
she  Ijad  gother  money  in  a  savings  bank  and  the  other  one  said :  "  I 
trust  no  savings  bank,!  gave  all  my  money  to  churches,  and  it  is 
laid  up  in  heaven."  I  think  that,  while  they  laughed  at  her  as  an. 
improvident ;  she  was  quite  as  witty  as  the  other  who  trusted  to  a  sav- 
ings bank. 

Now,  during  the  period  that  Mr.  Ellis  let  this  bank  go  on,  its  pre- 
tended resourscs,  included  State  bonds  —  Kansas,  Lousiana,  Georgia, 
Alabama  and  Virginia  bonds  of  nearly  $400,000.  It  also  included  a 
bank-house  entered  as  $200,000,  which  it  never  was  worth,  and 
never  will  bring,  and  never  cost;  the  property  at  Tarrytown,  that 
har]  been  gathered  in  some  Scramble  to  collect  a  debt  improvidently 
made  by  a  former  president — 100  acres  for  villa-sites,  with  no  villa 
upon  it.  That  was  entered  as  a  large  item  and  when  times  were  tight 
in  the  bank,  and  that  was  depreciated,  they  ciphered  upon  it,  and 
added  about  $130,000  to  the  valuation  of  that  land  .at  Tarrytown,  to 
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keep  the  bank  floating ;  and  thus  the  thing  went  on,  having  about 
$400,000  of  these*  bonds  and  over  $500,000,  of  real  estate  in  their 
hands  and  then  from  $95,000  to  $115,000  of  what  was  called  "  trus- 
tees' obligation.-'  Now,  this  land  wAs  afterwards  some  of  it,  sold,  a 
very  little  of  it ;  but  it  was  a  most  ijiiserable  asset,  one  of  those  things 
a  merchant  takes  for  a  bad  debt ;  and  puts  the  deed  in  his  desk,  and 
thinks  not  about  it  until  the  tax  gatherer  comes ;  for  one  of  these 
days  something  may  come  out  of  it.  In  the  meantime,  it  is  a  small 
loss,  eating  upon  the  treasury  with  taxes. 

The  most  extraoadinary  thing  is  this  valuation  of  the  Tarrytown 
property,  increased  by  resolution  of  the  board,  July,  1874.  It  will 
be  recollected  the  panic  came  in  the  autumn  of  1873  and  things 
began  to  taper  off  from  that  time.  In  July,  1874,  you  will  see  how 
they  managed  it ;  I  will  read  from  page  57  : 

"  On  motion  of  Mr.  Hencken,  seconded  by  Mr.  Bruns,  resolved,  that 
in  view  of  the  fact  that  the  annexation  of  a  large  portion  of  West- 
chester county  to  the  city  of  New  York,  and  the  prospect  of  a  speedy 
completion  of  the  New  JYork,  Boston  and  Montreal  railroad  have 
enhanced  the  value  of  the  Tarrytown  property,  the  application  of  that 
real  estate  in  the  July  statement  be  estimated  as  follows : 

Seventy-seven  acres  at  $3,000 $154, 000 

Fifteen  acres  at  $1,000 15,000 

Total $169,000 


Also  the  following  resolution  :  On  motion  of  Mr.  Bruns,  seconded  by 
Mr.  Harison,  the  usual  semi-annual  dividend  was  declared  for  July." 

They  fix  up  tlie  balance  by  raising  the  price  of  that  property  in  a 
falling  market,  without  a  customer  for  a  lot.  There  never  was  any  of 
it  sold  until  the  receiver  sold  one  lot.  This  was  no  secret  ;  it  was 
right  before  his  eyes  if  he  wanted  to  see  it;  if  it  was  any  of  his  busi- 
ness to  see  it,  he  could  see  it  or  could  have  had  it  seen  by  somebody 
else. 

Will  the  Senate  be  good  enough  to  look  at  fpage  17?  There  you 
will  find  the  real  estate  at  Tarrytown,  Westchester  county.  New  York, 
cost  and  market  value,  $138,000. 

On  page  19  you  will  see  a  repetition  of  it.     On  page  17  I  find  : 

"Amount  of  assets  not  included  under  either  of  the  above  heads, 
the  particular  items  of  which  are  set  forth  in  Schedule  G.,  hereto 
annexed,  $96,120.49." 

On  page  19  it  is  reported  : 

'•  Amount  of  assets  not  included  under  either  of  the  above  heads, 
the  particular  items  of  which  are  set  forth  in  Schedule  G.,  hereto 
annexed,  $128,170.45." 


1605 

Now,  all  you  have  got  to  do  is  to  compare  the  two  schedules  and 
you  will  see  how  the  thing  is  done.  These  schedules  were  read  here, 
but,  by  seme  accident,-  they  were  not  printed;  but  they  are  in  the 
reports. 

Here  is  Assembly  Document  of  1875,  No.  108,  of  the  annual  report 
of  the  Bank  Department,  which  contains  these  things  complete. 

Senator  Bradley  —  What  are  the  Louisiana  bonds  put  at  in  that 
report  ? 

Mr.  Olmstbad  —  All  the  way  through,  $100,000.  The  Tarrytown 
property  was  estimated  at  $31,000  over  cost  in  July,  1874. 

Senator  Bradley — That  was  in  1875. 

Mr.  Tracy  — In  1874. 

Mr.  Chapman  —  That  valuation  was  not  increased  until  after  the 
July  dividend  was  passed,  and  did  not  appear  to  the  department  until 
the  1st  of  January,  1875,  and  that  did  not  come  to  him  until  after  the 
examination  of  Reid  and  Aldrich. 

Mr.  Tracy — The  remark  I  made  about  it  before  was  that  it  was 
in  the  minutes  of  the  bank,  and,  if  the  superintendent  had  performed 
his  duty,  in  looking  after  the  bank,  it  would  have  been  seen  at  once. 
It  was  kept  up  on  a  fictitious  entry.  The  examiners  returned  that 
they  did  not  scrutinize  the  real  estate,  as  the  bank  was  in  such  an 
unsound  condition,  and  so  they  left  it  there.  Then,  there  are  other 
items  of  real  estate  which  was  increased  all  along,  clear  down  to  1875. 
They  raised  on  the  banking-  house ;  that  was  shown  in  evidence 
before  you.  Before  they  got  through  they  had  raised  $100,000  on 
the  banking-house,  altogether.  It  was  sometime  before  when  they 
began  it. 

We  will  see  what  Mr.  Eeid  says  about  it  in  his  testimony  before  the 
committee,  at  page  388  : 

"  By  Senator  St.  John  : 

Q.  I  was  speaking  about  the  reports  of  the  increased  value  of  this 
real  estate  ;  when  I  spoke  about  it  I  did  not  refer  to  your  reports;  I 
referred  to  the  reports  made  by  the  bank  itself,  to  the  Superintendent 
of  the  Bank  Department;  therefore,  I  say  that  the  figures  which  I 
made  were  shown  to  be  entirely  correct  in  regard  to  it,  that  the  real 
estate  of  the  bank  in  1873,  was  $546,551  ;  at  the  time  that  report  was 
made,  I  don't  know  who  were  their  officers  — yes.  Decker  and  'Morgan 
were  the  people  who  made  the  report ;  they  then  show  an  excess  of 
assets  over  liabilities  of  $15,659  ;  the  next  year  they  reported  that,  as 
I  stated  before,  at  $579,651,  and  added  thereby  $33,100  to  their  esti- 
mated value  of  real  estate,  and  having  done  that,  it  left  them  according 
to  their  accounts,  taking  their  statement,  an  excess  of  liabilities  of 
$6,973  ;  by  adding  $33,000  to  their  real  estate,  they  were  still  able  to 
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show  to  the  department  on  theii-  returns  a  balaijce  of  assets  over  lia- 
bilities of  86,973;  the  next  thing  comes  in  in  those  same  reports  in 
1875  ;  I  don't  know  whether  you  paid  any  attention  to  those  reports 
or  not?  A.  I  have  looked  them  over,  but  I  have  not  the  items;  I  did 
not  examine  them  ;  I  have  nothing  to  do  with  them. 

Q.  The  next  report  was  made  $598,567,  deducting  the  valuation  the 
year  before— of  1874,  $579,651— it  made  an  additional  increase  of 
this  $18,916  ;  I  say  that  the  reports  made  to  the  department  in  those 
two  years  shows  an  increase  of  $52,01^.21,  put  on  their  real  estate  ? 
A.  Yes,  sir." 

Mr.  McGuiRE — I  think  your  statement  is  hardly  warranted  by  the 
fact.     For  1874,  the  Tarrytown  property  is  put  in  at  138,000. 

Mr.  Teacy — It  is  put  in  at  that.  Now,  the  Senate  will  observe 
that  this  bank  is  paying  dividends  clear  down  to  a  very  late  period — 
down  to  their  explosion — and  they  covered  them  up  by  making  fraud- 
ulent entries,  and  that  is  in  proof  at  page  463  of  the  committee. 

"  By  Senator  Wellman": 

Q.  I  understand  you  to  say  the  total  amount  of  dividends  declared 
were  made  up  fiom  fraudulent  entries  ?     A.   Yes,  sir. 

Q.  Then,  what  becomes  of  the  earnings  ?  A.  I  will  show  you  ;  at 
the  time  the  debit  against  this  account — at  the  time  these  fraudulent 
entries  were  made — that  debit  wiped  out  the  entire  amount  of  those 
receipts  ;  the  debit  to  the  profit  and  loss  account  on  the  1st  of  July, 
187a  ;  you  have  to  go  back  to  get  at  this." 

It  was  a  fraud  to  make  a  dividend,  and  "the  dividend  itself  was  a 
greater  fraud.  It  was  obvious  that  the  depositors'  ledger  and  the 
general  ledger  did  not  correspond  in  showing  the  amount  of  the 
liabilities  of  the  bank.  The  depositors'  ledger  has  an  aggregation  of 
footings,  showing  the  amount  of  the  deposits  and  the  amount  due 
depositors  above  the  payments  due  to  them,  and  the  general  ledger 
should  correspond  with  that  thing  ;  but  it  did  not.  The  depositors 
were  creditors  to  a  larger  amount  than  appeared  upon  the  general 
ledger,  and  the  depositors'  ledger  was  correct ;  and  by  fraud  this  had 
been  transferred  ;  and,  in  oi-der  to  ascertain  correctly  the  correct 
figures  about  it,  it  was  the  work  of  many  days  ;  but,  to  ascertain  the 
fact  that  they  did  not  agree,  was  only  the  work  of  a  fevi^  minutes. 

I  will  now  call  the  attention  of  the  Senate  to  the  committee  testi- 
mony on  page  463,  which  I  will  read  : 

"  By  Senator  St.'  John  : 

Q.  You  have  been  questioned  as  regards  how  long  it  would  take  to 
find  out  the  difference  on  the  deposit  ledger  ;  how  long  would  it   take 
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an  accountant  to  find  out  those  other  deficienoie?  which  you  have 
named  'i  A.  It  might  take  half  an  hour  or  an  hour;  I  could  do  it 
in  teu  minutes  ;  there  are  only  two  accounts  to  look  at — the  profit 
and  loss  and  suspense  account ;  anybody  could  take  up  this  ledger 
and  find  these  false  entries  within  an  hour,  every  one  of  them." 

These  deposits  exceeded  the  general  debt  by  a  very  large  sum.  It 
was  not  a  slight  affair.  I  will  read  from  page  51  of  the  Senate 
testimony. 

"  Q.  In  the  examination  of  your  books,  did  you  find  a  deficiency 
of  about  $66,000  of  cash,  between  the  depositors'  account  and  the  cash 
account  ?     A.  Yes,  sir. 

Q.  Point  that  out,  if  you  please  ?  A.  On  the  24th  of  September, 
1875,  I  find  on  the  journal  this  enti-y,  made  by  Mr.  Carman  previous 
to  his  removal  a  few  days  :  '  Profit  and  loss.  Dr.  To  depositors, 
account,  $66,617.28,'  this  amount  being  the  diff'erence  between  the 
general  ledger  and  the  dealers'  ledgers,  as  appears  by  balancing  the 
dealers'  ledgers,  commencing  the  1st  of  January,  1875,  and  continuing 
the  examination  by  the  secretary  and  book-keepers  down  to  date. 
Prom  information  received  of  former  clerks  of  this  bank,  this  differ- 
ence has  existed  in  the  books  for  several  years. 

By  the  Pebsident  : 

Q.  How  much  is  the  difference  ?  A.  Sixty-six  thousand  six  hun- 
dred and  seventeen  dollars  and  twenty-eight  cents  ;  that  is  to  say,  the 
dealers'  ledgers  sliow  $66,617.28  more  due  to  the  individual  depositors 
than  the  general  ledger  did." 

Now  the  fall  in  the  price  of  real  estate  is  no  argument  to  relieve 
the  superintendent  of  his  responsibility.  It  seems  that  the  whole 
world  knew  that,  after  the  panic,  real  estate  necessarily  fell,  and 
continued  to  fall  until  this  day.  The  examination  of  April,  1873, 
before ;  the  panic,  showed  a  deficit  of  319,000  and  odd  dollars, 
with  real  estate  put  in  at  the  old  price.  In  the  examination  in  March, 
1875,  they  did  not  disturb  the  old  valuation,  but  left  it  as  put  in 
1873,  as  it  had  been  put  in  before  the  panic;  and  the  examination 
of  1875  showed  an  enormous  deficiency,  without  changing  those  old 
prices  ;  Aldrich  swearing  he  left  the  real  estate  as  it  stood,  because 
he  found  there  was  such  a  large  deficiency  ;  he  did  not,  therefore, 
figure  further  in  the  matter  than  to  show  it  was  gone  any  way.  I 
ask  what  right  Mr.  Ellis  had,  at  any  time  after  the  panic  of  1873,  to 
suppose  this  bank  would  recuperate  with  deficit  so  large,  with  a 
large  amount  of  real  estate  on  a  falling  market,  with  a  southern  State 
bonds  to  a  large  amount,  and  $100,000  of  unsalable  Louisiana  bonds, 
returned  as  unfavorable  to  him  at  that  time.  As  it  stood  in  April 
1873,  the  bank  was  insolvent,  and  when  the  panic  came,  its  insolvency 
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only  deepened,  and  left  no  hope.  Suppose,  Mr.  President,  it  is  allowed 
to  go  on,  to  try  to  make  it  up.  Let  us  see  how  it  is  going  to  do  it ; 
let  us  track  them  out.  Suppose  that  new  depositors  came  there  and 
put  in  $1,000,000,  and  the  bank  loans  it  out,  it  pays  the  depositors 
about  six  per  cent,  something  like  that,  and  they  get  how  much?  Do 
they  get  seven  per  cent  ?  Not  quite  ;  it  has  its  expenses  to  pay,  and 
if  at  nets  six  and  one-half  per  cent,  it  does  very  well.  How  much 
does  it  make  in  a  year  out  of  $1,000,000  ?  $5,000;  Suppose  it  does 
not  lose  a  cent,  everything  goes  right;  at  that  rate,  how  long  would 
it  take  to  sponge  off  this  $219,000  ?  It  would  take  the  life  of  man  ; 
there  is  no  such  thing  as  a  savings  bank  with  a  deficiency,  and  insol- 
vent, working  itself  out  by  getting  poor  people's  money  in  there  to 
loan,  and  making  a  profit  of  it.  The  profit  is  exceedingly  small,  9,nd 
it  is  known  that,  in  most  of  these  banks,  the  accumulation  is  very 
trifling  ;  and  it  is  a  long  time  before  it  becomes  any  considerable  sum. 
By  the  receipt  of  interestiabove  the  expense  of  carrying  it  on,  and  the 
making  a  dividend  of  five  or  six  per  cent,  with  the  occasional  loss  that 
will  happen  in  the  administration  of  any  bank,  the  idea  of  a  bank 
working  out  with  any  kind  of  deficiency,  is  in  general  most  absurd.  I 
would  like  to  know  how  long  it  would  take  to  make  $219,000,  to  stop 
up  this  leak  in  this  bank  ?  How  many  millions  upon  millions  you 
would  have  to  have  of  deposits  placed  there  upon  which  you  could 
make  half  of  one  per  cent  a  year  to  work  it  out  ?  There  came  a  fall 
in  stocks  which  rang  like  a. bell,  and  the  whole  country  heard  it;  and 
he  must  have  known  it ;  and,  of  course,  the  bank  was  wrecked;  and 
he  finally  swears  afterwards,  it  has  been  insolvent  a  year,  and  from 
March  on  he  knew  it  ought  to  be  stopped.  There  has  been  some 
suggestion  of  excuses  thrown  out,  and  although  it  does  not  belong  to 
this  part  of  the  opening  of  the  case  for  me  to  go  into  it  now,  yet,  inas- 
much as  it  has  been  thrown  out  by  my  friend  on  the  other  side,  I  want 
the  Senate  to  notice  two  or  three  things.  Mr.  Ellis  offered  as  an  ex- 
cuse for  not  acting  after  the  examination  in  March  first,  that  there 
was  a  law  about  to  be  passed — a  law  in  process,  a  bill  being  worked 
through  the  Legislature  about  savings  banks.  That  is  the  first  one. 
Just  notice  the  date,  March,  1875,  the  examination,  and  May  seven- 
teenth the  law  was  passed.  That  is  the  first  period  to  which  the  ex- 
cuse applied.  During  that  period,  from  March  to  May  seventeenth, 
he  said  that  lie  expected  the  proposed  law  would  give  him  aid  in  the 
performance  of  his  duty. 

I  will  read  the  testimony  before  the  committee  on  page  520  in  refer- 
ence to  that:  "But  it  occurred  to  me  that  we  were  then  passing  a 
general  savings  bank  act;  the  bill  had  been  framed  and  introduced, 
and  it  was  in  the  hands  of  both  committees  ;  I  hud  spent  consider- 
able time  over  it,  and  that  bill  contained  some  remarkable  provisions, 
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considering  the  merging  of  one  bank  with  another ;  I  made  up  my 
mind  that  it  would  be  better  to  wait  until  that  bill  became  a  law,  hav- 
ing iu  view  the  effect  it  would  have  on  the  other  savings  banks ;  I  was 
satisfied  that  that  bank  would  have  to  be  closed." 

He  thought  it  was  best  to  wait  the  passage  of  that,  but  he  was 
satisfied  the  bank  would  have  to  be  closed.  He  did  not  expect  the  bill 
would  help  him  any.  It  might  help  him  about  other  banks,  but  not 
about  that.  "I  made  up  my  mind  that  it  would  be  better  to  wait 
until  that  bill  became  a  law,  having  in  view  the  effect  it  would  have 
ou  the  other  savings  banks;  I  was  satisfied  that  that  bank  would  have 
to  be  closed."  So  he  was  not  looking  to  the  bill  as  intended,  to  save 
the  depositors  of  the  Third  Avenue  Savings  Bank— that  was  ^  gone 
case  at  the  time  he  was  talking  about  it — when  the  bill  was  pending. 
He  explained  himself  a  litHe  more  fully  to  Mr.  Lamb,  who  said,  on 
page  1:23  of  the  Senate  testimony,  which  I  will  read  as  follows.  He 
was  afraid,  if  his  department  was  laid  open  before  the  Legislature,  it 
would  not  be  passed,  as  you  will  see  in  a  moment : 

"Q.  Will  you  state  what  was  said  and  done  in  that  conference  ?     A 
I  said  that  I  thought  the  bank  ought  to  be  closed  up;  Mr.  Ellis  said, 
in  view  of  pending  legislation  in   respect  to  savings  banks,  that  he 
thought  it  best  to  wait  until  the  Legislature  adjourned." 

He  did  not  want  to  have  his  department  looked  after  particularly. 

Then  there  was  a  question  asked  by  Senator  Woodin  : 

"  Q.  This  report  that  came  in  in  1875,  from  those  examiners,  is  the 
one  that  showed  the  large  deficiency  ?     A.  Yes,  sir. 

Q.  And  in  that  conversation  that  took  place  between  you  and  Mr. 
Ellis,  after  you  suggested  the  bank  should  be  closed  up,  he  replied 
that  he  thought,  in  view  of  pending  legislation,  that  proceedings  had 
better  not  be  taken  ?  A.  In  view  of  pending  legislation  in  respect  of 
the  savings  banks. 

Q.  Did  he  state,  in  that  conversation,  how  the  pending  legislation 
would  affect  the  question  of  the  solvency  or  insolvency  of  that  bank  ? 
A.  No.  sir ;  there  was  no  discussion  of  the  question  generally  ;  but 
I  understood  that  he  felt  that  the  closing  of  this  bank  at  that  time 
might  obstruct  or  become  prejudicial  to'  this  general  savings  bank  act, 
which  he  desired  to  see  passed ;  it  was  the  effect  of  closing  upon  that 
bill  that  he  apprehended. 

Q.  Was  that  the  reason  assigned  by  him  ?  A.  I  don't  know  that 
it  was  stated  precisely,  but  that  is  what  I  understood ;  1  don't  think 
it  was  stated  fully  and  explicitly  ;  that  was  my  understanding  of  his 
reasons. 

Q.  It  was  not  that   the  bank  or  banking  institution  was  to  derive 
any  advantage  ?     A.   No,  sir ;  I  did  not  understand  that. 
202 
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Q.  But  that  tlie  legislation  pending  miglit  be  impeded  by  tlie  clos- 
ing of  the  bank  ?    A.  Yes,  sir. 

Q.  Is  that  tlie  reason  ?     A.   So  I  understand. 
•  Q.  How  long  were  you  engaged  in  conversation   witii    liim  about 
that  report?     A.   I  should  not  think  more  than  four  or  five  minutes. 

Q.   And  the  subject  was  dismissed  ?     A.   Yes,  sir. 

Q.  Have  any  further  conversation  with  him  about  it  ?     A.  No,  sir.'' 

So  you  see  that  he  and  his  deputy  agreed,  the  deputy  not  being  so 
precise  as  himself,  that  it  was  the  prejudicial  effect  of  winding  this  up 
that  ought  to  be  stopped  instanter  upon  the  passage  of  the  bill 
through  the  Legislature.  Members  of  a  legislative  body  always  want 
to  know  all  about  a  subject.  If  there  was  a  skeleton  in  the  office,  you 
wanted  to  know  it,  before  you  passed  any  more  laws  in  reference  to  it. 
Avery  fine  idea  was  this,  to  keep  still.  "If  this  bill  will  not  go 
through,  we  will  have  the  whole  thing  disturbed  and  my  powers  dis- 
turbed."' He  had  not  investigated  other  people,  and  did  not  want  to 
be  investigated  himself  If  that  excuse  was  good  for  any  thing,  it  only 
ran  to  the  seventeenth  of  May.  What  happened  the  seventeenth  of 
May  ?  Had  Duncan,  Sherman  &  Co.  failed  ?  No.  not  yet.  They 
had  time  twice.  After  the  Legislature  passed  the  bill,  why  did  we 
not  hear  him  firing  it  ofE  the  next  moment?  Not  a  bit  of  it.  He 
waits  until  Duncan,  Sherman  &  Co.  failed  on  the  twenty-seventh  of 
July,  and  then  he  goes  to  New  York.  He  thought  he  would  go  down 
and  talk  with  some  financiers  —  this  man  that  had  made  up  his  mind 
in  March  that  it  must  be  stopped,  and  that  the  new  bank  act  would 
not  help  it,  waited  and  did  not  apply  it. 

Then  he  marches  down  to  New  York  in  July,  some  time  in  the 
summer,  the  twenty-seventli  day  of  July  ;  waits  from  the  seventeenth 
of  May  to  the  twen-ty-seventh  of  July,  when  this  thing  was  goiug  on, 
and  where  is  the  exsuse  about  the  bill  ?  He  goes  to  New  York  and 
talks  about  the  thing,  to  get  advice,  and  then  he  comes  with  the  advice 
be  took  at  a  critical  moment.  The  man  who  had  neglected  every 
duty  about  this  thing,  at  the  last  moment  seeks  the  advice  of  some 
bankers,  and  put  the  matter  in  such  a  shape  as  an  excuse  for  neglect- 
ing bis  duty.  He  wen",  down  with  his  mind  made  up  in  March  that 
it  ought  to  be  stopped,  and  did  not  stop  it,  but  waited  until  the  fail- 
ure of  that  banking-house;  and  then  we  have  all  this  scheme  about 
meeting  these  gentlemen  and  their  opinions. 

I  beg  the  Senate  to  observe  that  Mr.  Ellis  before  the  committee 
named  four  gentlemen  upon  whom  he  called,  Mr.  Morrison,  Mr. 
Stewart,  Mr.  Macy,  Mr.  Cisco  ;  and  he  not  only  named  them  before 
the  committee,  but  lie  produced  three  of  them,  Mr.  Morrison,  Mr. 
Stewart,  and  Mr.  Macy,  as  witnesses  before  the  committee  and  they 
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were  there  examined,  and  on  this  trial  we  produced  Mr.  Cisco  to 
make  up  the  four. 

I  refer  to  page  523. of  the  committee  testimony. 

"Q.  State  more  fully  in  regard  to  this  merging  of  banks,  the  eflfect 
upon  depositors  in  otlier  banks,  how  the  merger  would  affect  them  ? 
[Objected  to.  Objection  overruled.]  A.  I  went  down  the  last  time 
with  a  view  to  settling  J;his  question  either  one  way  or  the  other  finally  ; 
the  day  I  arrived  in  New  York  was  the  day  of  the  failure  of  Duncan, 
Sherman  &  Co. 

Q.  The  delay  in  not  acting  upon  the  Third  Avenue  Savings  Bank 
until  you  went  down  this  time,  was  to  see  whether  any  thing  could 
be  brought  about  under  this  new  clause  in  the  law,  which  was  passed 
that  year,  in  regard  to  the  other  banks  ?  A.  That  was  my  object,  not 
to  save  the  Third  Avejiue  Savings  Bank,  because  I  did  not  think  it 
could  be  saved ;  I  made  an  attempt  in  that  direction,  but  it  was  to 
protect  the  depositors  of  the  smaller  banks  ;  that  was  the  sole  object. 

Q.  You  went  down  to  see  about  the  thing  finally  ?  A.  As  I  stated, 
the  failure  of  Duncan,  Shermau  &  Co.  took  place  the  day  that  I 
arrived  in  New  York;  I  got  there  at  night,  and  they  failed  about  11 
o'clock  that  day. 

Q.  To  settle  the  question  of  merger?  A.  Yes,  sir;  I  probably 
should  not  have  gone  if  I  had  known  of  the  failure  ;  I  didn't  knovv  it 
until  I  got  there. 

Q.  What  date  was  that  ?  A.  Their  failure,  as  first  reported,  was 
the  27th  of  July;  the  next  day  there  was  great  excitement  in  New 
York ;  very  shortly,  within  a  day  or  two  after  that,  I  called  on  these 
gentlemen  and  others  who  have  testified  in  regard  to  closing  up  this 
bank. 

By  Senator  St.  John  : 

Q.  It  was  soon  after  that  that  you  called  on  Mr.  Stewart  and  Macy 
and  the  others  ?     A.   Yes,  sir. 

By  Mr.  Chapman  : 

Q.  And  John  J.  Cisco  ?     A.  Yes,  sir.  ' 

Q.  You  called  on  the  men  that  came  before  us  to  testify  ?     A.   Yes, 

sir. 

Q.  Mr.  Morrison  ;  who  was  he  ?  A.  The  president  of  the  Manhat- 
tan Bank  ;  that  is  a  State  bank  which  represents  the  State,  and  pays 
the  interest  on  the  bonds  of  the  State  ;  the  State  agent,  and  also  where 
the  bank  plates  are  deposited.     [All  this  is  objected  to.] 

The  Witness.     John  J.  Cisco  is  another  gentleman  I  called  on. 

Q.  Who  was  he  ?  A.  He  was  at  one  tim.e  a  sub-treasurer  in  New 
York,  a  prominent  man,  a  banker  ;  I  called  on  Mr.  Macy,  the  presi- 
dent of  the  Seaman's  Bank  for  Savings. 
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Q.  A  lai'ge  institution  ?    A.  Yes,  sir;  one  of  the  best. 

Q.  Mr.  Stewart  ?  A.  He  was  president  of  the  United  States  Trust 
Company. 

Q.  The  largest  trust  company  ?  A.  The  largest  on  this  continent, 
I  believe ;  I  called  on  several  others  ;  I  called  on  the  representative 
men,  representing  the  different  moneyed  interests  in  New  York. 

Q.  On  the  question  of  closing  up  this  Third  Avenue  Savings  Bank  ? 
A.  Yes,  sir  ;  they  all,  I  believe,  with  one  accord,  said  it  ought  not  to 
be  done  under  the  circumstances,  unless  I  wanted  to  injure  the  other 
banks,  that  that  would  be  the  general  effect." 

That  is  what  he  says  he  got  from  these  gentlemen.  It  was  insolvent 
and  they  say  it  ought  to  be  closed.  We  will  see  how  these  gentlemen 
put  this  matter  themselves,  being  called  by  him  as  witnesses. 

John  A.  Stewart's  testimony  will  be  found  on  page  433  of  the  com- 
mittee testimony.  He  tells  what  his  business  is,  recollects  the  call 
from  Mr.  Ellis;  and  on  page  435  you  will  meet  this  precise,  issue : 

"  Q.  In  that  conversation  did  he  inform  yon  that  he  had  made  an 
examination  of  the  bank  and  found  it  insolvent ;  or  that  in  substance  ? 
A.  That  is  stating  it  pretty  broadly ;  I  think  he  stated,  that  in  his 
judgment  the  bank  required  attention  ;  I  won't  say  that  he  said  it  was 
insolvent. 

Q.  Do  you  recollect  of  his  speaking  something  of  this  kind  ;  that 
it  would  have  to  be  closed  up,  and  there  were  several  others  that  would 
follow  ?  A.  He  did,  sir  ;  and  the  advice  which  I  gave  him  was  based 
upon  the  statement  that  several  others  would  follow. 

Q.  And  you  recollect  the  fact  that  after  it  was  closed  up  several  oth- 
ers did  follow,  don't  you  ?     A.  Yes,  sir. 

Q.  About  a  dozen  of  them  ?     A.  About  a  dozen. 

Q.  Do  you  recollect  of  making  any  suggestion  to  him  in  regard  to 
the  real  estate  bringing  better  prices  in  the  fall,  probably  ?  A.  I  don't 
recollect  having  said  to  him  that  I  thought  it  would,  though  I  may 
have  done  so. 

Q.  Do  you  recollect  of  saying  to  him  that  the  effect  would  not  be 
as  disastrous  if  it  was  closed  up  after  the  summer  vacation,  when  the 
feeling  was  somewhat  allayed— this  excitement  ?  A.  I  recollect  stating 
to  him  that  it  would  perhaps  be  better  to  wait  until  the  excitement 
growing  out  of  the  failure  of  Duncan,  SheTman  &  Co.  had  in  a  meas- 
ure subsided  ;  I  don't  think  I  stated  to  him  that  it  would  be  better  to 
defer  it  until  fall,  because  I  don't  think  fall  is  generally  the  best  time 
of  the  year  to  proceed  to  wind  up  an  institution. 

Q.  You  don't  recollect  making  any  allusion  to  the  summer  vacation 
one  way  or  the  other  ?    A..  I  do  not. 

Q.  You  could  not  say  that  there  was  no  such    expression  ?    A.  No, 
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sir,  the  idea  wfis  that  just  at  that  time,  when  that  excitement  was  pre- 
vailing, it  might  be  disastrous  for  him  to  proceed  summarily  to  wind 
up  that,  to  be  followed  by  several  other  savings  banks,  and  it  was  in 
the  interests  of  the  depositors  generally  that  the  remark  was  made. 

By  Mr.  Olmstead  : 

Q.  Did  Mr.  Ellis  inform  you  fully  of  the  condition  of  this  Third 
Avenue  Savings  Bank?     A.  No  sir. 

Q.  Did  Tie  exhibit  to  you  any  reports  made  to  him  or  by  him  rela- 
tive to  that  bank  at  that  time  ?    A.  He  did  not,  sir. 

Q.  Did  he  inform  you  tliat  on  January  1,  1875,  the  secretary  of  that 
bank  had  made  a  report  to  the  Bank  Department  to  the  effect  that 
there  were  about  $7,000  surplus  money  in  the  bank,  and  that  on  March 
22,  1875,  his  own  examiners,  Mr.  Reid  and  Aldrich,  had  reported  a  de- 
ficiency of  upwards  of  $319,000  in  that  bank?  A.  No,  sir;  Mr.  Ellis 
gave  me  no  particulars ;  the  conversation  was  general  ;  I  certainly 
would  not  have  given  any  advice  where  the  particulars  were  presented 
to  me,  without  considering  it. 

Q.  He  did  not  give  you  that  information;  would  you  have  given  him 
the  advice  to  continue  that  bank  if  you  had  known  that  there  was  a 
deficiency  in  the  bank  of  $319,000  ?     [Objected  to.] 

Q.  [  Question  repeated. J  Would  you  have  given  him  the  advice  to 
continue  that  bank  if  you  had  known  that  there  was  a  deficiency  in 
the  bank  of  $219,000,  and  would  you  have  advised  that  it  should  con- 
tinue to  receive  subsequent  deposits  ?  A.  The  latter  part  of  it  I  can 
answer  unhesitatingly ;  I  would  not  have  advised  him  to  allow  them 
to  receive  subsequent  deposits  ;  in  regard  to  the  former,  I  don't  feel 
competent  to  answer  the  question,  not  having  the  particulars  presented 
to  me  at  the  time. 

Q.  If  you  had  been  conducting  the  bank,  you  perhaps  would  have 
endeavored  to  protect  the  public  as  much  as  you  can  against  the  con- 
sequences of  the  failure,  but  you  would  not  have  allowed  the  bank  to 
receive  deposits  ?  A.I  would  not  have  allowed  the  bank  to  receive 
deposits,  upon  the  statement  that  you  present  to  my  mind. 

Q.  Would  you,  or  would  you  not,  have  considered  it  your  duty,  as  a 
Superintendent  of  the  Banking  Department,  knowing  that  there  was 
a  deficiency  in  the  bank  of  upward  of  $319,000,  to  have  notified  the 
Attorney-General  of  that  fact  ?  [  Objected  to.]  A.  I  don't  feel  com- 
petent to  answer  the  question  what  I  would  have  done  as  superintend- 
ent, because  I  had  no  experience  as  Supei'intendent  of  the  Bank  De- 
partment, and  a  man  cannot  tell  what  he  would  do. 

Q.  Would  you  have  considered  it  yonr  duty  to  have  notified  the 
proper  ofiBcers  who  had  charge  of  closing  the  bank,  of  that  fact,  if  you 
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had  known  it— the  fact  that  there  was  a  deficiency  of  upwards  of 
$219,000  ?  A.  I  think  I  should  have  felt  it  my  duty  to  have  wound 
up  the  bank  if  I  knew  there  was  a  deficiency  of  1150,000  ;  the  only 
question  presented  to  me — if  I  am  permitted  to  say  by  way  of  expla- 
nation—bearing upori  this,  was,  whether  that  was  the  proper  time  to 
do  it  or  not. 

Q.  You  only  gave  him  general  advice,  1  understand,  in  such  gen- 
eral way  as  you  have  mentioned  here,  that  it  was  his  duty,  all  other 
things  being  equal,  to  do  whatever  was  proper  to  protect  the  general 
banking  interests  and  the  depositors  ?  A.  That  is  it,  sir  ;  the  con- 
versation was  entirely  general,  and  no  particulars  given. 

Q.  If  the  same  general  condition  of  the  bank  had  existed  two  years 
previously,  that  existed  at  that  time,  about  March,  1872,  and  that  fa:ct 
had  been  brought  to  the  knowledge  of  theBank'Superintendent,  would 
you  have  thought  it  proper  for  him  to  continue  that  bank  under  any 
circumstances,  for  two  years  and  six  months  ?  [  Objected  to.]  A.  I 
would  answer  that  by  stating  that  my  impression  has  been  unfavor- 
able in  regard  to  the  Third  Avenue  Savings  Bank  for  two  or  three 
years,  and  that  I  knew  of  no  special  reason  why  summary  steps  sliould 
be  taken  just  at  thai  time,  that  had  not  existed  previously: 

Q.  That  is  hardly  an  answer  to  the  question.  [  Question  repeated. 
Objected  to.] 

Q.  I  show  you  the  report  of  the  examiners  of  April  14,  1873,  and 
also  the  report  of  the  examiners  of  March  32,  1875  ?  A.  This  appears 
to  show  a  deficiency  of  $5,000. 

Q.  Will  you  please  look  over  the  securities  that  were  held  by  that 
bank  at  that  time,  and  state  whether,  in  your  opinion,  at  that  time,  in 
18?3,  that  bank  was  in  a  solvent  condition  ?  [  Objected  to,  first,  that 
it  is  not  within  any  of  the  charges  made  ;  second,  that  Mr.  Ellis  is  not 
charged  with  being  negligent  prior  to  the  report  of  March,  1875  ; 
again  it  calls  for  the  opinion  of  the  witness  as  to  what  he  would  have 
done  ;  again,  that  it  is  speculative  ;  again,  that  he  is  not  shown  to 
have  known  other  facts  bearing  upon  the  question,  such  as  the  Su- 
preme Court  had  passed  upon,  such  as  that  there  had  been  an  examina- 
tion of  five  months  of  this  same  bank  the  year  before  by  the  bank  de- 
partment; also,  that  the  examiner  who  reported  this  to  Mr.  Ellis  re- 
ported that  the  deposits  were  increasing  and  generally  in  favor  of  con- 
tinuing the  bank  ;  that  there  was  an  excess  of  income  over  expend- 
iture ;  that  these  and  other  elements  may  influence  his  decision  if  he 
had  known  in  regard  to  it.     Objections  overruled.] 

Q.  You  are  familiar  with  the  value  of  such  assets,  are  you  not  ? 
A.   I  don't  wish  to  call  myself  an  expert  in  such  matters. 
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By  Senator  St.  John'  : 

Q.  You  have  a  general  knowledge  ?  A.  I  have  a  general  knowl- 
edge ;  ifc  is  impossible,  looking  at  a  report  retrospectively,  to  say  what 
a  man  would  have  done  under  the  circumstances  ;  but  with  the  light 
which  I  now  have,  with  this  report  in  my  hand,  I  should  say  that  it 
would  be  the  duty  of  the  superintendent  to  close  it  up  ;  1  see  assets 
here  that  I  think  comparatively  worthless. 

Q.  Please  look  at  the  report  of  George  W.  Keid  and  W.  F.  Aldrich, 
of  March  22,  1875,  on  page  330  of  the  report  of  1875,  and  answer  the 
same  question  in  regard  to  that  report,  taken  in  connection  with  the 
former  report  ?     A.  This  shows  it  had  not  improved. 

Q.  It  shows  a  large  deficiency  ;  your  answer  would  be  tlie  same  in 

regard  to  this  as  to  the  former  question  ?    A.  It  showed  no  improve- 

*ment,  rather  the  reverse ;  it  shows  one  item,  I  observe,  that  is  not  in 

the  other,  of  individual   bonds;   I  don't  ^know  what  value  is  to  be 

attached  to  that. 

Q.  You  observe  a  deficiency  of  $219,000  and  upwards  ?  A.  I 
observe  an  apparent  deficiency  of  $44,000. 

Senator  St.  John  —  That  is  a  deficiency  of  income,  and  if  you  look 
above  you  will  find  a  deficiency  in  assets  of  1319,000. 

The  Witness  —  Yes,  sir  ;  I  see  a  decided  increase  in  the  deficiency 
—  an  increased  deficiency  in  the  assets. 

Q.  Over  1319,000;  that  would  be  conclusive  in  your  mind,  would  it 
not,  as  to  the  condition  of  that  bank,  taken  in  connection  with  the 
other  report  ?     A.  I  think  there  is  no  doubt  of  that,  sir." 

Senator  Gerard  —  Whose  testimony  was  that? 

Mr.  Tract  —  John  A.  Stewart's  of  the  United  States  Trust  Com- 
pany, who  was  represented  by  Mr.  Ellis  in  his  deposition  as  having 
been  the  man,  who,  if  he  had  been  advised  of  its  insolvency,  would 
have  advised  him  to  postpone  the  closing  of  the  Third  Avenue 
Savings  Bank.  We  will  now  turn  to  Mr.  Marcy's  testimony,  on 
page  464. 

"Q.  Will  you  tell  what  occurred  between  you  and  Mr.  Ellis,  as  far 
as  you  can  recollect  it  ?  A.  It  was  a  general  conversation ;  I  remember 
very  distinctly  my  first  reply  was  to  close  it  up  at  once. 

Q.  That  was  your  Jfirst  suggestion  ?  A.  Yes,  sir;  then  we  got  to 
discussing  the  interest  of  the  savings  banks,  which  was  very  large 
through  the  State;  the  excitement  was  very  large  at  that  time,  in 
regard  to  their  failure;  we  discussed  as  to  whether  it  would  be  to  the 
interest  of  the  savings  banks  generally  throughout  the  State  to  delay 
it  for  a  short  time  ;  I  think  that  was  our  conclusion^to delay  it  a  little 
while,  but  not  long." 

"Q.  Did  you  show  him  the  statement  of  March  33  and  33,  1875,  of 
the  examiners,  showing  a  deficiency  of  $319,366.81,  at  that  time  ?     A. 
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I  do  not  recollect  of  our  looking  over  any  statement ;  I  was  pretty 
familiar  with  the  bank,  and  the  situation  of  it. 

Q.  Was  it  a  subject  of  general  comment  in  the  street  among  busi 
ness  men  ?     A.  No  ;  I  do  not  think  it  was. 

Q.  Would  you  think  a  savings  bank,  showing  a  deficiency  of 
$319,366.81,  was  in  a  condition  to  continue  business  ?  [Objected  to.J 
A.  When  the  first  examination  was  made  by  Mr.  Hrtwell,  he  found  the 
bank  then  in  a  bad  state,  and  brought  the  papers  immediately  down 
to  me,  I  think  the  next  day ;  I  looked  over  it  then,  and  had  kept  , 
the  run  of  it  from  that  time  forward  ;  that  is  why  I  advised  him  at 
once  to  close  it  up  ;  but  it  was  not  done,  because  we  came  to  another 
conclusion. 

Q.     This,  conversation  that  you  had  with  Mr.  Ellis  was  four  months 
after  the  date  of  that  report  of  March  22,  1875  ?     A.  It  might  have* 
been. 

Q.  When  did  Duncan,  Sherman  &  Co.  fail  ?  A.  I  think  the  latter 
part  of  July. 

Q.  Would  you  have  considered  it  proper  or  right  for  the  trustees  of 
a  bank  in  this  city  to  continue  the  bank  and  receive  deposits  in  the 
bank,  after  there  had  been  shown  to  be  a  deficit  of  $319,226.81  ? 
[Objected  to.     Objection  withdrawn.]     A.  No,  sir. 

By  Senator  St.  John  : 

Q.  Did  you  consider  it  a  sound  bank,  or  a  good  bank  to  do  business 
with  ?    A.  No,  sir  ;  I  did  not." 

Now,  I  will  call  your  attention  to  the  testimony  on  page  467. 

"  By  Senator  St.  John  : 

Q.  Do  you  think  the  closing  up  of  this  bank  would  have  materially 
injured  or  impaired  the  standing  of  other  good  savings  banks  in  any 
way !'    A.  No,  sir  ;  it  would  not  do  that." 

I  call  your  attention  also  to  some  at  the  top  of  the  page  : 

"  By  Senator  St.  John  : 

Q.  Would  the  failure,  or  the  winding  up  of  a  savings  bank,  that 
had  this  reputation  among  business  men,  of  being  an  unsound  bank, 
would  the  winding  up  of  such  a  bank  create  any  great  sensation  in 
this  market,  or  would  it  injure  sound  banks  in  your,  opinion,  to  any 
great  extent  ?  A.  You  should  modify  that,  it  strikes  me.  because 
those  of  us  that  were  in  the  savings  bank  business,  inside  the  other 
banks,  and  knowing  it  would  not  afEect  us,  so  I  said,  '  close  it  up 
instantly.'" 
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Mr.  Morrison  is  examiued  at  page  49  of  the  committee  testimony: 

'•Q.  Whiit  occurred,  as  yon  now  recollect  it,  between  you  and  Mr. 
Ellis  in  relation  to  the  matter  ?  A.  Two  years  have  elapsed  since 
that  time,  and  it  is  difficult  for  a  man  to  remember  every  word  of 
conversation;  I  will  do  the  best  I  can;  I  will  not  vouch  for  the 
accuracy  of  every  word  I  say,  but  I  will  say  as  near  as  my  memory 
permits  me;  Mr.  Ellis  did  call  at  the  Manhattan  Bank,  as  he  was 
wont  to  do  occasionally  from  time  to  time,  and  found  myself  and  the 
cashier,  and  we  had  a  conversation  ;  I  recollect  of  that  conversa- 
tion particularly,  because  it  related  to  the  savings  banks. 

By  Mr.  Olmstead  : 
Q.  Can  you  give  the  date  ?     A.  I  cannot  give  the  date. 

By  Senator  St.  John: 

Q.  It  was  after  the  failure  of  Duncan,  Sherman  &  Co.  ?  A.  Yes, 
sir;  that  is  the  only  way  I  can  place  it ;  it  may  be  two  years  ago;  it 
is  a  long  time  ;  I  dismissed  the  matter  from  my  mind  ;  Mr.  Ellis  had 
an  interview  with  us,  the  cashier  and  myself,  ^in  a  conversational  way, 
and  he  stated,  I  think  —  I  will  not  state  positively  the  words,  but  1 
give  you  impressions  and  my  memory  of  what  was  said — I  think 
Mr.  Ellis  on  that  occasion  said,  that  he  had  been  to  see  one  or  two 
gentlemen  in  Wall  street  with  reference  to  his  position  —  with  refer- 
ence to  the  savings  banks  then  being  called  in  question  —  something 
to  that  purport;  that  he  understood  there  was  a  panicky  feeling  in 
•the  community,  and  under  these  circumstances  these  gentlemen  whom 
he  had  seen  before  coming  to  us,  felt  that  it  was  rather  a  time  when 
caution  was  necessary,  no  abrupt  act  to  be  done,  so  as  to  inflame  the 
feeling  that  was  then  existing,  the  panic  growing  out  of  the  failure  of 
savings  banks  and  Duncan,  Sherman  &  Co.,  and  others;  I  think  he 
submitted  a  question  to  us  something  of  this  kind  :  Whether  it  would 
be  expedient  and  proper  policy,  beneficial  in  general,  that  he  should 
be  prompt  in  winding  up  the  institutions;  something  of  that  kind, 
and  I  think  we  gave  it  to  him  as  our  op.nion  —  I  speak  in  the  plural 
number,  because  I  have  had  a  conversation  with  my  cashier  this  morn- 
ing, supposing  that  such  a  question  would  be  put  to  me,  to  see  if  his 
memory  and  mine  could  be  brought  near  each  other,  so  that  if  my 
memory  was  wrong  I  wanted  it  to  be  right  —  I  think  we  agreed,  myself 
and  the  cashier,  as  to  what  I  am  now  saying  to  you  —  that  Mr.  Ellis 
submitted  to  us  the  question,  first  expressing  his  own  opinion  in  view 
of  what  he  had  heard  as  to  the  panicky  state  of  feeling,  whether  it 
would  be  proper  to  be  abrupt,  to  be  prompt  or  to  take  any  immediate 
action  to  close  up  the  savings  institutions  in  the  city  that  required 
203 
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his  attention  ;  I  think  that  is  about  all  I  conld  say  as  to  what  Mr. 
Ellis  said  ;  now,  as  to  what  we  said  to  him  :  The  cashier  and  I  both 
agreed;  this  morning,  talking  the  matter  over,  that  we  said  to  him  that 
we  could  not  decide  that  question,  but  that  it  was  a  panicky  time,  and 
in  such  times  it  was  well  not  to  increase  the  panic  by  any  immediate 
action  where  no  loss  could  occur  from  a  little  delay,  and  that  we  had 
no  hesitation  in  saying  that  where  no  loss  would  likely  occur  by  delay? 
it  would  be  an  advantage  to  the  feeling  in  the  community  at  that 
time,  by  way  of  allaying  the  feeling  that  then  existed  ;  I.  don't  know 
that  I  could  fay  any  more  than  I  have  said." 

Senators  will  remember  Mr.  Cisco  came  here  and  was  examined. 
His  testimony  will  be  found  commencing  on  page  612  of  Senate 
testimony : 

Q.  Did  you  receive  a  call  from  Mr.  Ellis,  Superintendent  of  the 
Banking  Department  of  this  State,  in  the  summer  of  1875  ?  A.  Yes> 
sir. 

Q.  About  what  time  was  it  ?  A.  I  think  it  was  May  or  June,  1875, 
sir. 

Q.  Was  there  any  conversation  between  you  and  him  in  relation 
to  the  Third  Avenue  Savings  Bank?  A.  There  was  a  general  con- 
versation in  relation  to  that  bank. 

Q.  Will  yon  please .  state  what  the  conversation  was  ?  A.  Mr 
Ellis  said  the  Third  Avenue  Savings  Bonk  was  somewhat  embarrassed, 
and  desired  to  know  from  me  what  the  effect  would  be  of  closing  it 
up  ;  I  answered  him  that  the  community  was  very  much  excited  at 
that  moment  by  several  failures,  and  gave  him  that  of  Duncan,  Sher- 
man &  Co.,  'and  that  it  was  important  he  should  exercise  a  wise  dis- 
cretion in  relation  to  what  he  should  do. 

Q.  Did  you  tell  him,  sir,  that  it  would  be  very  inexpedient  to  close 
jt  then  ?  A.  I  did  not,  for  the  simple  reason  I  did  not  have  any  facts 
before  me  in  relation  to  the  matter. 

Q.  Repeat  that  ?  A.  I  did  not  tell  him,  for  the  reason,  I  say,  that 
I  had  no  facts  whatever  before  me,  Jio  figures  in  relation  to  it,  and  I 
did  not,  of  course,  know  the  condition  of  the  bank. 

Q.  Did  he  inform  you  that  the  bank  was  insolvent  ?  A.  He  did 
not,  sir ;  had  he  so  informed  me,  I  should  have  regarded  it  as  import- 
ant that  it  should  be  closed  up. 

Q.  Did  he  inform  you  that  the  bank's  assets  were  $315,000  less 
than  their  liabilities  ?     A.   He  gave  me  no  figures  whatever   sir. 

Q.  Do  you  recollect  the  day  of  the  Duncan,  Sherman  &  Co., 
failure  ?  A.  I  do  not  recollect  the  precise  day ;  I  think  it  was  in 
June,  it  may  have  been  in  May ;  I  think  it  was  in  June. 
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Q.  Do  you  recollect  whether  this  conversation  was  before  or  after 
the  failure  of  Duucan,  Sherman  &  Co.  ?     A.  It  was  after. 

Q.  ■  That  was  the  twenty-seventh  day  of  July ;  I  believe  you  had 
but  one  interview  with  Mr.  Ellis  that  summer  ?     A.  But  one,  sir. 

Q.  That  is  set  do'wu  as  having  occurred  on  the  twenty-seventh  of 
July  ?    A.  I  am  not  sure  of  the  time  ;  it  was  in  the  summer  of  1875. 

By  Mr.  McGuire  : 

Q.  Did  Mr.  Ellis  call  on  you  specially  in  regard  to  this  matter  ?  A. 
I  suppose  that  he  called  with  special  reference  to  this  matter  ;  he  had 
not  been  in  the  habit  of  calling  at  my  office;  I  have  seen  him  several 
times  before. 

Q.  Did  you  have  any  transactions  with  him  ?  A.  None  whatever ; 
I  never  had  any  transactions  of  any  kind  with  him. 

Cross-examination  of  Mr.  Cisco  : 

By  Mr.  McG-uire  : 

Q.  Mr.  Cisco,  you  do  not  assume  to  giVe  the  precise  language  used 
by  Mr.  Ellis  and  yourself  at  the  time,  I  suppose  ?  A.  I  give  my 
remembrance. 

Q.  The  substance,  as  you  now  remember  ?  A.  The  substance,  as  I 
now  remember. 

Q. ,  Did  you  know  at  the  time,  Mr.  Cisco,  that  the  only  way  the 
bank  could  be  closed  up  was  for  insolvency  ?  A.  I  was  not  aware  of 
it. 

Q.  Do  you  know  the  fact  that  a  corporation  can  be  closed  up  only 
for  insolvency  ?     A.  I  do. 

Q.  Or  for  a  violation  of  its  charter  in  some  way  ?  A.  We  have 
had  a  good  deal  of  evidence  of  that  recently. 

Q.  Does  not  the  fact  that  Mr.  Ellis  asked  you  what  to  do,  statin,g 
that  the  bank  was  in  trouble  and  your  advice  to-  him  to  proceed  with 
caution,  in  consequence  of  the  excited  state  of  the  public  mind,  call  to 
your  attention  the  fact  that  there  was  talk  about  the  insolvency  of  the 
bank  ;  to  put  it  in  another  form  :  If  the  word  "  insolvency  "  was  not 
mentioned,  does  not  the  fact  that  he  was  talking  to  jou  about  closing 
up  the  bank  now  call  to  your  mind  the  fact  that  there  were  some 
words  used  by  Mr.  Ellis,  conveying  to  you  the  impression  that  the 
bank  was  insolvent  ?  A.  The  impression  conveyed  upon  my  mind 
was  that  there  was  an  embarrassment ;  there  may  be  an'embarrassment 
without  an  insolvency."     *     *     *     * 

"  Q.  The  simple  fact  was  that  the  bank  was  embarrassed,  that  is, 
could  not  go  along  with  its  business?     A.  That  was  not  stated  that  it 


1620 

conld  not  go  along  with  its  business,  because  if  it  could  not  go  along 
with  its  business,  it  would  be  closed  up  at  once. 

Q.  What  construction  do  you  put  upon  the  term  "  embarrassed  ?  " 
A.  There  are  many  institutions  that  have  been  embarrassed,  and  so 
have  individuals,  who  have  yet  overcome  their  embarrassments  ;  it 
might  have  been  a  temporary  embarrassment  for  a  day  or  a  week  ; 
when  you  find  this  embarrassment  with  individuals  or  institutions, 
they  need  a  little  leniency' from  creditors  to  carry  them  over  ;  it  may 
tequire  something  of  the  kind  ;  it  may  require  other  things. 

Q.  Immediately  closing  up  an  embarrassed  individual  or  embar- 
rassed institution  would  be  disastrous  to  the  individual  or  institution  ? 
A.  Undoubtedly. 

Q.  How  Jong  did  this  conversation  last  between  you  and  Mr.  Ellis? 
A.  It  may  have  been  two  or  three  minutes  ;  it  was  very  short. 

Q.  At  this  time  you  had  no  personal  acquaintance  with  Mr.  Ellis  ? 
A.  Oh,  yes  ;  I  had  met  him  upon  several  occasions. 

Q.  You  never  had  any  business  transactions  with  him  ?    A.  No,  sir. 

Q.  Did  he  state  to  you  at  the  commencement  of  that  interview  that 
he  had  come  to  consult  with  you  as  to  your  judgment  about  immediate 
procedure  under  the  circumstances  ?     A.   He  did  not,  sir. 

Q.  In  other  words,  that  he  wanted  your  opinion  as  to  the  effect  of 
his  action  ;  wasn't  that  it  ?  A.  He  came  in  and  stated  that  he  had 
been  talking  with  two  or  thxee  gentlemen  in  Wall  street  in  relation  to 
this  matter. 

Q.  That  he  had  talked  with  other  financial  men  in  Wall  street  ?  A. 
And  he  wished  to  talk  with  me. 

Qi  Wished  to  know  your  views,  or  your  opinion,  upon  the  effect 
upon  savings banis  or  the  financial  condition  of  New  York?  A.  I 
stated  that  he  wished  to  know  the  effect  which  would  be  produced  if 
he  closed  up  the  bank. 

Q.  You  made  the  reply  that  you  have  stated  ?     A.  Yes,  sir. 

Q.  In  this  conversation,  lasting  for  a  period  of  about  fifteen  min- 
utes, there  must  have  been  a  good  deal  said  at  that  time  that  I  sup- 
pose you  do  not  now  remember ;  you  merely  give  the  result,  as  you 
now  remember  it,  of  the  last  interview  ?  A.  I  am  very  apt  to  remem- 
ber what  took  place  in  a  conversation  of  that  kind  ;  I. say  it  was  not 
more  than  fifteen  minutes  ;  it  may  have  been  much  less,  but  it  didn't 
occupy  over  that. 

Q.  But  you  see,  Mr.  Cisco,  the  words  you  have  used  would  not  take 
more  than  half  a  minute,  simply  the  words  that  you  have  given,  that 
you  and  Mr.  Ellis  spoke  ;  therefore,  this  must  have  been  an  epitome 
of  the  whole  conversation  ?  A.  I  differ  with  you  in  its  not  taking 
more  than  half  a  minute  ;  we  have  been  at  least  fifteen  minutes  in  re- 
eating. 
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Q.  I  say,  to  repeat  what  you  said,  Mr.  Ellis  asked  your  opinion  as 
to  the  effect,  and  you  advised  him  to  exercise  a  wise  discretion  ?  A. 
It  is  all  I  could  do;  had  he  told  me  he  had  come  to  consult  with  me 
as  to  his  action,  I  should  have  required  figures,  facts,  before  I  should 
have  given  a  proper  opinion. 

Q.  I  do  not  understand  that  Mr.  Ellis  called  upon  you  to  get  your 
opinion  as  to  the  condition  of  the  Third  Avenue  Savings  Bank  ;  if  I 
understood  you  correctly,  Mr.  Cisco,  it  is  that  he  called  upon  you  to 
get  your  judgment  as  to  the  effect  of  closing  the  Third  Avenue  Sav- 
ings Bank  upon  the  moneyed  interests  of  New  York?  A.  I  have 
given  you  my  answer  as  to  that. 

Q.  You  say  that  Mr.  Ellis  told  you  that  he  called  upon  two  or  three 
gentlemen  in  Wall  street  ;  did  he  mention  those  gentlemen's  names  ? 
A.  Yes,  sir, 

Q.  Who?  A.  John  A.  Stewart,  of  the  United  States  Trust  Com- 
pany ;  William  H.  Macy,  of  the  Seaman's  Savings  Bank;  those  were 
gentlemen  connected  with  large  moneyed  institutions;  I  think  they 
were  the  only  ones  he  mentioned  at  that  time. 

Q.  Did  he  mention  Mr.  Morrison's  name  at  that  tipie  ?  A.  I  think 
not. 

Q.  The  gentlemen  whose  names  he  mentioned  were  gentlemen  con- 
nected with  large  moneyed  institutions  in  the  city  ?  A.  Yes,  sir ; 
Mr.  Stewart's  is  the  largest  in  the  country. 

By  Senator  St.  John  : 

Q.  It  is  in  evidence  that  this  bank  was  examined  by  Messrs.  Reid 
and  Aldrich,  examiners  of  the  Bank  Department,  in  March,  1875, 
some  months  before  this  conversation  you  had  with  Mr.  Ellis ;  they 
reported  at  tliat  time  a  deficiency  of  assets  of  $319,361.81,  and  a  de- 
ficiency of  income  of  M4,791 ;  I  want  to  ask  you,  if  the  figures  of 
that  report  had  been  shown  to  you,  and  your  opinion  had  been  asked 
as  to  the  advisability  of  keeping  this  bank  along  and  b/idging  it  over, 
as  it  is  talked  [about,  or  winding  it  up,  what  would  you  have  said? 
A.  I  would  have  said  it  was  his  duty  to  wind  it  up  immediately. 

Examination  continued : 
By  Mr.  McGuire  : 

Q.  Would  you,  ,Mr.  Cisco,  have  advised  the  superintendent  to  have 
wound  it  up  immediately  if  you  had  been  satisfied  that  it  would  have 
caused  a  run  upon  all  the  savings  banks  of  the  city  of  'New  York  ? 
A.  Well,  sir,  I  do  not  think  it  would  have  produced  any  such  effect. 

Q.  I  am  asking  a  hypothetical  question ;  If  you  had  been  satisfied 
that  it  would  have  produced  a  run  upon  the  savings  banks  of  the  city 
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of  New  York,  would  you  then  have  advised  the  closing  of  the  bank, 
if  you  had  knowledge  of  these  figures  ?  A.  That  is  a  question,  sir, 
which  I  do  not  think  I  am  called  upon  to  answer  ;  if  I  had  been  in 
his  position  I  should  have  exercised,  as  I  say,  a  wise  discretion. 

Q.  By  producing  such  a  state  of  things  as  you  state,  a  run  upon  all 
the  savings  banks,  you  may  produce  a  greater  calamity  than  the  mere 
loss  of  that  bank  ?  A.  That  is  the  very  question,  if  you  have  looked 
at  the  subject  or  given  it  any  thought,  that  Mr.  Ellis,  as  at  the  head 
of  the  Bank  Department  of  this  state,  that  was  the  very  question 
that  he  was  to  determine,  what  effect  it  would  have  upon  the  public 
interest  if  he  did  close  it  up;  I  do  not  believe  it  would  have  had  any 
such  effect. 

Q.  That  is  a  mere  matter  of  opinion  ?  A.  You  were  asking  my 
opinion. 

By  Mr.  Tract  : 

Q.  Mr.  Cisco,  you  have  been  in  New  York  when  there  has  been  a 
run  upon  the  savings  banks  ?     A.  Oh,  yes,  sir. 

Q.  In  those  cases,  did  it  become  general  to  all  savings  banks  ?  A. 
It  did  not,  sir. 

Q.  Did  such  a  run  as  that  upon  one  or  more  savings  banks  effect 
Wall  street  in  the  gi-eat  monetary  transactions  ?  A.  Not  greatly,  sir  ; 
of  course  it  produced  some  little  excitement;  a  mere  ripple." 

This  gentleman  goes  to  New  York  and  attempts  to  find  out  how 
not  to  do  it,  and  acts  directly  contrary  to  the  advice  of  these  gentle- 
men. 

Now,  then,  we  have  this  gentleman's  excuses  from  March  to  May, 
three  months,  that  he  wanted  to  have  a  bill  passed,  to  keep  the  ear 
of  the  Legislature  from  hearing  any  rumors  of  explosions,  of  war,  of 
tumults  ;  and,  when  the  bill  was  passed,  saying  before,  that  bill  was 
going  to  have  no  sort  of  operation  on  the  Third  Avenue  Savings 
Bank,  and  then  dropping  back  into  his  quiet  nap  again,  letting  it  go 
along  until  this  late  day,  the  latter  part  of  July,  a  long  period  again, 
and  then  he  goes  to  New  York,  and  goes  seeking  around  among  the 
four  eminent,  wise,  good  men  to  get  some  sort  of  thing  out  of  them, 
that  he  could  say  afterwards  that  he  took  the  advice  of  these  men. 
Was  he  the  Superintendent  of  the  Bank  Department,  or  was  he  a 
simple  country  fellow,  who  was  going  down  there  to  ask  men  to  give 
him  their  advice  ?  Does  he  take  this  office  because  he  does  not  under- 
stand its  duties  and  must  go  150  miles  to  ask  somebody  for  their 
advice  ?  Were  there  no  bankers  in  Albany  as  famous  as  there  were 
in  New  York  ?  Now,  you  will  see  that  these  gentlemen  are  not  in  the 
habit  of  giving  advice,  except  upon  the  statements  of  facts,  and  if  he 
had  told  one  of  them  that  the  bank  was  insolvent,  and  hopelessly 
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insolvent,  every  one  of  them  would  have  told  him  to  wind  it  up,  to 
stop  taking  deposits  instantly,  by  his  orders.  Yet  he  repeat?  in  his 
testimony  as  to  what  they  said  in  the  conversation,  a  remarkable  con- 
tradiction between  Mr.  Cisco  on  the  stand  and  Mr.  Ellis  on  the  stand, 
as  they  appear  here  before  the  committee.  We  have  got  down  to  that 
period  of  July  twenty-seventh,  and  the  Third  Avenue  Savings  Bank 
is  still  being  managed  by  these  gentlemen,  unscathed  in  any  way. 

Senator  Staebuck  —  Mr.  Pi-esident,  I  desire  to  make  a  suggestion. 
I  know  how  laborious  it  is  to  counsel,  to  occupy  a  long  time  in  a 
speech  without  recess  —  the  counsel  has  been  up  about  three  hours  — 
and  it  is  now  two  o'clock,  and,  if  the  counsel  desires,  I  trust  we  shall 
take  a  recess. 

Mr.  Tract  —  I  beg  to  say  that  I  had  as  leave  go  a  little  further  on 
this  subject.  Now  then,  what  happens  when  he  comes  home,  noth- 
ing ?  The  time  had  gone  by;  the  Legislature  had  not  been  alarmed  ; 
•  the  Duncan,  Sherman  &  Co.  excitement  had  gone  by,  and  the  bank 
was  going  on  in  its  robbery  of  the  poor  and  the  superintendent  was 
silent.  Now  then,  I  say  upon  this  subject,  if  the  bank  had  not 
stopped  who  would  have  stopped  it  ;  would  it  not  have  been  going 
on  to  this  day,  if  they  could  have  kept  money  enough  together  to 
keep  the  machine  running,  and  pay  Carman,  the  secretary,  his  salary  ? 
What  would  start  this  man  ?  What  earthly  thing  would  put  him  in 
motion?  It  seems  nothing  will.  The  bank  goes  on  until  at  gets  to 
be  in  a  penniless  condition  —  the  money  was  all  absorbed,  and  then 
the  trustees  thought  it  best  to  stop  and  put  Carman  in  a  better  way 
of  getting  pay  —  making  him  receiver  of  the  whole  concern.  Where 
the  money  had  gone  it  is  not  material  for  us  to  inquire  now.  There 
is  a  further  excuse,  that  there  was  an  apprehension  of  a  general 
panic.  It  is  perfectly  absurd  and  unfounded.  They  could  have 
resorted  to  ^the  sixty  day  clause  ;  it  is  a  protection  ;  that  sixty  day 
clause  is  a  thing  convenient  and  useful  in  an  institution  of  numerous 
depositors,  as  many  of  the  securities  cannot  be  realized  upon  in  a 
moment,  a  large  line  of  depositors  of  that  sort  would  have  to  wait  to 
withdraw  their  money,  and  sixty  days  is  given  as  time  to  do  it,  and 
therefore  a  run,  if  a  bank  is  good,  is  not  a  serious  thing.  They  can 
take  the  sixty  days  time  and  have  time  to  engineer  their  affairs  so  as 
to  be  in  a  condition  to  meet  it. 

If  the  Senate  please,  in  regard  to  the  Third  Avenue  Savings  Bank, 
which  is  somewhat  like  the  others  that  follow,  I  have  made  a  little 
summary  of  it  like  this:  Mr.  Ellis  had  notice  of  its  deficit,  and  of 
the  unsalable  bonds  in  it  in  April,  1873,  soon  after  he  came  into 
ofiSce.  In  July  he  had  notice  from  Mr.  Smith,  his  head  clerk,  by 
tabulations,  that  the  report  of  the  January  previous  was  a  fraud,  and 
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that  tlio  report  of  July  was  a  fraud,  and  that  the  condition  of  the 
bank  ivms  bad.  And  yet  he  did  nothing  until  the  regular  examination 
of  1875,  when  he  found  the  increased  deficits  and  irregular,  illegal 
practices  of  all  kinds.  He  did  nothing  until  September,  1875,  when 
the  trustees  came  to  Albany,  and  applied  for  a  receiver,  and  that  the 
whole  thing-  was  put  in  the  hands  of  Carman,  the  secretary,  who  was 
unworthy  of  the  trust,  and  thrust  out  of  it  by  a  righteous  judge  the 
moment  he  had  an  opportunity  so  to  do.  I  do  not  know  what  name 
to  characterize  it  by.  I  think  in  one  of  the  resolutions  here,  the 
question  has  been  submitted  whether  it  is  "  culpable  negligence." 
Well,  all  negligence  is  more  or  less  culpable.  1  have  no  right  to 
neglect  any  duty  of  mine.  If  I  neglect  a  mere  duty  of  hospitality,- 
of  civility,  of  speaking  to  a  man  in  the  street,  it  is  a  very  simple 
thing.  If  I  neglect  to  render  him  aid,  to  lend  him  my  spare  Cioak 
in  a  storm  when  he  is  out,  to  invite  him  to  food  when  he  is  hungry, 
then  I  have  neglected  a  serious  duty.  If  I  stand  by  and  see  the  poor 
robbed  by  a  set- of  villains  and  know  all  about  what  they  are  and 
what  they  are  doing  for  a  series  of  months,  I  beg,  in  Heaven's 
name,  to  know  what  .kind  of  negligence  that  is.  Nobody  is  on 
trial  for  any  crime.  What  does  culpability  mean  ?  It  is  all 
negligence,  that  ie  blameworthy  negligence,  more  or  less.  If  I 
should  violate  the  courtesy  of  speaking  to  a  lady  when  she  bows  to 
me ;  if  I  should  violate  some  rule  of  propriety  in  dressing  myself  in 
coming  before  the  court,  in  practicing  in  a  roundabout  or  short  sleeves, 
you  would  say  that  is  a  summary  of  it;  but,  if  I  should  neglect  a 
duty  for  a  client,  for  whom  I  am  retained,  or,  perliaps,  assigned  by 
the  court  as  his  lawyer,  if  his  life  or  liberty  is  in  peril,  for  not  doing 
every  thing  that  is  in  my  power  to  do,  then  I  say  I  have  been  guilty 
of  a  gross  negligence.  The  Governor  in  a  most  generous  spirit,  says  : 
"  Mr.  Ellis  came  to  me  and  made  his  explanation,  and  I  feel  satisfied 
that  he  did  not  mean  any  thing  wrong  —  criminal —  but  I  do  not  feel 
satisfied  that  he  was  not  guilty  of  gross  negligence,"  and  I  think  the 
executive  in  that  case  spoke  the  voice  of  the  whole  people  of  the>State 
of  New  York.  There  is  no  getting  around  it.  It  is  an  office  not 
fulfilled  and  the  official  ought  not  to  fill  the  place. 

Now,  they  come  to  the  report  to  the  Legislature  following,  of  this 
year,  after  it  has  all  been  gathered  up,  with  Carman  in  and  Carman 
out.  He  comes  with  that  smooth  report,  saying  :  "In  1875,  I  had  it 
examined,  and  found  it  bad,  and  I,  therefore,  put  it  in  the  hands  of 
the  Attorney-General,  to  be  closed  up,"  instead  of  saying,  "In  March, 
1875,  I  found  it  bad,  and  I  dallied  with  it  until  it  could  not  go  any 
longer,  and  dropped  down  dead,  and  then  I  put  it  in  the  hands  of  the 
sexton,  six  mouths  afterwards."  That  would  have  been  a  true  report 
about  it.    I  need  not  speak  of  what  a  wreck  there  was  of  those  that 
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suffered  by  this  thing.  You  can  all  niiderstand  that  these  poor  people 
must  have  been  disheartened  and  discouraged  by  this  abominable  action 
of  the  Superintendent  of  the  Bank  Department. 

i  have  nothing  further  to  offer  upon  the  subject  of  the  Third  Ave- 
nue Savings  Bank. 

Senator  Stakbuok  —  Mr.  President,  I  renew  my  motion  that  we 
take  a  recess  till  4  p.  m. 

The  President  submitted  the  question  on  the  motion  of  the  Senator 
from  the  Eighteenth,  and  it  was  decided  in  the  affirmative. 

The  Senate  hereupon  took  a  recess  until  4  p.  M. 


Saratoga  Springs,  August  17,  1877  —  4  p.  m. 

The  Senate  met  pursuant  to  adjournment. 

Mr.  Tkacy  —  Mr.  President,  having  stated  the  case  of  the  people 
in  reference  to  the  Third  Avenue  Savings  Bank,  and  having  made 
much  of  tihe  argument  of  the  whole  case,  it  is  necessary  still  to  open 
on  the  other  nine  institutions  by  briefly  calling  the  attention  of  the 
Senators  to  the  passages  of  the  testimony  upon  the  brief  which  we 
have  prepared,  that  they  may  see  the  evidence,  and  have  their  atten- 
tion particularly  called  to  it ;  and  if  no  objection  is  made,  my  asso- 
ciate, Mr.  Olmstead,  will  perform  that  part  of  it  in  my  stead. 

Mr.  Olmstead  —  Mr.  President,  I  beg  first  to  direct  the  attention 
of  the  Senate  to  The  Traders'  Savings  Bank,  which  is  one  of  the 
institutions  named  upon  brief. 

I  shall  endeavor  to  be  as  concise  as  possible,  my  purpose  being 
simply  to  call  the  attention  of  the  Senate  to  the  salient  points  in  the 
printed  brief  in  relation*  to  each  bank,  so  that  ib  may  be  understood 
what  the  charges  on  the  part>of  the  prosecution  against  Mr.  Ellis 

are. 

The  documents  to  be  presented  are  nearly  all  taken  from  the  records 
of  the  Bank  Department,  and  we  shall  thus  give  to  the  Senate  the 
information  which  the  superintendent  himself  was  possessed  of. 

We  first  refer  on  this  brief  to  the  report  made  by  Mr.  Reid,  a  bank 
examiner,  December  9th,  1873.  I  m£ty  say  here  for  the  convenience  of 
the  Senate,  that  the  testimony  taken  before  the  committee,  in  respect 
to  this  bank,  is  all  contained  upon  pages  273  to  279,  and  the  testimony 
taken  before  the  Senate,  on  pages  '  138  to  216  and  227  to  231,  that 
is,  exclusive  of  such  testimony  as  Mr.  Ellis  may  have  given  during 
the  latter  part  of  his  examination,  which  we  have  not  received  from 

the  i)rinter. 

204 
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In  respect  to  that  first  report,  the  Senate  will  observe  it  is  stated 
that  a  letter  is  written  by  Mr.  Reid,  in  which  he  calls  the  surplus  an 
"apparent  surplus."  That  letter  will  be  found  on  page  140  of  the 
"  Senate  testimony."  I  will  read  that  letter  and  the  commission 
signed  by  Mr.  Ellis,  dated  November  26th,  1873. 


4 


"Bank  Department, 
Albany,  Novemier  26,  1873. 

Pursuant  to  the  authority  conferred  and  the  duty  imposed  upon  the 
Superintendent  of  the  Banking  Department,  by  chapter  693  of  the 
Laws  of  1871,  I  do  hereby  appoint^George  W.  Reid,  Esq.,  to  examine 
into  the  condition,  working  and  affairs  generally  of  the  Traders'  Sav- 
ings Bank,  New  York,  and  report  thereon  to  me  in  detail  as  soon  as 
practicable.  '  \ 

Given  under  my  hand  and  official  seal,  at  Albany,  the  day  and  year 
first  above  written. 

D.  C.  ELLIS, 

Superintendent. " 


"Hon.  D.  0.  Ellis,  Superintendent  Bank  Department : 

Sir. — The  undersigned,  appointed  to  examine  into  the  condition, 
working,  etc.,  of  the  Trades  Savings  Bank  of  New  York,  reports : 

Last  spring  the  trustees  concluded  to  wind  up  the  affairs  of  this 
bank  and  had  paid  the  depositors  down  to  about  $1,100,  when  some 
of  them  resigned,  and  were  succeeded  by  the  present  ofBcers,  who 
have,  by  energy  and  perseverance,  raised  the  deposits  to  nearly  $29,000. 

The  president,  who  is  said  to  own  considerable  property,  says  he  is 
determined  to  made  the  bank  a  success.  The  promise  of  seven  per 
cent  interest  to  depositors,  the  issue  of  "  coupon  certificates  of  deposit  " 
and  all  other  extraordinary  measures  are  to  be  abandoned,  and  every 
thing  in  future  to  be  done  upon  strict  business  principles. 

From  the  statement  of  assets  it  will  be'seen  that  there  is  an  apparent 
surplus  of  $2,220,  and  the  trustees  will  pay  any  deficiency  there  may, 
be  in  meeting  the  expenses. 

"  Respectfully  submitted, 

"GEO.  W.  REID." 
Examined  December  ninth. 

Tlje  letter  accompanies  the  report. 

The  next  report  which  appears  in  the  department  is  the  report  of 
January  1st,  1874,  showing,  according  to  the  statement  of  the  bank,  a 
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surplus  of  assets  of  $4,379.10.  Now,  we  do  not  know  that  any  thing 
special  was  brought  to  the  knowledge  of  Mr.  Ellis,  in  respect  to  this 
bank,  except  the  statement  of  the  "  apparent  surplus,"  until  we  come 
down  to  the  letter  written  to  him  by  Mr.  Eeid,  dated  February  5th, 
1874,  which  is  on  page  343  of  the  Senate  testimony.     I  will  read  it : 

"  New  York,  February  5,  1874. 
"  lion.  D.  0.  Ellis,  Super intandent  : 

Dear  Sir. — Night  before  last  the  trustees  of  the  Trades'  Savings 
Bank  removed  Secretary  Preese  and  put  in  Mr.  Newton,  one  of  Le 
Barron's  clerk's.  Preese  and  his  friends  called  in  a  policeman  and  gave 
the  safe,  etc.,  in  his  charge. 

Yesterday  I  visited  the  bank  and  found  the  Le  Barron  party  and 
the  police  in  the  bank  and  Preese  and  his  counsel  up-stairs.  Preese 
had  an  affidavit  partly  drawn,  making  serious  charges  against  L.  B. 
that  he  had  attempted  to  use  the  funds  of  the  bank  in  an  improper 
manner,  made  propositions  to  him  to  divide  the  use  of  the  funds  to  a 
certain  extent  between  them,  etc.,  etc.,,  which  proposition  he  rejected. 
This  afBdavit  was  to  be  placed  in  my  hands  to  send  to  you.  When 
L.  B.  '  purchased  the  bank  '  (with  only  about  $800  due  the  depositors) 
he  paid  McClave,  the  former  president,  $3,100,  taking  an  assignment 
from  him  individually  of  the  lease,  safe  and  fixtures.  1'wo  thirds  of 
this  property  Le  B.  afterwards  transferred  to  Preese  for  the  same 
amount  of  money,  and  gave  him  the  position  of  secretary.  This 
money  Preese  now  wishes  to  get  back,  and  hesitates  about  giving 
the 'affidavit,'  saying  he  is  ready  to  give  his  testimony  when  called 
upon. 

Preese  appears  to  have  been  working  in  the  interest  of  the  deposit- 
ors, thinking  he  could  restrain  Le  Barron,  but  he  has  compromised 
himself  by  his  representations  to  me,  as  to  the  management  of  the 
bank  and  in  his  reports  to  the  department. 

If  you  consider  it  '  unsafe  or  inexpedient'  for  the  bank  to  continue 
to  transact  businesSj(act  of  April  15,  1871),  can  you  turn  it  over  to 
the  Attorney-General,  or  will  it  require  further  action  here  ? 

There  is  I20,'000  on  deposit  in  the  Hanover  National  Bank,  subject 
to  be  drawn  on  the  signature  of  the  president  and  secretary,  and  $1,347 
in  the  N.  Y.  S.  Loan  and  Trust  Co.,  which  can  be  drawn  by  the  pres- 
dent  alone. 

The  loans  of  $15,500,  in  B.  M.,  were  made  by  Le  B.  without  the 
action  of  the  board,  as  required  by  section  6  of  the  charter  and,  from 
what  I  now  learn,  were  for  the  benefit  of  Le  B. 
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There  is  about  $5,700  cash  in  the  safe,  and  $3,300  in  checks,  said  to 

be  good,    making   assets   $44,847,    with  safe,    furniture,    etc.,    to  pay 

$47,000  deposits. 

"  Yours,  truly, 

"GEO.  W.  KBID. 

P.  S. — Mr.  Aldricli  wishes  me  to  say  that  if  a  receiver  is  appointed, 
he  would  like  to  be  the  man." 

Notwithstanding  that  letter  of-  February  5th,  1874,  Mr.  Ellis  did 
nothing  at  all;  and  we  come  to  the  report  of  January  1,  1875,  by 
the  bank,  showing  a  surplus  of  assets  of  $1,933.69.  That  will  be 
found  in  the  Senate  testimony,  page  147.  By  reference  to  that 
report,  it  will  be  seen  that  the  fixtures  were  put  in  at  17,148.96. 
Those  same  fixtures  were  put  in  at  a  subsequent  report,  January  13, 
1876,  by  Mr.  Eeid,  when  he  made  another  examination,  at  $2,000  ; 
and  the  Senate  can  see  very  clearly  that,  if  that  had  been  rated  at  the 
same  value  in  that  report,  there  would  have  been,  quite  a  deficiency  in- 
stead of  a  surplus.  The  excess  of  valuation  of  fixtures  permits  the 
surplus  to  be  stated. 

We  now  come  to  the  report  of  Mr.  Eeid,  who  examined  the  bank 
November  12,  1875,  and  I  beg  to  call  the  attention  of  the  Senate  to 
the  fact  that  that  was  a  regular  examination,  not  a  special  examina- 
tion, authorized  by  the  superintendent,  but  a  regular  examination. 
That  is  made,  of  course,  once  in  two  years.  And  I  call  the  attention 
of  the  Senate  to  the  fact  that,'  between  December  9, 1873,  when  that 
apparent  surplus  appears,  and  this  report,  especially  this  report  by  Mr. 
Eeid,  of  November  12,  1875,  Mr.  Ellis  had  done  nothing  at  all,  not- 
withstanding that  letter  of  Mr.  Eeid  to  him  of  Februarys,  1874. 

We  now  come  to  the  examination  by  Mr.  Eeid,  of  November  12, 
1875.  He  shows  a  deficiency  of  assets  of  $6,538.29,  and  a  deficiency  of 
income  of  11,425.75.  The  usual  letter  was  annexed.  The  fixtures 
were  put  in  at  $4,000,  instead  of  $7,000. 

I  may  say  that  this  report  was  filed — in  order  to  be  fair  to  the  su- 
perintendent— December  2,  1875,  and  I  have  no  evidence- that  it  was 
received  by  the  department  before  the  date  of  its  filing  ;  but  at  any 
rate,  however  that  may  be,  the  first  thing  we  find  Mr.  Ellis  doing  in 
respect  to  this  bank  is,  that  he  wrote  a  letter  to  Mr.  Lesley,  the  presi- 
dent of  the  bank,  dated  December  25,  1875.     It  reads  as  follows  : 

"  ALBAifY,  Decemier  25,  1875. 
"Alexander  M.   Lesley,   Esq.,  President  Trades'  Savings  Bank, 
New  York  City  : 

Dear  Sik. — The  report  of  the  examination  of  your  bank  shows 
that  there  is  a  deficiency  of  assets  with  which  to  meet  its  liabilities. 
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The  settled  policy  of  the  department  is  to  close  up  all  such  banks, 
unless  the  deflciency  is  made  good  at  once.  Yoiii-  immediate  attention 
is  called  to  this  matter,  with  the  hope  that  you  will  be  able  to  put 
your  institution  on  a  sound  footing  before  the  first  of  January. 

D.  C.  ELLIS, 

Superintendent. " 

A  telegram  came  back  from  Mr.  Preese  to  Mr.  Ellis,  which  is  upon 
the  committee  testimony,  at  page  286.  It  seems  there  had  been  a  tele- 
gram previously  sent  to  Mr.  Freese. 

"  New  Yobk,  December  31,  1875- 
Db  Witt  0.  Bllfs,  Superinietident  : 

Telegram  received.     Every  thing  fixed  up  as  proposed. 

L  M.  PREESE, 

Secretary." 

All  we  have  to  say  in  regard  to  that  matter  is  that  the  matter  was 
not  fixed  up,  and  that  Mr.  Ellis  took  no  pains  to  inform  himself 
whether  it  was  fixed  up  or  not.  Notwithstanding  the  false  reports 
previously  made,  he  took  that  telegram  as  true,  and  relied  upon  it  and 
upon  the  statements  of  the  trustees. 

The  next  thing  that  appears  in  regard  to  this  bank  is  the  report  of 
the  bank  of  January  1,  1876,  in  which  they  make,  as  usual,  a  surplus 
of  assets  of  $1,469.58,  notwithstanding  Mr.  Eeid  had  shown  a  large  de- 
ficiency. But  with  the  assets  taken  at  par  value,  the  surplus  would  be 
$458.58,;  so  the  bank  says.  The  fixtures  were  put  in  at  $7,996.49 
notwithstanding  Mr.  Eeid  had  in  November  previous  valued  them  at 
$4,000.  Had  the  latter  valuation  been  given  in  the  report,  it  would 
have  shown  a  deficiency. 

Senator  GrERARD — What  were  the  fixtures  put  in  at  in  the  present 
report  ?  i 

Mr.  Olmstead — Seven  thousand  nine  hundred  and  ninety-six  dol- 
lars and  forty-nine  cents. 

Mr.  Chapman — That  is  the  report  of  the  bank  ? 

Mr.  Olmstisad — Yes,  sir ;  the  report  of  the  bank  of  January  1, 
1875,  put  in  the  fixtures  at  $7,996.49,  while  Mr.  Eeid,  who  examined 
the  bank  the  following  January,  that  is,  November  12, 1875,  put  these 
fixtures  in  at  $4,000  ;  therefore  the  Senate  can  see  if  the  fixtures  in 
this  last  report  of  the  Bank  Department  had  been  put  in  at  the  price 
they  were  put  in  at  by  Mr.  Eeid,  there  would  have  been  a  deficiency  ; 
but  that  seems  to  have  been  overlooked  at  the  department. 

But  the  point  that  I  wish  to  call  the  attention  of  the  Senate 
particularly    to   in   regard   to    this   matter  is  the  manner  in   which 
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the  surplus  w;is  arrived  at,  and  the  history  of  it  is  just  this:  The 
bank  had  a  piece  of  property  in  Beach  street,  which  appeared  upon 
the  books  at  the  value  of  $15,000.  That  was  the  cost  price,  I  think; 
at  any  rate,  chat  was  the  valuation  as  it  appeared  upon  the  books.  In 
order  to  make  up  the  deficiency  the  bank  made  a  pretended  sale  of 
that  property — fictitious  sale  —  to  one  John  Mulvaney  for  a  sum  of 
$28,000 ;  in  order  to  get  the  difference  between  $15,000  and  28,000 
the  money  was  to  be  paid,  one-fourth  in  cash,  and  three-fourths  in 
bond  and  mortgages.  That  one  fourth  in  cash  seems  to  have  been 
$7,350,  and  a  bond  and  mortgage  a  little  over  $31,000. 

By  Mr.  McG-uiee  : 

Q.  "What  time  does  the  witness  allude  to  that  he  made  the  discov- 
ery ? 

Mr.  Olmstead — We  will  find  out. 

Mr.  McG-uiKE — Mr.  President,  I  object;  the  witness  stated  he  did 
not  find  out  the  facts  until  after  the  bank  was  handed  over  to  the 
Attorney-General  ;  what  he  found  after  that  time  I  object  to  as 
immaterial. 

Mr.  Olmstead — Mr.  President,  I  asked  him  what  the  fact  was  that 
Mr.  Eeid  discovered  in  respect  to  this  Mulvaney  mortgage. 

Mr.  McGuiRE  —  The  preceding  question  was,  what  time  did  you 
discover  the  fact  in  regard  to  the  Mulvaney  mortgage  ?  The  witness 
discovered  it  not  until  after  the  bank  was  handed  over  to  the  Attor- 
ney-General;  then 'follows  the  question,  what  were  the  facts  ?  Mr. 
President,  the  ground  of  the  objection  is  this,  that  by  no  possibility 
can  Mr.  Ellis  be  chargeable  with  any  knowledge  o£  this  Mulvaney 
mortgage,  such  as  Mr.  Eeid  acquired  after  the  superintendent  gave  the 
Attorney-General  the  notice. 

Mr.  Teacy  —  There  are  two  points  of  inquiry  investigated  in  all 
this  business  we  have  to  look  after  in  conducting  this  thing  ;  one  is 
information  reaching  the  department,  and  the  other  is  the  fact  itself. 
What  is  the  insolvency,  the  bad  management,  the  vicious  condition 
of  any  one  of  these  banks  is  a  substantive  matter  of  inquiry  here  in 
every  case,  and  has  been  allowed  by  the  Senate  to  proceed,  and  the 
amount  of  interest  which  the  superintendent  had  is  perhaps  to  be 
inferred  from  the  evidence  already  put  in  evidence.  Mr.  Eeid  says 
he  always  suspected  there  was  something  wrong  about  the  mortgage, 
and  we  ask  now  what  the  real  facts  about  the  mortgage  were.  We 
want  to  show  that  the  bank  was  insolvent  or  desperate,  and  also  to 
show  notice  to  the  superintendent;  This  question  is,  what  were  the 
facts  about  the  Mulvaney  mortgage  ?  The  Senate  desires,  of  course, 
to  know  what  the  facts  were;  if  this  man  knows,  he  is  a  man  by 
whom  we  can  show  it. 
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The  presidlmt  siibtniLted  the  quesbioii  to  the  Seaate  whether  the 
testimony  should  be  admitted,  aad  it  was  decided  in  the  affirmative. 
Q.  Proceed,  Mr.  Reid,  and  state  what  the  facts  were  in  regard  to 
that  Mulvaney  mortgage  ?  A.  In  order  to  make  up  a  good  statement 
for  January,  1876,  they  appeared  to  have  transferred  the  Beach  street 
houses,  so  called,  to  this  man  Mulvaney. 

Mr.  McGuiRE — Mr.  President,  I  object  to  what  seemed  to  '  appear  ' 
to  the  witness ;  he  is  asked  to  state  facts. 

The  President— The  witness  will  state  the  facts. 
The  Witness  [continuing] — They   pretended  to   have  sold   this 
proper  ty. 
Mr.  McGuiEB — I  object  to  that  answer. 

The  Witness — They  had  a  mortgage  signed  by  a  man  by  the  name 
of  Mulvaney  for  $21,375,  I  think  that  was  the  amount  on  the  Beach 
street  house ;  they  had  a  mortgage  for  $21,375  on  the  Beach  street 
house,  which  they  had  owned  for  some  time  :  they  stated  to  me  that 
they  had  sold  the  Beach  street  house  and  received  this  mortgage,  and 
they  sold  it  for  $38,000;  received  this  mortgage  and  the  balance  in 
cash. 

Q.  How  much  was  the  cash  that  they  told  you  they  had  received? 
A.  That  would  be  $6,625  ;  I  think  it  was  $31,375. 

Q.  The  bond  and  mortgage  as  how  much  ?  A.  Tvventy-ono  thou- 
sand three  hundred  and  seventy-five  dollars ;  I  am  not  certain  whether 
they  sold  it  for  $38,000  or  $28,500,  I  am  under  the  impression  it  was 
$38,500,  for  1  think  it  was  $7,000  and  over  that  they  stated  they  had 
received. 

Q.  Do  you  know  how  much  that  property  was  rated  at  on  the 
books  ;  the  cost  price  at  the  bank  ?  A.  When  I  made  the  examina- 
tion at  the  time  I  think  it  was  about  $15,000. 

Q.  It  was  sold  for  $38,000,  as-  you  understood,  and  a  mortgage  of 
about  $38,000  also  given  back,  and  cash  reported  to  have  'been  paid 
something  like  $7,000  ?     A.  Yes,  sir; 

Q.  Did  you  make  inquiry  at  the  bank  for  that  cash?  A.  Yes, 
sir. 

Q.  Did  you  find  it?  A.  I  could  not  find  the  entries  rbade  in  a 
proper  manner. 

Q.  Was  the  cash  produced  before  you  in  anyway?  A.  Oh,  no; 
it  would  not  be,  of  course  ;  if  they  had  received  it,  it  would  have  gone 
into  the  cash. 

Q.  Did  you  see  the  mortgages  ?  A.  No,  sir ;  they  said  they  had 
gone  for  record  ;  I  think  I  saw  the  bond. 

Q.  Did  you  get  any  information  from  the  trustees  of  that  institu- 
tion in  respect  to  the  yalidity  of  those  mortgages  at  anytime?  A. 
No,  sir. 


1632 

Q.  Have  you  stated  now  all  the  information  you  have  in  respect  to 
that  mortgage  ?     A.  I  believe  I  have. 

Q.  That  mortgage  formed  a  part  of  the  assets  of  the  bank,  accord- 
ing to  the  report  of  January  1,  1876  ?     A.  It  did." 

That  is  a  matter  we  will  come  to  very  soon,  but  the  fact  is  that 
sale  never  was  made,  and  this  bond  and  mortgage  was  entered  on 
the  books  as  $31,000,  in  order  to  make  up  the  difference  between 
$15,000  and  $31,000;  in  order  that  there  might  appear  a  surplus  upon 
the  books. 

Mr.  Eeid  writes  to  Mr.  Ellis  that  he  was  unable  to  find  the  $7,000 
of  the  bank  and  it  was  never  found  and  has  not  been  found  to  this 
day,  and  the  bond  and  mortgage  was  a  fictitious  bond  and  mortgage. 
On  page  185  of  the  Senate  testimony,  is  the  testimony  about  this 
Mulvauey  mortgage.     Mr.  Reid  was  examined  and  testified : 

"  Q.  What  were  the  facts  which  you  discovered  in  regard  to  that 
Mtilvaney  mortgage  ?  A.  Mr.  Preese  acknowledged  to  me  that  it  was, 
as  I  had  always  suspected,  a  bogus  transfer,  never  sold,  that  is,  for  a 
consid'eration. 

Q.  And  the  surplus  as  shown  by  the  report  of  the  bank  on  that 
date  was  $1,459.88;  you  examined  the  bank  on  January  13,  187G  ? 
A.  I  did." 

There  were  some  mortgages  subsequently  put  into  the  concern 
which  were  said  to  be  good  mortgages,  which  the  Senate  will 
remember  were  called  the  "  Livingston  mortgages,"  in  lieu  of  the 
Mulvaney  mortgage,  but  here  is  an  entry  upon  the  records  of  the 
department  which  shows  the  character  of  that  transaction.  It  is 
a  resolution  which  will  be  found  on  page  646  of  the  Senate  testimony. 

"Minutes  of  the  board  July  11,  1876,  the  rolL  being  called,  a  quo- 
rum being  present,  consisting  of  the  following  :  Alex.  M.  Lesley 
Peter  Dooley,  James  M.  Waller,  H.  Duchardt,  0.  D.  Duncan,  J.  M 
Pi-eese. 

Moved  and   seconded  that    the  Muivaney  mortgages   on  the  house  ' 
and  lot  No.  17   Beach    street,    be   satisfied   in    consideration   of  the 
receipt  of  $10,000  in  cash,  and  the  following  mortgages  of  Alexander 
M.  Lesley  for  $15,000.     Carried." 

That  is  all  there  appears  to  be  in  that  transaction.  Of  course  a 
proper  investigation  must  have  shown  wha^  its  nature  was.  Mr.  Reid, 
in  fact,  acquainted  himself  with  all  the  facts  as  we  shall  show  as  we 
proceed,  and  informed  Mr.  Ellis  of  them,  too. 

We  now  call  the  attention  of  the  Senate  to  the  letter  of  January 
1876,  written  by  Mr.  Reid  to  Mr.  Ellis,  on  page  157  of  the  "  Senate 
testimony:  " 
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"  New  York,  Jan.  4,  1876. 
"  Hon.  D.  0.  Ellis  : 

Deae  SiK. — This  morning  I  received  the  Excelsior;  found  that 
the  Dist.  of  Col.  bonds  had  been  sold,  and  that  the  trustees,  had  put 
in  cash  enough  to  wipe  out  every  thing  doubtful,  and  to  give  them  a 
surplus  of  $4,936  —  and  all  the  assets  first  class.  The  deficiency  of 
income  is  about  $1,350,  but  De  Witt  says  the  tustees  will  pay 
all  eLxpenses.  The  deposits  have  been  drawn  down  $95,000  since 
November  17,  being  now  only  $36,000,  including  January  interest 
I  then  went  to  the  Trades  —  Preese  said  he  had  paid  in  $7,000  cash 
and  everything  was  all  right.  I  asked  to  see  the  entries  —  he  said 
they  had  not  been  made  yet,  but  would  be  in  a  few  days,  as  soon  as 
they  could  write  up  the  books.  I  then  asked  to  see  what  made  up  the 
$10,000  cash  'in  the  daily  statement,  he  refused,  giving  the  same 
reason  that  the  books  were  not  yet  '  written  up.'  He  also  refused 
to  show  me  the  minutes  of  the  trustees'  meetings,  but  admitted  that 
they  had  adjourned  the  last  meeting  without  recording  the  names  or 
voting  a  dividend.  He  wished  me  7iot  to  write  to  you  how  I  found 
things,  bul  to  wait  a  few  days  and  then  make  an  examination  to  test 
the  accuracy  of  his  annual  report.  I  do  not  believe  that  the  money 
has  been  or  can  be  paid  in,  and  I  told  him  so.  Leslie  was  not  in. 
The  deposits  appear  in  the  statement  tc*  be  drawn  down  to  $12,000. 

Secr'y  Smith  of  the  Clinton  says  th.e  trustees  have  paid  in  the  cash 
for  the  $4,700  trustees'  notes,  so  that  they  will  not  appear  in  their 
report.     The  deposits  have  been  drawn  down  to  $146,000. 

The  Bowery  opened  400  new  accounts  on  Saturday  and  350  yester- 
day, making  over  1,000  in  ten  days,  refusing  all  large  amounts,  no 
one  being  allowed  to  deposit  more  than  $500.  I  have  inquiries  from 
two  or  three  safe  deposit  companies  for  blanks  for  the  Jan'y  report, 
and  also  when  they  are  to  be  examined,  etc.  Do  you  intend  to  send 
them  any  blanks  for  this  month  ?  Have  heard  nothing  from  the 
German  of  Morrisania,  except  from  your  letter. 

To-morrow  (Wednesday)  I  expect  to  go  to  Dobb's  Perry  to  examine 
the  G-reenburgh  Savings  Bank. 

Yours  truly, 

GEOEGB  W.  REID." 

The  next  matter  upon  the  brief  is  the  report  of  Mr.  Reid,  January 
13, 1876.  It  does  not  appear  that  was  made  on  the  requisition  of  Mr_ 
Ellis.  It  seems  to  have  been  done  on  Mr.  Reid's  own  motion.  That 
shows  a  surplus  of  assets  on  the  statement  made  by  Mr.  Reid  or$2,442.34. 
Accompanying  that  report  was  a  letter  of  Mr.  Reid,  charging  fraudu- 
lent transactions,  which  I  will  read  : 
205 
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"  New  Yokk,  January  13,  1876. 
"Hon.  D.  C.  Ellis: 

Dear  Sib.  —  Inclosed  I  band  you  statement  of  assets,  etc.,  of 
Trades' Sayings  Bank  re-examined  this  morning;  I  found  a  pencil 
memorandum  of  meeting  of  trustees  January  firat,  seven  present, 
with  resolution  authorizing  payment  of  six  per  cent  dividend,  also 
confirming  sale  of  Beach  street  house  for  $28,500,  one-fourth  cash, 
and  the  balance  bond  and  mortgage.  When  I  was  at  the  bank  Jaii- 
uary  fourth,  Freese  said  'they  had  not  had  a  meeting  for  want  of  a 
quorum,  but  would  soon  have  one,'  he  now  says  he  was  excited  and 
hardly  knew  what  he  was  saying.  The  entries  in  the  cash-book  for 
thirty-first  December  are  evidently  made  very  recently  'after  they  had 
time  to  write  them  up,'  as  Freese  said. 

The  bond  for  the  balance  of  the  Beach  street  house,  $31,375,  is 
signed  by  John  Mulvany  for  five  years  from  December  fifteenth,  the 
mortgage  said  to  be  at  clerk's  office  for  record.  Leslie  was  not  in,  but 
Freese  says  every  thing  has  been  done  in  good  faith  ;  perhaps  so,  but 
the  entries  in  the  books  are  not  clear  enough  to  convince  me.  Leslie 
is  not  to  receive  any  rent  for  the  banking  room. 

If  the  bonds  and  mortgages  are  good  for  the  amount,  there  will  be 
a  small  surplus  counting  the  safe  and  fixtures  at  $2,000,  with  an  excess 
•  of  income,  $643. 

Yours  truly, 

GEOEGE  W.  EEID." 

"  EXHIBIT  No.  20. 

New  York,  January  19,  1876. 
Hon.  D.  C.  Ellis  : 

Deae  Sik.  —  Yesterday  I  went  up  to  the  Trades,  but  Leslie  and 
Freese  were  both  out.  In  looking  over  the  books  I  could  find  noth- 
ing to  show  that  the  trustees  have  put  in  a  dollar  toward  the  defici- 
'  ency,  which  has  been  almost  entirely  made  up  from  the  enhanced  price 
put  upon  the  Beach  street  property.  Since  my  examination,  Novem- 
ber twelve,  $3,130  has  been  charged  as  paid  in  it,  and  the  account 
stood  at  $16,483.29,  when  the  account  was  closed  December  thirty- 
one.  There  is  no  entry  in  cash-book  of  $7,125,  which,  with  the  $21,375 
B.  and  M.,  was  to  make  up  the  price  for  which  the  house  was  said  to 
be  sold.  I  am  not  surprised  at  discovering  these  facts,  as  I  believed 
at  the  time  that  the  sale  was  a  sham,  and  that  Freese's  statement  that 
the  deficiency  had  been  paid  by  the  trustees;  about  meetings  of  trus- 
tees, etc.,  etc.,  all  false.  There  are  payments  of  interest  on  bond  and 
mortgage  entered  in  cash,  December  thirty-one,  that  may  have  been 
paid  by  Lesley,  for  I  think  the  loans  were  made  for  his  benefit. 
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Assets  as  per  examination  January  thirteen $102,873  93 

Deduct  B.  and  M 31,375  00 

$81,477  93 

Add  Beach  street  house 16,483  29 

$97,981  31 

Leaving  deficiency  of 3,459  37 

Liabilities $100,440  58 


The  Mechanics  and  Traders'  have  taken  notice  from  depositors  for 
about  $150,000,  the  time  expiring  early  in  February.  Fisher  says  they 
have  over  $300,000  in  cash  ready  for  them,  but  he  is  very  anxious  as  to 
the  result.  Oonklin  says  he  thinks  very  little  will  be  drawn.  These 
reports  will  be  'in  shape'  early  next  week,  and  they  wish  me  to  call 
and  see  it  before  completed.  I  will  send  reports  in  trust  companies 
and  four  or  five  savings  banks  in  a  few  days,  and  the  balance  (  about  a 
dozen  )  early  in  February.  I  suppose  you  saw  the  statement  in  the 
Tribune  of  this  day,  in  relation  to  Schuyler's  confirmation,  and  as  to 
republicans  holding  over. 

Yours  truly, 

GBOEGB  W.  REID." 

By  reference  to  page  170  of  the  Senate  testimony,  it  will  be  seen 
that  Mr.  Ellis  saw  these  matters. 

"  Q.  Then  he  must  have  seen  the  letters  of  February  5,  1874,  and  of 
January  4,  13  and  19,  1876,  about  the  time  when  they  were  received  ? 
A.  I  have  no  doubt  that  he  saw  all  of  those  letters." 

Mr.  Ellis  did  nothing,;  he  let  the  bank  go  until  July  37,  1876 
when  he  went  off  to  New  England.  He  paid  no  further  attention  to 
this  bank  ;  he  never  paid  any  attention  to  it,  and  on  August  3,  1876, 
Mr.  Reid  being  still  very  solicitous  about  this  bank,  writes  a  letter  to 
Mr.  Lamb,  dated  August  3,  1876,  which  shows  the  bank  was  in  a  very 
bad  condition. 

Mr.  Reid  wrote  as  follows  to  Mr.  Lamb  : 

"  New  Yoke,  August  2,  1876. 
"  My  Dear  Lamb. — On  my  arrival  from  the '  Centennial '  this  morn- 
ing I  found  yours  of  the  twenty-uinth  July,  and  went  up  to  the 
Trades.  Freese  seemed  rather  disposed  to  put  me  off,  saying  that  the 
books  were  not  posted,  etc.,  etc.  On  telling  him  that  you  had  requested, 
he  wanted  to  see  what  you  had  written  ;  and  in  reading  it  I  skipped 
over  your  remark  about  the  advertisements,  and  '  I  think  to  fail ; '  but 
he  was  looking  over  my  shoulder  and  it  caught  his  eye.     He  quite  ob- 
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jects  to  your  remark,  and  says  you  have  no  cause  for  saying  he  would 
'  cheat  the  depositors,'  etc.  I  told  him  it  was  a  very  natural  conclu- 
sion, knowing  as  you  did  about  the  sale  of  Beach  street  property  for 
the  supposed  bogus  mortgage.  He  rather  stands  upon, his  dignity,  and 
said  he  would  require  the  '  commission,'  but  finally  concluded  he 
would  come  down  and  see  me  in  the  morning  with  Mr.  Leslie,  the 
president.  Every  thing  appears  about  as  it  was  at  the  July  report. 
The  Long  Island  City  $7,000  bonds  have  been  sold  at  ninety-five, 
which  would  reduce  the  surplus  $350.  Freese  says  the  interest  has 
been  paid  on  the  $21,375  B.  and  M.,  lut  it  is  not  in  the  cash-hook. 
His  account  and  the  president's  do  not  agree  upon  some  points  as  to 
the  conduct  of  the  bank,  and  they  are  to  see  me  about  those  differen- 
ces to-morrow.     I  hope  to  get  off  for  Oswego  on  Monday. 

Truly  yours, 

GEO.  W.  REID." 

Mr.  Lamb  issues  a  commission  immediately  to  Mr.  Eeid  to  examine 
the  bank,  which  is  dated  August  3,  1876  : 

"  Bank  Department, 
Albany,  August  3, 1876. 
Geo.  W.  Eeid,  Examiner  : 

Sir. — Pursuant  to  the  authority  given  by  chapter  371  of  the  Laws 
of  1875,  I  do  hereby  authorize  and  direct  you  to  examine  into  the 
condition,  assets,  workings  and  affairs  generally  of  the  Trades'  Sav- 
ings Bank.  I  especially  direct  you  to  investigate  the  real  estate, 
transactions  of  said  bank  in  order  to  ascertain  whether  they  have  been 
completed  as  they  have  been  reported  to  the  department. 

HENEY  L.  LAMB, 

Dep.  Supt." 

Mr.  Lamb  could  not  act  until  Mr.  Ellis  went  away,  as  the  Senate  is 
aware.  Mr.  Eeid  made  the  report  of  August  9,  1876.  That  report  is 
on  pages  166,  167  of  the  Senate  testimony,  which  I  will  read : 
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And  he  shows  there  is  a  surplus  of  sixty  dollars  and  sixty-seven  cents, 
excluding  the  $1,000  bond  and  mortgage  to  which  no  title  was  shown 
in  the  bank,  and  ho  calls  attention  to  the  Lesley  mortgage.  As  soon 
as  Mr.  Lamb  received  that,  on  August  14th,  he  writes  to  the  Attorney- 
General  for  an  injunction,  and  the  bank  was  closed.  Mr.  Ellis  never 
got  back  to  his  office  until  the  whole  business  was  done ;  and  that  is, 
substantially,  the  history  of.  the  Trades'  Savings  Bank. 

In  order  to  explain  what  occurred  afterwards,  I  should  state  there 
was  an  injunction  issued,  as  there  visually  is,  and  the  proceedings  were 
stayed  a  little  while.  Some  attorney  of  the  bank  came  up  to  the  Bank 
Department  and  tried  to  have  these  proceedings  postponed ;  and  it 
was  postponed  a  few  days;  in  the  meantime  the  bank  was  wound  up. 
August  14,  1876,  Mr.  Lamb  wrote  the  Attorney-General.  I  will  read 
the  following  : 

"  Bank  Department,      [ 
Albany,  August  14,  1876.  j 

"Hon.  Chakles  S.  Faiechild,  Attorney- General : 

SiE. — Several  examinations  of  the  Trades'  Savings  B<ank.  Now  York 
city,  have  been  made  dnring  the  past  nine  months.  All  have  failed 
to  remove  the  impression  that  the  management  of  the  bank  is  ineffic- 
ient and  loose,  if  not  dishonest.  The  last  examination  was  made  on 
the  eighth  of  August.  It  is  reported  again  by  the  examiner  that  no 
title  can  be  found  by  him  to  a  bond  and  mortgage,  claimed  to  be  owned 
by  the  bank  and  put  in  the  assets  at  $15,000,  nor  is  said  bond  and 
mortgage  recorded.  Another  bond  and  mortgage  is  claimed  to  be 
worth  $6,000,  and  to  be  owned  by  the  bank,  but  the  officers  fail  to 
present  any  title  to  it  iu  the  bank.  Since,  most  strenuous  efforts  by 
the  examiner,  under  the  direction  of  this  department,  do  not  cause  the 
officers  of  the  back  to  produce  the  titles  to  this  property,  1  am  com- 
pelled to  believe  that  the  said  officers  cannot  show  such  titles,  but  that 
they  have  falsely  represented  the  assets  of  the  bank  to  this  depart- 
ment. From  the  statetnent  made  by  the  examiner,  I  came  to  the 
conclusion  that  the  said  bank  is  actually  insolvent,  and  that  it  is  not 
safe  nor  expedient  for  the  corporation  to  continue  to  do  business. 
Therefore,  in  compliance  with  the  provisions  of  section  44  of  chapter 
371,  Laws  of  1875,  I  recommend  'that  you  institute  such  proceedings 
against  said  corporation   as  the  nature  of  the  case  may  require. 

Yours  respectfully, 

HENRY  L.  IjAMB,  Deptity  Superintendent. 

Q.  Where  was  Mr.  Ellis,  the  superintendent,  at  that  time  ?     A.   He 
was  still  absent  on  his  vacation. 
206 
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Q.  Do  you  know  whether'there  were  proceedings  taken  to  close  the 
bank  on  your  i-ecommendation  ?     A.  There  were. 

Q.  Do  yon  know  when  the  bank  was  closed  ?  A.  An  injunction 
was  served  on  the  last  Saturday  in  August,  I  think  ;  I  cannot  give 
you  the  exact  date. 

Proceedings  were  temporarily  suspended  after  the  service  of  injunc- 
tion until  October  25,  1876,  when  Samuel  B.  White  was  appointed 
receiver  by  the  following  order : 

At  a  Special  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
held  at  the   chambers  of   Mr.  Justice    Landon,   in    the   city   of 
Schenectady,  on  the  25th  day  of  October,   1876. 
Present  —  Hon.  Judson  S.  LainTDON,  Justice. 

The  People  of  the  State  of  New  York  against   The    Tkades' 

Satikgs  Bank. 

Upon  the  order  to  show  cause  herein,  dated  September  18,  1876, 
granted  by  Hon.  Judson  S.  Landon,  a  justice  oi  this  court,  and,  upon 
proof  of  service  of  the  same,  and  after  hearing  B.  W.  Paige,  Deputy 
Attorney-General,  for  the  plaintiffs,  and  Dexter  A.  Hawkins,  for  the 
defendant,  it  is 

Ordei-ed,  that  the  defendant,  its  officers  and  agents,  be  and  they  are 
hereby  restrained  and  enjoined  from  exercising  any  of  the  corporate 
rights,  privileges  or  francliises  of  the  defendant,  and  trom  collecting 
or  receiving  any  debts  or  demands,  or  from  paying  out  or  in  any 
manner  transferring  or  delivering  to  any  person  any  of  the  moneys, 
property  or  effects  of  the  said  defendant  ;  and  it  is  further 

Ordered,  ;that  Samuel  B.  White,  of  the  city  of  New  York,  be  and 
he  is  hereby  appointed  receiver  of  all  the  stock,  property,  things  in 
action,  and  effects,  real  and  personal,  of  said  corporation,  the  Trades' 
Savings  Bank,  and  of  all  property  held  by  it,  with  the  usual  powers 
and  duties  in  such  cases  enjoined  and  exercised  by  receivers,  according 
to  the  practice  of  this  court ;  it  is  also 

Ordered,  that,  before  entering  upon  the  duties  of  his  office,  such 
receiver  shall  make,  execute  and  deliver,  and  cause  to  be  executed  and 
delivered,  by  a  sufficient  surety  or  sureties,  to  be  filed  with  the  clerk 
of  Albany  county,  a  bond  to  the  people  of  the  State  of  New  York  in 
the  penal  sum  of  $25,000,  conditioned  for  the  faithful  execution  by 
said  receiver  of  the  trust  in  him  placed,  and  the  due  performance  of 
all  duties  appertaining  thereto,  said  bond  to  be  approved  as  to  its 
sufficiency,  form  and  manner  of  execution  by  a  justice  of  the  Supreme 
Court,  after  due  notice  of  the  time  and  place  of  the  making  of  the 
application  for  such  approval  has  been  first  given  to  the  Attorney- 
General  of  the  State  of  New  York.     Upon  th^  filing  of  which  bond, 
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thus  approved,  the  receiv(;r  is  authorized  and  directed  to  take  posses- 
sion of  and  sequestrate  the  stock,  property,  things  in  action,  and 
effects,  real  and  personal,  of  said  corporation,  the  defendant  herein, 
and  to  take  and  hold  all  property  held  by  or  in  the  possession  of  said 
defendant  corporation ;  it  is  further 

Ordered,  that  all  money,  personal  property,  choses  in  action  and 
effects  of,  or  held  by  said  corporation,  and  all  securities  and  obligations 
belonging  to  said  corporation  coming  into  the  hands  of  said  receiver, 
except  articles  of  furniture  and  corporate  books,  and  except  the  sum 
of  $1,500  to  be  retained  by  said  receiver  for  the  payment  of  necessary 
and  incidental  disbursements,',be  deposited  with  the  United  States  Trust 
Company  of  the  city  of  New  York,  to  be  held  by  said  last-mentioned 
corporation  snbjeotto  the  further  order  of  this  court,  and  to  the  credit 
of  the  receiver  in  this  action  ;  said  money  and  securities  so  deposited 
as  aforesaid  with  said  United  States  Trust  Company  not  to  be  delivered 
over  by  it,  except  subject  to,  and  in  pursuance  of,  the  order  of  this 
court ;  it  is  further 

Ordered,  that  the  said  receiver  do  also  forthwith  proceed  and  recover 
by  process  of  law  or  otherwise,  pursuant  to  statute  in  such  cases  pro- 
vided, any  sum  which  may  be  due  to  such  corporation,  if  the  person 
so  indebted  be  not  wholly  insolvent ;  it  is  further 

Ordered,  that  before  any  distribution  of  any  of  said  funds  or  assets 
shall  be  made,  and  within  six  months  from  date  of  this  order,  the  said 
recsiver  report  to  the  court,  after  giving  notice  of  his  intention  so  to 
do  to  the  Attorney-General,  his  proceedings  under  this  order,  with  an 
exhibit  of  the  accounts  and  demands  for  and  against  said  corporation 
and  all  its  open  and  subsisting  contracts,  and  a  statement  of  the  amount 
of  money  and  assets  in  the  hands  of  said  receiver,  together  with  a 
statement  of  his  expenses  and  commissions,  to  the  end  that  such  order 
may  be  made  in  regard  thereto,  as  the  nature  of  the  case  may  require; 
and  it  is  further 

Ordered,  that  until  the  coming  in  of  said  report  and  the  hearing 
thereon,  the  question  as  to  the  distribution  of  said  assets  and  moneys, 
and  of  the  rights  and  interests  of  the  respective  parties  claiming  the 
same  or  any  portion  thereof,  be  reserved  for  further  directions  ;  it  is 
further. 

Ordered,  that  such  further  application  may  be  made  to  the  court, 
on  the  footing  of  this  decree,  as  the  receiver  may  be  advised  is  proper 
and  necessary  for  the  instruction  in  the  management  and  conduct  of 
his  trust  ;  it  is  further 

Ordered,  that  except  as  herein  ordered  and  directed,  the  said  re- 
ceiver shall  not  dispose  of,  or  in  any  manner  interfere  with,  any  of  the 
assets  of  said  bank  directed  to  be  deposited  with  the  United  States 
Trust  Company. 
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It  is  hereby  furtlaer  ordered  that  said  receiver  shall  immediately 
(upon  the  approval  of  the  bond  herein  required  to  be  given)  in  the 
presence  of  the  Superintendent  of  the  Banking  Department  of  the 
State  of  New  York,  take  the  assets  so  directed  to  be  deposited  from 
said  bank  and  deposit  them  with  the  said  United  States  Trust  Com- 
pany, and  take  from  said  trust  company  a  receipt  stating  that  such  as- 
sets are  received  under  and  in  pursuance  of  the  provisions  of  this  de- 
cree, and  under  the  restriction  as  to  their  transfer  or  disposition  in 
this  decree  mentioned  ;  it  is  further 

Ordered,  that  no  application  shall  be  made  to  any  court,  nor  shall 
any  action  of  the  court  be  asked  or  suffered  by  the  receiver  relating  to 
or  in  any  way  connected  with  the  duties  of  said  receiver  or  the  funds 
or  assets  of  the  defendant  above  mentioned,  or  their  transfer,  sale  or 
delivery,  unless  a  five  days'  notice  of  such  application  be  first  given  to 
the  Attorney-General  of  the  State  of  New  York. 

Filed  and  entered  in  Albany  county  October  37,  1876. 

(Copy)  W.  E.  HAS  WELL, 

Glerh." 

The  amount  due  depositors  was  about  $76,000  ;  the  number  of  de- 
positors was  about  600  ;  the  amount  realized  from  assets,  $8,757.50, 
no  dividend  has  been  made  by  this  bank. 

Mr.  President,  I  now  call  the  attention  of  the  Senate  to  The  Peo- 
ple's Savings  Bank,  which  is  next  in  order  upon  the  brief.  The  testi- 
mony as  to  this  bank  taken  before  the  committee,  will  be  found  on 
pages  365  to  373,  and  before  the  Senate  on  pages  388  to  393  and  670 
to  719.  The  first  thing  that  appears  is  the  semi-annual  report  by  the 
bank  of  July  1,  1873.  There  is  nothing  special  about  that  report  ex- 
cept that  it  was  returned  to  the  department  without  the  valuation  car- 
ried out,  of  some  North  Carolina  bonds.  It  seems  that  report  was 
filed  without  the  prices  of  those  bonds  ever  being  inserted.  It  was 
left  to  Mr.  Ellis  to  fill  them  in  and  he  did  not  see  fit  to  do  it,  and  the 
report  went  in  in  that  form  ;  at  the  same  time  the  report  was  of  such 
a  character  as  to  throw  suspicion  upon  it,  and  to  call  for  an  examina- 
tion, and  Mr.  Lamb  said  he  did  not  have  confidence  in  the  manage- 
ment, and  there  was  a  special  examination  ordered  which  was  made 
September  4  and  5^  1873.  The  Senate  will  remember  the  testimony  ; 
Mr.  Smith  was  upon  the  stand  ;  the  examination  was  made  by  Eeid 
and  Smith.  These  gentlemen  differ  a  little  as  to  the  valuation  ;  Mr. 
Keid  made  the  deficiency  ?i-38,198.50,  and  Mr.  Smith  made  it  $36,075.88 
and  a  deficiency  of  income  of  $9,006.36.  Here  was  a  large  deficiency, 
but  the  Senate  will  observe  there  was  no  further  examination  made 
until  October  9,  1874.  There  was  a  letter  from  Mr.  Ellis,  to  the  At- 
torney-General, which  is  as  follows  : 
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"  STATE  OP  NEW  YOEK  : 

Bank  Depaetment,         [ 
Albany,  September  11,  1873.  ) 

"  Hon.  Francis  C.  Barlow,  Attorney- General,  State  Neio  York  : 

Sir. — la  pursuance  of  chapter  693,  section  3,  Laws  of  1871,  I 
hereby  report  to  you  the  condition  of  the  People's  Savings  Baak  of 
the  city  of  New  York,  as  fhown  by  a  special  examination  of  said  bank 
made  by  Geo.  W.  Reid  and  Isaac  Smith,  September  5,  1873,  under  au- 
thority of  this  department. 

Statement. 

Amount  due  depositors $314,939  52 

Assets 223,864  14 

Deficiency *91,075  38 


Of  this  deficiency  the.  Superintendent  of  the  Bank  Department 
holds  in  trust  the  personal  bond  of  the  trustees  for  $55,000,  to  make 
good  any  deficiency  due  to  depositors  on  the  final  closing  up  of  the 
affairs  of  the  bank. 

Since  said  bond  was  executed  in  1871  to  cover  all  then  existing  de- 
ficiencies the  bank  has  continued  in  business,  and  shows  by  this  exam- 
ination an  additional  deficiency  of  $36,075.38. 

It  is  the  opinion  of  the  Superintendent  of  the  Banking  Department 
that  it  is  unsafe  and  inexpedient  for  this  bank  to  continue  to  transact 
business,  and  I  would  recommend  that  the  necessary  steps  be  taken  to 
close  up  its  affairs. 

I  am,  sir,  your  obedient  servant, 

D.  0.  ELLIS, 

Superintendent. " 

That,  Mr.  President,  shows  a  deficiency  of  $91,075.38,  and  states 
that  of  this  deficiency  the  Superintendent  of  the  Bank  Department 
holds  in  trust  the  personal  bonds  of  the  trustees  for  $55,000,  to  make 
good  any  deficiency  due  the  depositors  in  the  final  closing  up  of  the 
affairs  of  the  bank.  Mr.  Ellis  stated  it  was  unsafe  and  inexpedient 
for  the  bank  to  continue  to  transact  business,  and  requested  the 
Attorney-General  to  take  the  necessary  steps  to  close  it  up,  which  he 
did,  and  the  complaint  was  verified  by  Mr.  Ellis,  September  13,  1873, 
in  which  it  was  alleged,  as  in  the  former  complaint,  that  the  bank 
had  been,  for  more  than  a  year  previous  to  the  verification,  insolvent 
and  unable  to  pay  its  debts;  the  complaint  was  verified  likei  the  other 
complaint  which  was  produced  to  the  Senate  by  my  associate. 

All  that  appears  about  that  case  is  an  entry  upon  the  Attorney- 
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General's  register  of  the  word  "  settled  "  aad  the  evidence  that  that 
settlement  was  ordered  by  Mr.  Ellis.  Senators  will  find  it  on  pages 
671  and  672.  There  was  a  correspondence  between  Mr.  Eodgers,  the 
secretary,  and  the  Bank  Department,  which  was  as  follows : 

"Nbw  Yobk,  Odoler  1,  1873. 

"  SUPEKIUTENDENT  BaNK  DEPARTMENT  : 

Dear  Sir. — Immediately  on  the  return  ot  our  committee  from 
Albany  we  set  ourselves  about  carrying  out  our  understanding  there 
arrived  at.  After  two  meetings  of  our  board  we  have  concluded  to 
make  one  grand  effort  to  raise  the  round  sum  of  one  hundred  tlioii- 
nand  dollars,  in  any  kind  of  bona  fide  interest-paying  assets  which 
may  be  approved  by  yourself.  We  may  at  last  be  under  the  necessity 
of  putting  in  a  personal  bond  for  part  of  the  amount,  but  hope  not. 
It  will  not  be  necessary  if  our  people  act  as  well  as  they  talk.  Our 
object  in  making  a  part  of  this  amount  is  that  we  may  at  once 
remove  the  old  bond,  make  up  the  present  deficit,  and  take  the  K. 
Carolina  bonds  off  the  hands  and  of  the  books  of  the  bank,  the  sub- 
scribers to  thr's  fund  then  owing  them  and  holding  them  as  security  as 
far  as  they  go  against  the  amount  they  have  subscribed. 

More  than  one-half  the  amount  needed  ($100,000)  is  already 
promised  and  subscribed  for  in  writing,  and  theprospect  is  good.  The 
man  in  our  board  who,  both  by  his  pecuniary  ability  and  his  respon- 
sibility for  the. original  organization  of  the  bank,  ought  to  do  more 
than  any  other  man  in  the  concern,  has  iiot  yet  decided  how  much  he 
will  stand,  but  a  committee  are  to  see  him  to-morrow  morning  and 
insist  on  his  doing  his  duty.  Should  he  come  down  as  he  ought,  the 
thing  is  virtually  settled,  and  the  remainder  of  the  amount  can  be 
secured  without  much  doubt.  We  are  to  have  another  meeting 
of  our  board  on  Friday  afternoon  at  4:}  o'clock,  and  shall  continue  to 
meet  every  few  days  until  this  matter  is  settled. 

Yours  respectfully, 

CHAS.  T.  EODGERS, 

Secreiary." 

Witness  read  the  following  : 

"  New  York,  October  1,  1873. 
"  Superintendent  Bank  Department: 

Dear  Sir — Will   you    be   good   enough  to  send  me   a  list   of  the 
signers  of  the  present  bond  and  the  amount  for  which  each  is  down. 
We  intend  having  the  new   apportionment,  if   possible,   made  on  a 
more  equitable  basis. 

Yours,  etc., 

0.  P.  EODGERS, 

Secretary. " 
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"Albany,  N".  Y./Jctoier  3,  1873. 
"Charles  D.  Eodgers,  Secretary,  Neiv  Yorh: 

I  send  you  herewith  the  list  which  you  requested  in  your  letter  of 
October  first. 

HENEY  L.  LAMB, 

Deputy." 

Q.  What  is  the  next  date  in  your  copy-book  ?  A.  October  6,  1873  ; 
it  reads  as  follows  : 

"Albany,  N.  Y.,  Odoler  6,  1873. 
"Chai^les  D.  B,OJ)G-&Vi^,-  Secretary,  New  Yorh.: 

Yours  of  the  fourth  instant  received.  It  would  be  of  no  use  for 
me  to  meet  with  your  trustees  until  such  time  as  they  are  prepared 
to  make  some  proposition  as  suggested  by  your  committee  when  here. 
Your  president  and  attorney  understand  my  proposition  and  they 
left  me  with  the  understanding  that  they  were  to  notifify  me  when 
they  would  like  to  have  me  meet  with  the  trustees.  It  would  only 
involve  a  needless  expense  for  me  to  go  down  before  they  are  ready  to 
see  me. 

DE  WITT  0.  ELLIS, 
Superintendent  Bank  Department." 

Witness  also  read  the  following: 

"New  York,  October  23,  1873. 

"  Mr.  D.  C.  Ellis,  Superintendent,  etc. : 

Dear  Sir. — Since  seeing  you  I  learn  that  our  answer  in  the  suit 
was  to  be  filed  this  day,  and  as  a  matter  of  form  our  attorney  has  sent 
an  answer  by  mail,  containing  a  general  denial,  etc.  This  is  a  matter 
of  legal  form  and  technicality  of  which  I  know  nothing,  supposing, 
as  I  presume  you  did,  that  when  the  suit  was  put  over  until  the  last 
Tuesday  in  the  present  month,  we  had  nothing  to  do  in  the  meantime 
but  to  go  ahead  at  making  up  the  amount  required.  The  papers  in 
the  suit  set  forth  that  the  deficit  is  $91,000,  including  the  present 
bond,  but  I  understood  you  to  agree  that  if  we  could  make  it  up,  you 
would  settle  on  the  basis  of  Mr.  Reid's  calculation,  which  was  about 
$8,000  more  in  our  favor.  We  have  subscribed  and  promised  $85,000, 
of  which  over  $50,000  is  now  in,  and  I  think  there  is  no  doubt  about 
any  of  the  others.  I  will  write  you  again  to-morrow  evening,  or  on 
Saturday  morning,  and  Mr.  Olmstead  will  see  you  in  Albany  on  Mon- 
day and  report  exactly  how  the  matter  then  stands.     We  could  have 
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had  much  more  of  it  in  by  this  time,  but  we  have  been  laboring  to 
get  some  parties  to  give  other  securities  instead  of  their  personal 
bonds,  as  they  would  like  to. 

Yours  respectfully, 

OHAS.  F.  KODGEKS, 
Secretary." 

Q.  Read  the  letter  from  the  department?     A.   [Witness  reads:] 

"  Albany,  N.  Y.,  Nnvemher  20,  1873. 
"  Pbbderiok  Olmstead,  President,  New  York : 

I  desire  an  early  adjustment  of  the  affairs  of  the  People's  Savings 
Bank. 

I  have  been  reluctant  to  put  the  institution  into  liquidation  while 
there  was  a  reasonable  prospect  of  a  satisfactory  settlement  and  extri- 
cation from  its  present  embarrassment.  I  have  therefore  extended  to 
the  trustees  every  indulgence  consistent  with  the  performance  of  my 
duty.  I  am  constrained  to  now  require  the  trustees  to  come  to  defi- 
nite conclusions,  and  lo  apprise  me,  witliout  delay,  what  their  conclu- 
sions are.  Ample  time  has  been  granted  to  them  by  me  for  that  pur- 
pose. If  their  interests  do  not  enforce  the  necessity  of  prompt  action, 
so  as  to  put  the  bank  in  a  sound  condition,  I  will  proceed  to  close  it 
before  it  b'ecomes  more  deejjly  involved. 

DE  WITT  0.  ELLIS, 
Siqjerintendent  Bank  Defartment. " 

Witness  also  read  the  following  : 

"  Albany,  December  10,  1873. 
"F.  Olmstead,  President,  New  York: 

Since  my  last  communication  to  you  of  November  twentieth,  in  re- 
gard to  the  affairs  of  your  bank,  I  have  heard  nothing  in  reply. 

I  must  ask  you  for  a  final  disposition  of  the  matter  at  once,  so  that 
I  may  be  able  to  prepare  my  annual  report.  Will  you  report  the  con- 
dition of  things,  and  name  a  day  next  week  when  I  can  meet  with 
yon  to  make  an  examination  with  a  view  to  a  final  settlement  ? 

DE  WITT  0.  ELLIS, 
Superintendent  Bank  Department." 

Q.  Read  the  next  date  ?     A.  [Witness  reads  :] 
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"  Albany,  November  5,  1875. 
"  Charles  D.  Rodgers,  Secretary,  New  York  : 

We  are  waiting  for  the  report  from  your  bank. 
Suuh  delays  in  making  your  reports  are  wholly  inexcusable  and  un- 
warrantable, besides  causing  us  much  trouble  in  preparing  our  annual 
report. 

Will  you  forward  at  once  ? 

Yours,  etc., 

DE  WITT  C.  ELLIS, 
Superiiitendent  Bank  Department." 

Q.  Read  the  next  date  ?     [Witness  reads:] 

"  Albany,  K  Y.,  Nov.  J 1,  1875. 
"Hon.  Daniel  Pratt,  Attorney-General : 

In  pursuance  of  section  44,  chapter  371,  Laws  of  1875,  I  hereby 
respectfally  call  your  attention  to  the  condition  of  the  People's  Sav- 
ings Bank  in  the  city  of  New  York. 

Erom  the  facts  officially  furnished  to  me  by  George  W.  Reid,  and 
an  examiner  duly  appointed  by  me  to  examine  into  the  condition  of 
said  savings  bank,  1  find  that  on  the  10th  day  of  November,  1875,  the 
total  liabilities  of  the  bank  v/ere  $200,1.31.79,  and  the  total  assets  were 
$155,351.83,  leaving  a  deficiency  of  $42,779.96. 

I  deem  it  entirely  unsafe  for  this  bank  longer  to  continue  its  busi- 
ness, and  I  therefore  recommend  that  you  take  the  necessarj  legal 
steps  to  close  up  its  affairs. 

DB  WITT  0.  ELLIS, 
Superintendent  Bank  Department." 

Q.  Produce  the  report  of  the  bank  made  January  1,  1874.  [Wit- 
ness here  produces  bank  report  made  January  1,  1874.] 

There  was  a  report  by  the  bank  of  January  1,  1874,  showing  a 
surplus  of  assets  of  $29.13  of  that  date.  Among  the  assets  of  that 
bank  are  bonds  of  sundry  trustees  to  the  amount  of  $47,500,  as  appears 
at  page  325  of  the  Senate  testimony. 

Then  comes  another  report  by  the  bank  of  July  1st,  1874,   showing 
a  deficiencv  of  assets  of  $1,420.18. 
207 
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Report  of  the  People's  Savings  Bank,  a?i  incorporated  institution  for 
savings,  of  its  condition  on  the  Ist  day  of  July,  1874,  made  to  the 
Superintendent  of  the  BanTcing  Department,  as  required  hy  chapter 
n%  of  the  Laws  of  1857. 

Kesoueces. 

1.  Bonds  and  mortgages,  as  per  Schedule  A,  hereto 

annexed $121,300  00 

2.  Stock    investments,    as   per    Schedule   B,    thereto 

annexed....! 47,933  50 

3.  Amount  loaned  on  public  stocks,  as   per  Schedule 

0,  hereto  annexed 

4.  Amount  loaned  on  stocks  or  bonds  of  private  cor- 

porations, as  per  Schedule  D,  hereto  annexed,     

5.  Amount    loaned    on    personal    securities,    as    per 

Schedule  B,  hereto  annexed 

6.  Heal  estate  ;  standing  on  books  at  $  market 

value,  $  ;  cost 

7.  Cash  on  deposit   in    banks   or  trust  companies,  as 

per  Schedule  F,  hereto  annexed 18,191  48 

8.  Cash  on  hand  not  deposited  in  bank 7,158  42 

9.  Amount  of  assets  not  included  under  either  of  the 

above  heads,  the  particular  items  of  which  are 

set  forth  in  Schedule  G,  hereto  annexed 73,178  62 


$267,761  02 


Liabilities. 

1.  Amonnt  due  depositors  : 

Principal 6257,361  50 

Interest    credited    for    the  '1st  of 
July,  1873 6,487  20 

$263,848  70 

2.  Other  liabilities,  viz.  : 

Cash  of  stock  on  market  value 5 ^  333  50 


,181  20 


Nothing  was  done  by  Mr.  Ellis.  Then  there  was  a  special  examination; 
that  examination  was  not  on  file  in  the  department  but  was  produced 
by  Mr.  Reid  ;  Mr.  Ellis  stated  he  did  not  think  it  had  been  made  • 
but  that  is  immaterial ;  Mr.  Ellis  and  Mr.  Eeid  did  examine  the  Bank 
at  that  time.  There  was  a  deficiency  of  assets  of  $7,357.40,  as  appears 
by  this  examination. 
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Mr.  Reid  testified,  on  page  385,  that  the  bank  at  that  time  was  in- 
solvent. Very  strange  to  say  this  report  was  not  filed  in  the  depart- 
ment, and  there  was  no  record  made  of  it  there  at  all.  Perhaps  this 
was  very  natural  if  Mr.  Ellis  did  not  know  of  its  being  made,  and 
perhaps  Mr.  Reid  thought  it  was  not  worth  while  to  file  it ;  but  it  is 
BufiScient  to  say  there  was  an  examination  made,  and  Mr.  Ellis  was  in- 
formed of  all  the  facts  ;  and  it  is  immaterial  whether  it  was  filed  or 
not. 

Mr.  Ellis,  up  to  this  time,  had  taken  no  pains,  except  by  this  ex- 
amination, to  ascertain  the  condition  of  that  bank  ;  and  he  found  it 
insolvent ;  and  there  is  no  record  of  any  proceeding  until  we  come 
down  to  the  closing  of  the  bank.  We  now  read  the  report  of  the  bank 
of  January,  1875. 


Report  of  the  People's  Savings  Bank,  an  incorporated  institution  for 
savings,  of  its  conditimi  on  the  'ist  day  of  January,  1875,  made  to 
the  Superintendent  of  the  BanTcing  Department,  as  required  hy 
chapter  136  of  the  Latvs  of  1857. 

FINANCIAL. 
Resouecbs. 
1.  Bonds  and  mortgages,  as  per  Schedule  A,  hereto  an- 
nexed  $123,300  00 

3.  Stock  investments,  as  per  Schedule  B,  hereto  annexed       47,933  50 

3.  Amount  loaned  on  public  stocks,  as  per  Schedule  C, 

hereto  annexed 

4.  Amount  loaned  on  stocks  or  bonds  of  private  corpora- 

■  tions,  as  per  Schedule  D,  hereto  annexed 

5.  Amount  loaned  on-personal  securities,  as  per  Schedule 

E,  hereto  annexed 

6.  Real  estate,  cost  $  ;  market  value,  $  ; 

standing  on  books  at  $  

7.  Cash  on  deposit  in  banks   or   trust  companies,  as  per 

Schedule  F,  hereto  annexed 4, 163  30 

8.  Cash  on  hand  not  deposited  in  bank. 5,347  66 

9.  Amount  of  assets  not   included   under  either  of  the 

above  heads,  the  particular  items  of  which  are  set 

forth  in  Schedule  Gr,  hereto  annexed  69, 676  30 

$250,419  66 
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Liabilities. 

1.  Amount  due  depositors $243,559  60 

Principal $337,356  39 

Interest  credited  for  the  1st  of  Janu- 
ary, 1875 •  ■  •  • 

2.  Other  liabilities,  viz. :  Excess  of  cost  over  market  value 

of  stocks  and  bonds 4, 552  50 

3.  Excess  of  assets  over  liabilities 2, 307  56 

1250,419  66 


Statistical. 
1.  Number  of  open  accounts  on  the  morning  of  Jahu- 

ary  1,  1875 1,587 

3.  Number  of  accounts  opened  during  the  year  1875. .  518 

3.  Number  of  accounts  closed  during  the  year  1874. .  .  459 

4.  Number  of  accounts  opened  since  organization 4,731 

5.  Amount  deposited,  not  including  interest  credited, 

during  1874 1434,813  96 

6.  Amount  deposited,  including   interest   credited,  for 

the  same  period 437,503  37 

7.  Amount  withdrawn  during  the  year  1874 449,850  33 

8.  Amount  of  interest   or   profits   received  or  earned  * 

during  the  year  1874 15,596  83 

9.  Amount  of  interest   credited  to   depositors  for  the 

same  period 13, 690  41 

10.  Amount  of  each  s^mi-annual  credit   of  interest,  for 

the  year  1874,  and  when  credited  :  July  1,  1874, 

$6,487.20  ;  January  1,  1875,  $6,303.31. 

Credited  at  other  periods  during  the  year 

11.  Kate  per  cent  of  dividends  or  interest  to  depositors 

during  the  past  year,  six  percent. 

That  shows  a  surplus  of  assets  of  $307.56;  The  lease  and  improve- 
ments are  put  in  at  $10,000. 

Then  comes  a  letter  from  Mr.  Eeid  to  Mr.  Ellis,  dated  November 
10,  1875,  showing  a  deficiency  of  assets  of  $40,336.88,  accompanied  by 
the  rejiort  which  is  as  follows  : 

*  If  amount  received  is  reported,  strike  out  "  or  earned  :  "  if  amount  earned  is 
reported,  strike  out  "  received  or." 
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New  York,  Novemher  10,  1875. 
Hon.  D.  0.  Ellis  : 

Deab  Sik — I  have  been    up    to    the  People's  ,Savings 
Bank  to-day,  and  find  they  t)we  their  depositors $196,^31  71 

Assets  : 

Bonds  and  mortgages $81,300-  00 

Call  loan  in  pass-book ,         3,428  18 

North  Carolina  State— $10,000  8 '    800  00 

Safes  and  fixtures,  say 3,000  00 

Cash  and  in  deposit 9, 926  65 

$97,454  83 

Deficiency $98,976  88 

Eodgers  is  in  the  bond  you  hold  for $5 ,  700  00 

And  Oapt.  Burden  for 1 ,500  00 

New  bond  on  interest,  in  place   of   the   old 

one  and  now  in  the  bank 51,500  00 

58,750  00 

Deficiency  over  the  bonds $40,226  88 


Tho  accrued  interest  in  bonds  and  mortgages  will  about  balance 
that  accrued  to  depositors. 
November  10. 

Bonds  an'd  MoRTaAGBS,  People's  Savings  Bank. 


No. 


5 

7 

13 

16 

20 

23 

35 

36 

*27 

*29 

30 

*31 

34 

36 


Location. 


New  York . . . 
Morrisania. . . 
New  York . . . 
New  York . . . 
New  York . . . 

Harlem 

Brooklyn.  . .  . 
Brooklyn . . . . 
Jersey  City. . 
New  York . . . 
Staten  Island 

Flatbush 

Bi'ooklyn . . . . 
New  York . . . 


Amount. 


2 
15 

7 
6 

fS 
3 
7 
5 
3 

t6 
8 

15 
3 


,000 
,000 
,000 
,500 
,000 
,500 
,500 
000 
,000 
,000 
,0C0 
,000 
,000 
,800 


$81,300 


Value. 


$18,000 

4,500 
35,000 
16,000 
13,000 
f6,000 

6,000 
15,000 
15,000 

8,000 
12,000 
30,000 
12,000 

8,000 
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"  November  11,  1875. 
"  Hon.  D.  C.  Ellis,  Superintendent  : 

Dear  Sib — I  have  received  your  telegram,  and  now  inclose  the 
report  on  the  People's  and  miu.  of  B.  and  M:,  as  far  as  I  can  from  my 
notes.  The  trustees  on  tlie  bond  in  the  department  have  all  given 
new  bonds  on  interest,  for  a  larger  amount  or  put  in  bonds  and  M., 
except  Oapt.  Burden  $1,500,  and  Rogers]  $5,750,  but  no  interest  has 
been  paid. 

The  $7,000  dep.  in  bonds,  and  3.  Citizens'  Bk.,;Were  transferred  as  part 
payment  of  the  $25,000  B.  and  M.  sold  to  a  depositor,  and  remain  on 
dep.  to  save  the  interest  from  July  to  January  first. 

To-morrow  I  will  go  up  to  the  "  Trades,"  and  Saturday  may  go  to 
Jamaica  to  examine  that  bank. 

Yours  truly, 

GEO.  W.  REID." 

*  Nos.  37, 39  and  31  were  contributed  by  trustees  instead  of  bonds,  but  the  inter- 
est has  not  been  paid.  One  bond  and  mortgage  for  $35,000  has  been  assigned  to  a 
depositor  of  $11,000,  lie  paying  the  diflerence  in  cash.  No.  33  (Rodgers'  wife) 
$5,000  has  been  taken  out,  he  says,  to  increase  it  to  $5,750,  the  amount  of  his 
bond,  and  I  have jiounted  that  amount  in  trustee's  bonds.  The  wife  would  not 
unite  in  No.  39,  but  the  property  is  said  to  be  worth  $8,000. 

t  Foreclosing. 
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The  bank  was  closed  on  this  report;  but  that  large  deficiency  shows 
how  negligent  Mr.  Ellis  had  been  in  not  examining  it  more  thor- 
oughly. It  shows  thgt  the  bank  was  in  a  very  bad  condition.  This 
report  shows  that  the  deficiency  which  appeared  on  Mr.  Ellis' personal 
examination  of  October  9,  1874,  never  v^as  made  up,  in  fact ;  Mr.  Ellis 
closed  the  bank  on  that  report  of  November  10,  1875  ;  it  was  closed 
November  30,  1875.  The 'amount  due  depositors  was  $192,606.15; 
there  has  been  a  dividend  by  the  receiver  of  thirty-three  and  one-third 
per  cent.  It  appears  in  evidence  the  receiver  holds  mortgages  which 
are  second,  third  and  fourth  liens,  notwithstanding  all  these  examina- 
tions and  also  mortgages  on  leasehold  property.  It  is  in  evidence 
that  these  bonds  and  mortgages  were  examined  October  9,  1874,  when 
Mr.  Ellis  was  present,  and  he  failed  to  discover  they  were  second,  third 
and  fourth  mortgages  and  mortgages  on  leasehold.  It  also  appears 
that  there  is  an  alleged  discrepancy  in  the  ledgers. 

This  comprises  all  I  have  to  say  in  reference  to  the  People's  Savings 
Bank. 

I  will  now  take  up  "  The  Mechanics  and  Traders'  Savings  Insti- 
tution." 

We  first  have  a  report  by  Eeid,  Aldrich  and  Vrooman,  of  April  1, 
1874,  which  is  as  follows  : 
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The  large  amount  locked  up  ia  Southern  State  bonds,  upon  which 
interest  is  suspended,  the  failure  to  rent  real  estate  and  the  balance  of 
an  old  bankruptcy  claim  have  combined  to  reduce  the  income  of  the 
bank  so  much  that  a  deficiency  of  over  $14,000  will  occur  for  the  cur- 
rent year.  The  trustees  hope  to  realize  something  from  the  southern 
bonds  and  the  sale  of  real  estate. 

Report  of  Mechanics  and  Traders'  Savings  Instiiution,  an  incorpo- 
rated institution  for  savings,  of  its  condition  on  the  1st  dag  of 
July,  1874,  made  to  the  Superintendent  of  the  Banking  Department, 
as  required  iy  chapter  136  of  the  Laws  of  1857. 

Resources. 
1,  Bonds  and  mortgages,  as  per  Schedule  A,  hereto 

annexed $748, 150  00 

3.  Stock    investments,    as    per    Schedule    B,    hereto 

annexed 1,703,039  75 

3.  Amount  loaned  on  public  stocks,  as  per  Schedule 

0,  hereto  annexed 

4.  Amount  loaded  on  stocks  or  bonds  of  private  cor- 

porations, as  per  Schedule  D,  hereto  annexed. . . . 

5.  Amount  loaned  on  personal  securities,  as  per  Sched- 

ule E,  hereto  annexed 

6.  Real   estate    standing   on    books   at   cost,    market 

value  $130,554.55  cost 109,683  05 

7.  Cash  on  deposit  in  banks  or  trust  companies,  as 

per  Schedule  F,  hereto  annexed 83,009  13 

8.  Cash  on  hand  not  deposited  in  bank 30,000  00 

9.  Amount  of   assets   not  included  under  either  of 

above  heads,  the  particular  items  of  which  are  set 

forth  in  Schedule  G,  hereto  annexed. 100,375  01 


,763,155  93 


Liabilities. 

1.  Amount  due  depositors $3,565,178  17 

Principal $3,491,601  51 

Interest    credited    for    the    1st    of 

July,  1874 ■         73,574  66 

3.   Other  liabilities,  viz. :  Excess  of  cost. 69,600  33 

3.  Excess  of  assets  over  liabilities 138,376  83 


$3,763,155  93 
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That  report  shows  a  surplus  of  assets  of  $82,331.48,  and  a  defi- 
ciency of  income  of  $14,477.90. 

Three  months  afterward,  we  have  the  report  of  the  bank,  the  report 
of  July  1,  1874,  which  is  as  follows  : 

Eesources. 

1.  Bonds  and  mortgages,  as  per  Schedule  A,  hereto 

annexed $748, 150  00 

2.  Stock  investmgnts,    as  per    Schedule    B,    hereto 

annexed 1,703,039  75 

3.  Amount  loaned  on  public  stocks,  as  per  Schedule  C. 

hereto  annexed 

4.  Amount  loaned  on   stocks  or  bonds  of  private  cor- 

porations, as  per  Schedule  D,  hereto  annexed  .... 

5.  Amount  loaned  on  personal  securities,  as  per  Sched- 

ule B,  hereto  annexed 

6.  Eeal  estate,  standing  on  books,  at  cost  market  value 

$130,554.55,  cost 109,583  05 

7.  Cash  on  deposit  in  banks  or  trust  companies  as  per 

Schedule  F,  hereto  annexed 83,009  13 

8.  tiash  on  hand  not  deposited  in  bank 20,000  00 

9.  Amount  of  assets  not  included  under  either  of  the 

above  heads,  the  particular  items  of  which  are  set 

forth  in  Schedule  G,  hereto  annexed $100,375  01 

$3,763,155  "93 

Liabilities. 

1.  Amount  due  depositors $3 ,  565 ,  178  17 

Principal $2,491,601  51 

Interest  credited  for  the  1st  of  July, 
1874 73,574  66 

2.  Other  liabilities,  viz.  :  Excess  of  cost 69,600  33 

3.  Excess  of  assets  over  liabilities 128,376  83 

$2,763,155  93 


Showing  a  surplus  of  assets  of  $138,376.83.     Schedule  G  in  this 
report  of  July,  1874,  was  as  follows : 
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Schedule  G. 

DiiFerence  between   market  value  and  cost  of  the  following  invest- 
ments : 

Excess  of 

cost  over       Excess  of  market 
market  value .    value  over  cost. 

United  States  stocks 

New  York  State  stocks 

Stocks  of  other  States $148,050  25     .' 

Bonds  of  counties,    cities   and  towns  of 

this  State $57,476  83 

Other  stocks  and  bonds 

Eeal  estate 20, 972  50 


Totals $148,050  25     $78,449  32 


Difference *$69,600  93 


Loans,  Deposits,  Investments  or  Assets  of  eteky  Dbscription 
not  hbrbtofoee  enumerated,  viz.  : 
f  Interest  accrued  and  uncollected  July  1,.1874  : 

Bonds  and   mortgages $7,556  21 

New  York  city  and  county  bonds , 4,811  63 

Brooklyn  city  bonds 8,995  00 

Tennessee  State  bonds 

Oswego  city  bonds 6, 895  00 

North   Carolina  bonds 

South  Carolina  bonds 

Alabama  bonds 6,640  00 

Buffalo  city  bonds 4,550  00 

Rochester  bonds 8,820  19 

Westchester  county  bonds 175  00 

Yonkers  bonds ■ 612  49 

Morrisania,  N.  Y.,    bonds 275  01 

Judgment  secured  by  real  estate 5 ,  004  48 

Suspense  account 41,000  00 

$100,375  01 


That  shows  an"  expense  account "  in  the  assets  of  $41 ,000,  without 
stating  how  it  was  made  up.  It  seems  that  the  trustees  of  this  bank, 
Messrs.  Gregory  and  Floyd,  who  were  both  upon  the  stand,  had  sev- 
eral interviews  with  Mr.  Ellis,  and  they  showed  to  Mr.  Ellis  and  their 
friends  conclusively,  that  there  was  a  very  large  deficiency  in  this  bank 
. — as  they  said,  at  least  $100,000-  -and  these  facts,  as  they  have  ap- 
peared since  the  closing  of  the  bank,  have  fully  justified  their  estimate 

*If  cost  exceeds  market  value  the  difference  should  be  entered  under  the  head 
"Other  liabilities,"  in  the  report. 

+  As  interest  credited  to  depositors  is  stated  among  the  liabilities,  it  will,  of  course, 
be  just  to  include  in  this  schedule  the  interest  due,  though  unpaid,  on  investments. 

209 
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Mr.  Ellis  himself  admits — admitted  at  the  time — that  there  was  a 
deficiency  of  $35,000  to  $50,000.  In  the  complaint  they  showed  the 
deficiency  of  the  assets  of  the  bank  to  be  $115,933.33.  That  suit  seems 
to  have  been  ended.  We  then  come  to  the  report  of  Mr.  Reid,  of  Oc- 
tober 5, 1874.  Notwithstanding  all  these  allegations  that  have  been 
made  against  this  bank,  and  notwithstanding  that,  by  the  report  of- 
April  1,  1874,  there  appeared  a  large  deficiency  of  income,  Mr.  Ellis 
took  no  pains  to  examine  the  bank.  Hetook  the  statement  of  the  trus- 
tees and  the  gentlemen  who  approached  him  ;  but  he  did  not  examine 
the  bank,  the  bank-books,  and  inform  himself;  and  this  examination, 
of  October  5,  1874,  is  the  first  examination  subsequent  to  that  of  the 
previous  April.  It  turned  out  there  was  a  large  deficiency  of  assets  of 
30,000  odd  dollars,  and  a  deficiency  of  income  of  $14,000  and  odd. 

I  will  r^ad  the  letter  of  Mr.  Eeid  to  Mr.  Ellis,  and  the  report  of 
Mr.  Eeid  of  October  5,  1874: 

"  Hon.  D.  C.  Ellis,  Superintendent  Banlc  Department : 

Having,  at  your  request,  examined  into  the  condition  of  the 
Mechanics  and  Traders'  Saving  Institution  of  New  York,  I  annex 
statement  showing  deficiency  of  assets  of  $30,071.90.* 

The  State  of  Alabama  suspended  payment  of  interest  last  January, 
and  as  it  is  uncertain  when  it  will  resume,  it  is  almost  impossible  to 
ascertain  the  value  of  bonds,  there  being  no  sales  at  present ;  but  from 
the  best  information  attainable  thry  are  estimated  at  fifty  per  cent. 
The  other  bonds  are  put  in  at  the  present  quotations. 

The  annual  deficiency  of  income  is  estimated  at  present  rate  at 
$14,191.82. 

Respectfully  submitted, 

GEORGE  W.  REID. 

Examined  October  5,  1874,  and  subsequent  days." 

*  Less  judgment  against  B.  Goulard,  $5,  090  ;  making  deficiency  |34,  981.90. 
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Mr.  Best,  the  receiver  of  this  bank,  was  on  the  stand,  and  states 
there  was  an  additional'defioiency  of  $70,000,  that  being  the  difference 
between  the  dealers'  ledger  and  the  depositors'  ledger  ;  it  also  appears 
on  the  books  that  various  irregularities  occurred,  and  among  others 
the  building  committee,  it  seems,  awarded  themselves  some  $5,000 
sevei-al  years  after  they  did  the  work  and  paid  themselves  out  of  the 
assets  of  the  bank. 

There  is  a  letter  from  Mr.  Ellis  to  Mr.  A.  T.  Oonkling,  president, 
October  19,  1874,  which  was  as  follows : 

"  STATE  OP  NEW  YORK : 

Bank  Department,         ) 
Albany,  October  19,  1874.     [ 
"  A.  T.  CoNKLiN,  President  : 

By  the  recent  special  examination  made  by  Mr.  Eeid  and  myself  of 
the  condition  of  the  Mechanics  and  Traders'  Savings  Bank,  it  appears 
that  the  bank,  instead  of  having  a  surplus  as  heretofore  reported,  is 
deficient  to  the  amount  of  $24,981.90.  The  assets  of  the  bank  consist 
largely  of  southern  stocks,  which  are  very  much  depreciated,  and  the 
market  for  which  is  so  unstaple  and  fluctuating  that  it  is  a  matter  of 
opinion  and  judgment  what  .the  exact  deficiency  is.  It  would  un- 
doubtedly, in  the  judgment  of  some,  exceed  the  amount  named,  and 
in  fixing  the  valuation  of  some  of  the  securities  where  there  is  no 
determined  valuation  by  sales  in  the  market,  it  would,  perhaps,  be  as 
fair  and  equitable  to  name  a  price  which  would  increase  the  deficiency 
to  150,000  instead  of  the  sum  reported  to  me. 

It  certainly  is  desirable  for  the  bank  to  rid  itself  of  this  class  of 
securities  as  fast  as  possible,  with  due  regard  to  the  ultimate  interests 
of  depositors,  and  substitute  for  them  securities  more  permanent  and 
certain. 

I  regret  to  find  a  lack  of  harmony  in  the  board  of  trustees,  which 
tends  to  cripple  the  success  of  the  bank.  Co-operation,  on  the  part 
of  the  managers,  can  only  insure  the  growth  and  prosperity  of  the 
institution. 

In  view  of  your  present  i  condition,  it  will  be  necessary  for  the 
trustees  to  make  good  the  existing  deficiency  to  depositors,  either  by 
i  rect  payment  or  by  satisfactory  personal  bonds,  guaranteeing  the 
depositors  against  loss  by  the  present  impairment  of  assets. 

I  would  also  suggest  that  all  expenses  not  absolutely  required  in 
running  the  bank  be  dispensed  with.  It  would  seem  that  one  paid 
officer,  with  his  subordinates,  would  be  all  that  would  be  needed  until 
such  time  as  your  business  is  increased  and  your  deficiency  made 
good. 
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Trusting  you  will  submit  this  letter  to  your  board  at  the  earliest 
opportunity,  aud  awaiting  their  action  and  reply, 

I  am,  sir,  truly  yours, 

D.   C.  ELLIS, 

Superintendent." 

In  that  letter  he  states* it  would  be  fair  to  name  the  deficiency  at 
$50,000,  and  calling  upon  the  trustees  to  make  the  deficiency  good, 
either  by  direct  payment  or  by  satisfactory  personal  bonds.  It  does 
not  appear  that  he  ever  rtiade  any  effort  to  inform  himself  whether 
they  did  make  the  deficiency  good  during  this  period  on  the  books  of 
the  bank.  It  appeared  they  were  declaring  dividends  they  had  not 
earned. 

Mr.  Ellis  wrote  a  letter  to  S.  P.  Bellamy,  Esq.,  October  19,  1874, 
which  is  as  follows  :  ,, 

"STATE  OF  NEW  YOKK  : 

Bank  Depaktment,         ) 
Albany,  October  19,  1874.     j 
"S.  P.  Bellamy,  Esq.,  Brooklyn,  N.  Y. : 

Dear  Sib.  —  Your  favor  of  seventeenth  inst.,  is  received,  aud  duly 
considered. 

I  have  this  day  addressed  an  official  letter  to  the  president  of  the 
bank  for  the  consideration  of  the  board  of  trustees.  I  respectfully 
direct  your  attention,  and  those  you  represent,  to  the  same,  for  my 
views  on  the  matter  under  consideration. 

Very  truly,  yours, 

D.   0.  ELLIS, 

Superintendent. " 

That  letter  showed  sufficiently  he  was  informed  there  were  difficul- 
ties going  on  in  this  bank,  and  that  he  should  be  on  his  guard  in 
respect  to  it.  Mr.  Gregory,  the  trustee,  testified  that  to  his  knowledge, 
no  payment  was  made  or  security  ever  given  by  the  trustees  as  stated 
by  Mr.  Ellis'  letter  of  October  19,  1874. 

''■  Q.  You  got  information  that  you  were  to  be  called  upon  to  pay 
up,  or  give  some  security?     A.   Yes,  sir. 

Q.  Was  there  any  thing  done  in  the  way  of  paying  up  by  the  trustees  ? 
A.  Not  that  I  ever  knew  of. 

Q.  No  security  in  any  shape  or  form  ?     A.  Not  that  I  am  aware  of. 

Q.  Nothing  was  done  in  accordance  with  this  recommendation  of 
the  superintendent  ?     A.  Not  to  my  knowledge." 

I  now  come  to  the  report  of  the  bank  of  January  1,  1876,  which  is 
as  follows : 
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Report  of  the  Mechanics  and  Traders'  Savings  Institution,  an  insti- 
tution for  savings,  of  its  condition  on  the  morning  of  the  1st  day  of 
January,  1876,  made  to  the  Superintendent  of  the  Banhing  Depart- 
ment, as  required  hy  chapter  371  of  the  laws  of  1875. 

Eesouroes. 

1.  Bonds  and  mortgages,  as  shown  by  Schedule  A, 

hereto  annexed $616,650  00 

2.  Stock  investments,  as  shown  by  schedule  B,  hereto 

annexed,  cost 1,310,012  25 

3.  Amount  loaned  on  stocks,  as  authorized  by  section 

27,  chapter  371,  Laws  of  1875,  and   shown    by 
Schedule  0,  hereto  anij£xed 

4.  Banking-house  and  lot  at  cost 79,093  50 

5.  Other  real  estate  at  cost 58, 748  06 

6.  Cash  on  deposit  in  banks  or  trust  companies,  as 

Shown  by  Schedule  D,  hereto  annexed 78,101  57 

7.  Cash  on  hand 15,000  00 

8.  Amount  of  all  other  assets,  the  particular  items  of 

which  are  set  forth  in  Schedule  E,  hereto  an- 
nexed   79,764  98 

$2,237,370  36 

Liabilities. 

1.  Amount  due  depositors $1,977,572  42 

Principal $1,920,559  80 

Interest     credited     for    the    six 

months  ending  Jan.  1,  1876,  57,012  62- 

2.  Other  liabilities,  viz.  :  Excess  of  cost  over  market 

values *170,267  81 

3.  Other  liabilities,  viz. :  Loan  had  on  city  Eochester 

bonds 80,000  00 

4.  Excess  of  assets  over  liabilities 9 ,  530  13 


$2,237,370  36 


*This  amount  does  not  agree  with  Schedule  B  ;  that  schedule  shows  an  excess  of  $185,- 
436.25.  (In  pencil  in  original.) 
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Cash  Transactions  during  the  Year  1875. 
Receipts. 
Cash  on  hand  and  in  bank  or  trust  companies,  Jan.  1, 

1875,  before  transactions  of  the  Say $428,313  08 

From  depositors 473,643  67 

From  interest  on  loans,  deposits  and  investments 130,861  74 

From  all  other  profits,  viz.:  Premiums,  $5,138.51; 

rents,    §3,370.16...- 7,498  67 

From  mortgages  paid,  called  in  or  foreclosed 108,000  00 

From  redemption  of  stocks 460 ,  935  00 

From  loans  repaid 

Other  sources,  viz.  :  Real  estate,  *$5,029.29  ;  by  loans 

on  stocks,  *$210,000 215,039  29 


« 


$1,824,171  45 


Payments. 

To  depositors,  including  interest  paid  to  them $1,050,623  61 

For  loans  on  bonds  and  mortgages 2,000  00 

For  loans  on  stocks  and  other  securities 130,000  00 

For  stocks  and  bonds  purchased,  par  value,  $476,500,  516,415  00 

For  real  estate  purchased 5 ,  850  00 

For  interest  not  included  in  payment  to  depositors. . .  3,615  89 

For  expenses,  as  shown  by  Schedule  F,  hereto  annexed,  20,535  31 
Other  payments,  viz.  :  Expenses  of  real  estate,   taxes, 

insurance  and  repairs ' 2,030  07 

Cash  on  hand  and  in  bank  Dec.  31,  1875,  after  the 

transactions  of  the  day 93 ,  101  57 

$1,834,171  45 

STATE'OF  NEW  YOEK, )       . 
County  oe  New  York.    [     " 

Alfred  T.  Conklin,  president,  and  Henry  C  Fisher,  secretary,  of  the 
Mechanics  and  Traders'  Savings  Institution,  an  institution  for  sav- 
ings, organized  under  the  laws  of  the  State  of  New  York,  located 
and  doing  business  at  No.  383  Bowery,  in  the  city  of  New  York, 
being  duly  sworn,  each  for  himself  gaith,  that  the  forgoing  report  of 
resources  and  liabilities  and  cash  transactions,  and  the  schedules 
accompanying  this  report  designated,  respectively,  A,  B,  0,  D,  E,  P 
and  G,  are,  in  all  respects,  a  true  statement  of  the  condition  of  said 
institution  before  the  transactions  of  any  business  on  the  morning  of 

*Please  explain  more  fully  these  two  items. 
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the  1st  day  of  January,  1876,  in  respect   to  each  and  every  of  the 
items  and  particulars  liierein  apecified. 

A.  T.  CONKLIN, 

President. 
H.  0.  FISHER, 

Secretary. 

In  pencil  :  Please  complete  and  return  as  soon   as  possible. 

HENEY  L.  LAMB, 

De^Jt.  Supt. 
Severally  subscribed  and  sworn  by  both 
deponents,  the  1st   dav  of  February. 
1876,  before  me. 

George  N.  Pbatt, 
Notary  Pullk,  Westchester  Co.,  New  York. 


STATE   OF  NEW   YORK 
County  of  New  York. 


y  ss. : 

Charles  Roberts,  William  V.  Le  Count  .and  Charles  J.  Kane,  being 
duly  sworn,  each  for  himself  saith,  that  he  is  one  of  a  committee  of 
three  regularly  appointed  by  the  trustees  of  the.  Mechanics  and  Trad- 
ers' Savings  Institution,  an  institution  for  savings,  located  and  doing 
business  in  the  city  of  New  York.  That  such  committee  made  an 
examination  of  the  books,  vouchers  and  assets  of  said  institution  for 
savings  (as  provided  and  directed  by  section  45  of  chapter  371  of  the 
Laws  of  1875),  and  that  the  within  statement  of  assets  is  a  true  state- 
ment of  the  value  of  such  assets  in  possession  of  and  owned  by  said 
institution  on  the  morning  of  January  1,  1876,  as  appeared  by  the 
examination  made  by  such  committee,  in  pursuance  of  section  45  of 
the  law  above  cited. 

CHAS.  ROBERTS. 
WM.  V.  LE  COUNT. 
CHAS.  J.  KANE. 
Subscribed  and  sworn  by  each  depo- 
nent  before  me   this  31st  day  of  { 
January,  1876. 

GeokctE  N.  Pratt. 
Notary  Puilic.    Westchester  Co. 
210 
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Schedule  D. 
C'rt.sVi  deposited  in  bankn  or  triixt  com.panieK. 


NAME  OF  BANK  OR  TRUST  COMPANY. 

Amount  on  deposit. 

At  what  rate  of 
interest. 

Cliathiim  National  Bauk 

Oriental  Bank 

$7,771   99 

02,701  44 

7,628  14 

o  per  cent. 

3  pel-  cent. 

4  i)ei-  cent. 

Manufacturers  and  Merchants'  Bank. . . 

• 

$78,101   57 

Schedule  B — No.  2. 
Assets  of  every  description  not  heretofore  enumerated. 
Excess  of  market  yalue  of  stock  investments  over  costs. 

Accrued  interest  on  bonds  and  mortgages $3,596  20 

Accured  interest  on  stock  investments,  sucli  interest  not 
being  in  arrears  six  months,  nor  included  in  the  mar- 
ket value  of  stocks  as  shown  by  Schedule  B *28,750  73 

Accured  interest  on  loans  and  deposits 

Interest  due  on  bonds  and  mortgages  not  in  arrears  six 

months 2, 936  50 

Interest  due  on  stock  investments  not  in   arrears  six 

months / 

Interest  due  on   loans  and  deposits  not  in  an-cars  six 

months 

Suspense  account f39, 127  07 

Judgment  secured  by  real  estate 5,345  48 


Statement  in  detail  of  Soliedule  E. 
Bonds  and  mortgages  ^616,650,  one  month,  $3,596  20 
Bonds  and  mortgages  Nos.  19,  47,  113,  121, 

124,  125,  128,  132,  156,  161,  162,  171,  174    2,936  50 


),764  98 


5,532  70 


*Please  furnish  tbn  statement  of  tliis  in  detail.     This  amount,  of  course,  should 
include  no  interest  covered  by  the  market  value.  ' 

f  Also  please  furnish  a  list  of  the  items  composing  this  amount.  Please  describe 
the  nature  of  these  debts,  and  state  as  to  the  probability  of  recovery  thereon. 
,     211 
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Rochester    city's    May    and    November,    16,000    two 

months  ..." $70  00 

Eochester    citv's    Jannarv    and    Jnly,    $393,000    six 

months  . . . ." ". '. .  13,720  00 

Rochester   city's   February  and  August,  $50,000  five 

months 1 ,458  33 

Oswego  city's,  January  and  July,  $237,000  six  months,  8,295  00 

Oswego    city's,    April    and    October,    $19,500    three 

months 341  25 

Buffalo  city's,  January  and  July,  $110,000  six  months,  3,850  00 

Yonkers,  February  and  August,  $17,000  five  months. .  495  82 

Morrisania.    March  9,  1875,    $3,000    nine  month  and 

twenty- two  days 170  33 

Wallabout,  Brooklyn,  January  and  July,  $10,000  six 

months 350  00 

$35,283  43 

Suspense  account. 

Represents  a  balance  due  the  bank  on  a  former  loan.  Assets  of  the 
debtor  are  now  in  process  of  collection  by  which  this  balance  will  be 
wholly  paid. 

Judgment  secured  ly  real  estate. 

This  judgment  is  for  a  deficiency  arising  on  a  foreclosure  by  the 
bank.  Jt  is  secured  by  an  attachment  now  in  force  on  real  estate,  for 
which  present  owner  paid  $30,000.  Our  sale  has  been  postponed 
from  time  to  time  by  devices  and  requests  of  judgment  debtor.  It 
now  stands  advertised  by  sheriff  for  March  1,1876.  The  proceeds  of 
this  sale  will  pay  the  judgment. 

Schedule  F. 
Payments  on  account  of  expenses  during  1875. 
Salaijies,  viz. : 

President $3,000  00 

Secretary 3,000  00 

Book-keeper 2, 000  00 

Teller 1,649  94 

Clerk 114  00 

Janitor 1,150  00 

Watchman,    'night,'    $1,200;    'Sunday,' 

$500 1,700  00 

Examiners,  Ohas.  Roberts,  Wm.  V.  LeOount,  1,600  00 

Substitutes,  vacations  of  employees 258  71 

$14,472  65 
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Rent,  $ ;  reppirs,  $ . 

Furniture  and  fixtures , 

Printing,  advertising,  stationery  and  blank-books. 

Fuel  and  lights 

Taxes,  State,  coun  ty,  town,  village  and  city 

Taxes,  United  States 

Other  expenses,  viz.  : 

Petty  expenses , 

Bank  department  draft 

Attorneys'  bills 

Insurance  on  383  Bowery 


1138  03 

1,351 

15 

359 

13 

883 

00 

3,408 

79 

501 

05 

71 

77 

335 

75 

115 

00 

),535  31 


Petty  cash  items  are  made  up  of  such  things  as  lunches  for  our 
board  and  committee  meetings,  scrubbing  and  cleaning  bank,  postage 
stamps,  newspapers,  car  fares,  etc.,  etc. 

Nothing  is  included  in  petty  cash  but  such  minor  matters  as  above 
indicated.  At  the  end  of  each  month  a  check  is  drawn,  by  which  the 
month's  total  becomes  charged  in  our  general  expense  account. 

Schedule  G. 
Statistical  Information. 

1.  Number  of  open  accounts  January  1, 1876 4,417 

3.  Number  of  accounts  opened  duringthe  year  1875  )  ;„^ 

3.  Number  of   ac'ts  reopened  during  the  year  1875  j 

4.  Number  of  accounts  closed  during  the  year  1875. .  997 

5.  Amount    deposited,    including   interest   credited, 

during  the  year  1875 $600,531  49 

6.  Amount  of  deposits  withdrawn    during   the   same 

period 1,050,033  61 

7.  Amount  of  interest  credited   to  depositors  for  the 

year  1875 136,887  83 

8.  Amount  of  each  semi-annual  credit  of  interest  for 

the  vear  1875,  and  when  credited  : 

June  30 69,875  30 

December  31 57,013  63 

Credited  at  other  periods  during  the  year None. 

Paid,  but  not  credited  during  the  year     None. 

9.  Amount    of   extra   dividends,  if    any,    and    when 

credited None. 

10.   Amount  of  the  largest  single  deposit,  exclusive  of 

interest 7,700  00 
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IJ.  Average  amount  of  each  deposit  January  1, 1876. .  $447  00 

12.  Market  value  of  real  estate,  viz.  : 

Banking-house  and  lot '      100,000  00 

Other  real  estate 53,000  00 

13.  Rate  per  cent  of  dividends  or  interest  to  depositors 

during  the  past  year,  six  per  cent. 

Tennessee  State  bonds  (registered),  issued  1859,  1866,  1867,  1868, 
1873  ;  179,000  mature  1892  ;  $50,000  mature  in  1898  ;  $39,000  ma- 
ture 1914.     Straight  State  bonds,  purpose  not  stated  in  bonds. 

Alabama  State  bonds,  issued  1870  ;  due  J  900.  Straight  State  bonds 
to  aid  Montgomery  and  Bufaula  Eailroad  (Jompany. 

South  Carolina  State  bonds,  issued  1869  ;  S155,000  due  1888.  For 
conversion  of  State  securities  (registered). 

Procured  by  Geo.  W.   Reid  prom  Moran,  Broker,  New  York 

OiTy. 

Bonds  of  the  State  of  North  Carolina. 
Issued  1866,  due  1900-    To  pay  debt  contracted  before  the  war. 
Issued  1868,  due. 1898.     Funding  interest  on  debt. 
Issued  1857,  due  1887.     To  Atlantic   and    North    Carolina   Eailroad 

Company. 
Issued  1856,  due  1886.     To   Atlantic   and  North    Carolina   Railroad 

Company. 
Issued  1855,  due  1885.     To  North  Carolina  Railroad  Company. 
Issued  1867,  due  1897.     To  Western  North  Carolina  Eailroad  Co. 
Issued  18G8,  due  1898.     To  Western  North  Carolina  Eailroad  Co. 
Issued  18G8,  due  1898.     To  amend  charter  Chatham  Eailroad. 
Issued  1867,  due  1892.     To  Wikniugton,    Charlotte   and  Rutherford 

Railroad. 
Issued  1854,  due  1884.     To  State  bond,  no  purpose  named. 

North  Carolina  State  Bonds. 
113,100,  issued  18G6,  due  1900.     To  pay  debt  contracted  before  war. 

54,500,  issued  1868,  due  1898,     Funding  interest  on  debt. 
$3,000,  issued  1857,  due  1887.     To  Alantic  and    North  Carolina  Rail- 
road Compauy. 
1,000,  issued  1856,  due  1886.     To  Alantic  and  North  Carolina  Rail- 
road Company. 
4,000,  issued  1855,  due  1885.     To  North  Carolina  Railroad  Co. 
11,000,  issued  1807,  due  1897.     To  Western  North  Carolina  Railroad 

Company. 
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15,000,  issued  1868,  due  1898.     To  Western  North  Carolina  Railroad 

Company. 
11,000,  issued  1868,  due  1898.     To  amend  charter  Chatham  Railroad. 
1,000,  issued  1867,  due  1893.     To  Willmington  Charlotte  and  Ruth- 

eiford  Railroad. 
1,000,  issued  1854,  due  1884.     State  bond,  no  purpose  named. 
All  of  the  above  are  straight  State  bonds. 

EXPLAKATION    OF    REAL   EsTATE    ItEM. 

Mortgaged  property  foreclosed  and  bought  in  by  bank: 

Gave  our  check  (see  payments)  for $5,850  00 

Received  referee's  check  for 5 ,  039  39 

Balance $830  71 


Represented  costs  and  expenses,  for  which  bank  holds  a  deficiency 
judgment. 

Explanation  of  'Received  by  Loans  on  Stocks,  etc' 

In  December  bank  borrowed  on  collaterals $310,000  00 

Repaid  a  portion  as  shown  under  'payments' 130,000  00 

Balance  owing  by  us ..'....     $80,00000 

Is  shown  under  other  'liabilities.' 

Cross-examination  by  Mr.  McGuiee: 

Q.  [Presenting  paper.]  Mr.  Smith  is  that  the  corrected  statement 
made  by  the  bank  ?  A.  Yes.  sir  ;  that  is  corrected  by  the  bank. 

Mr.  McGuiRE  —  Now  we  will  offer  the  corrected  statement  of  the 
bank.     The  same  reads  as  follows  : 

Report  of  the  Mechanics  and  Traders'  Saving  Institution,  an  institu- 
tion for  savings,  of  its  condition  on  the  morning  of  the  1st  day  of 
January,  1876,  made  to  the  Superintendent  of  the  Banking  Depart- 
ment, as  required  by  chapter  371  of  the  Laws  of  1875. 

Resoueces. 

1.  Bonds   and   mortgages   as    shown    by  Schedule  A, 

hereto  annexed $616,650  00 

2.  Stock  investments,  as  shown  by  Schedule  B,  hereto 

annexed, cost  1,310,013  25 

3.  Amount  loaned  on  stocks,  as  authorized  by  section 

37,   chapter  371,   Laws   of  ]875,   as  shown  by 
Schedule  C,  hereto  annexed   
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4.  Banking-house  and  lot,  at  cost $79,093  50 

5.  Other  real  estate,  at  cost   •     58, 748  06 

7.  Cash   on  deposit  in  banks  or  trus-t  companies,  as 

shown  by  Schedule  D,  hereto  annexed   78,101  57 

8.  Cash  on  hand   15,000  00 

9.  Amount  of  all  other  assets,  the  particular  items  of 

which   are   set   forth    in    Schedule    E,    hereto 

annexed   79,764  98 

$3,237,370  36 


Liabilities. 

1.  Amount  due  depositors $1,977,573  43 

Principal   $1,930,559  80 

Interest  credited  for  the  six  months 

ending  January  1,  1876 57,013  63 

3.   Other  liabilities,  viz.  :  Excess  of  cost  over  market 

values,  etc 185,436  35 

3.   Other   liabilities,    viz.  :    Loan    on   Rochester   city 

bonds   80,000  00 

$3,343,998  67 
4    Excess  of  liabilities ' 5,638  31 


$3,337,870  36 


Cash  Transactions  During  the  Year  1875. 
Receipts. 
Cash  on  hand  and  in  bank  or  trust  companies  Janu- 
ary 1,  1875,  before  transactions  of  that  day $438,313  08 

Prom  depositors 473,643  67 

From  interest  on  loans,  deposits  and  investments 1'30,861  74 

Prom  all  other  profits,  viz.  :    Premiums,  $5,138.51  ; 

rents,  $3, 370.16 7,498  67 

Prom  mortgages,  paid,  called  in,  or  foreclosed 108,000  00 

Prom  redemption  of  stocks 460 ,  935  00 

Prom  loans  repaid 

Prom  other  sources,   viz.  :    Real    estate,    $5,039.39  ; 

by  loans  on  stocks,   $310,000. . .., 315,039  39 

$1,834,171  45 
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This  is  in  pencil :  Excess  of  market  value  of  our  real  estate  over 
its  cost  is  15,158.44.  This,  if  allowed  us,  would  reduce  our  liabilities 
by  just  Ihat  amount.     It  is  not  allowed  us  and  so  does  not  appear. 

Payments. 

To  depositors,  including  interest  paid  to  them 81,050,633  61 

For  loans  on  bonds  and  mortgages 3,000  00 

For  loans  on  stocks  and  other  securities 130,000  00 

For  stocks  and  bonds  purchased,  par  value,  $476,500,  516,415  00 

For  real  estate  purchased 5, 850  00 

For  interest,  not  included  in  payments   to  depositors,  3,615  89 
For    expenses,    us    shown     by    Schedule    F,    hereto 

annexed 30,535  31 

Other  payments,  viz.  :    Expenses  of  real  estate,  taxes, 

insurance,  repairs 3,030  07 

Cash  on  hand  and  in  bank  December   31,    1875,   after 

.     the  transactions  of  the  day 93,101  57 


11,834,171  45 

STATE  OF  NEW  YORK,  \ 
CouKTY  OF  New  York,     f      ' ' 

Alfred  T.  Conklin,  president,  ,and  Henry  0.  Fisher,  secretary  of 
thej  Mechanics  and  Traders'  Savings  Institution,  an  institution  for 
savings,  organized  under  the  laws  of  the  State  of  .New  York, 
located  and  doing  business  at  No.  383  .Bowery,,  in  the  city  of  New 
York,  being  duly  sworn,  each  for  himself,  saith  that  the  foregoing 
report  of  resources  and  liabilities  and  cash  transactions,  .and  the 
schedules  accompanying  this  report,  designated  respectively,  are  in 
all  respects  a  true  statement  of  the  condition  of  the  said  institution 
before  the  transaction  of  any  business  on  the  morning  of  the  1st  day 
of  January,  1876,  in ,  respect  to  each  and  every  of  the  items  and  par- 
ticulars therein  specified. 

A.  T.  CONKLIN, 

President. 
H.  0.  FISHER, 

Secretary. 

Severally  subscribed  and  sworn  1 
by  both  deponents,  the  1st  day  {- 
of  February,  1876,  before  me.   J 

Gjeo.  N.  Pkatt, 
Notary  Public,  Westchester  Go. 
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STATE  OF  NEW  YORK,    ) 

County  OF  New  Yokk.       j-  **•  • 

Charles  Eoberts,  William  V.  Le  Count  iuid  Charles  I.  Kane,  being 
duly  sworn,  each  for  himself,  saith  that  he  is  one  of  a  committee  of 
three,  regularly  appointed  by  the  trustees  of  the  Mechanics  and 
Traders'  Savings  Institution,  an  institution  for  savings,  located  and 
doing  business  in  the  city  of  New  York.  That  such  committee  made 
an  examination  of  the  books,  vouchers  and  assets  of  said  institution 
for  savings  (as  provided  and  directed  by  section  45  of  cliapter  371  of 
the  Laws  of  1875),  and  that  tiie  witliin  statement  of  assets  is  a  true 
statement  of  the  value  of  such  assets  in  possession  of  and  owned  by 
said  institution  on  the  morning  of  January  1,  1876,  as  appeared  by  the 
examination  made  by  such  committee,- in  pursuance  of  section  45  of 
the  law  above  cited. 

CHAS.  EGBERTS. 
W.  V.  LE  COUNT. 
CHAS.  I.  KANE. 
Subscribed-  and   sworn    by   each  ) 
deponent,  before  me,  this   31st  |- 
day  of  January,  1876.  ) 

Geo.  N.  Pkatt, 
Notary  Public,  Westchester  Co.'' 

That  report  you  will  perceive  sliows  a  surplus  of  $9,  530.13.  It  was 
sent  back  by  Mr.  Lamb,  for  correction.  The  bonds,  as  you  will  see, 
wei'e  not  classified.  The  report  was  returned  corrected.  There  ap- 
peared to  be  a  deficiency  of  assets  of  about  $6,000 — and  this  was 
shown  to  Mr.  Ellis  ;  and  it  appears  Mr.  Lamb  and  Mr.  Ellis,  had 
some  conversation  about  this  report  of  January,  1876.  The  next  thing 
we  come  to  is  the  regular  report  of  March,  1870,  by  Mr.  Reid.  That 
was  a  regular  report,  showing  a  deficiency  of  assets  of  $91,000. 
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That  was  a  regular  report,  and  showed  a  deficiency  of  assets,  of 
$91,898.39,  and  a  deficiency  of  income  of  $30,548.18.  It  was  accom- 
panied by  the  following  letters  : 

Hon.  D.  C.  Ellis,  Superintendent  Bank  Department : 

Sir. — The  undei-signed,  appointed  to  examine  into  the  condition, 
working,  etc.,  of  the  Mechanics  and  Traders'  Savings  Bank  of  New 
York,  report  : 

Prom  the  acompanying  papers  it  will  be  seen  that  there  is  a  defi- 
ciency of  assets  of  $91,898.39,  counting  their  real  estate  at  cost,  and 
a  deficiency  of  income  of  $30,548.18; 

The  rate  of  interest  paid  to  depositors  averages  5.94  per  cent  on  the 
last  three  payments  of  six  per  cent  dividends  on  all  sums  ;  the  largest 
in  the  Sute,  by  at  lea.st  thirty  percent.  This  ma?/  arise  from  there 
being  a  larger^amonnt  due  depositors  than  appears  from  the  general 
ledgers.  There  has  been  no  abstract  taken  from  the  dealers'  ledgers  for 
some  years  to  test  the  accuracy  of  the  general  ledger. 

Eespectfully  submitted, 

GEO.  W.  EEID. 

Examined  March  7,  1876,  and  subsequent  days. 

JSTew  York,  March  11,  1876. 
Hon.  D.  0.  Ellis: 

Dear  Sir. — I  am  going  to  the  Mechanics  and  Traders'  on  Monday. 
So  far  I  find  a  deficiency  of  about  $28,000,  but  I  think  there  is  an 
error  in  amount  due  depositors,  which  will  swell  the  deficiency  to 
$100,000,  and  the  deficiency  of  income  .is  at  least  $26,000.  Their 
N.  Carolina  bonds,  114,600  only  average  11^. 

Yours  truly, 

GEO.  W.  REID. 

Q.  Now  read  the  next  letter  ?     A.  ' 

New  York,  March  15,  1876. 
Hon.  D.  C.  Ellis: 

Dear  Sir. — The  Mechanics  and  Traders'  deficiency  is  about  what  I 
suppose  it  would  be,  from  analyzing  their  report.  I  am  not  exactly 
satisfied  that  the  amount  due  depositors  is  correct,  as  they  say  they 
have  been  too  '  short-handed '  to  take  off  the  balances  for  some  years.  I 
can't  see  why  the  m^e  paid  for  dividend  should  be  so  large  (5.94), 
unless  the  amount  due  depositors  is  larger  than  reported.  Other  banks 
that  pay  six  per  cent  on  all  amounts  rarely  average  more  than  5.50. 

Truly  yours, 

GEORG  E  W.  REID. 
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Q.  Give  the  next  letter  ?    A. 

New  York,  May  26,  1876. 

Hon.  P.  0.  Ellis,  Superintendent,  etc.: 

Dear  Sir. — Called  at  Mechanics  and  Traders'  this  morning.  The 
balance  from  deposit  ledgers  not  yet  finished,  although  Fisher  says 
they  have  been  at  work  nearly  two  months.  The  general  ledger  shows 
$1,400,000  due  depositors.  The  longer  they  keep  on  the  worse  it  will 
be  for  the  last  that  remains  at  the  closing  up.  They  are  still  demanding 
the  sixty  days  on  payments,  and  I  am  surprised  there  is  no  run  upon 
them ;  but  dividend  day  will  probably  bring  on  the  crisis,  unless 
they  are  closed  by  the  Attorney-General  before  the  time.  If  closed 
to-day,  I  don't  believe  would  pay  seventy-five  cents  on  the  dollar, 
even  if  amount  depositors  is  correct. 

Yours  truly, 

GEORGE  W.  REID. 

New  York,  June  14, 1876. 
Hon.  D.  C.  Ellis  : 

Dear  Sir.  —  I  see  Conklin  says  ■  he  is  surprised  at  your  proceeding 
against  the  Mechanics  and  Traders',  as  they  can  pay  in  full,'  etc. 
That  is  all  nonsense,  and  he  knows  it.  They  won't  pay  seventy-five, 
if  they  do  seventy  per  cent. 

Yours  truly, 

GEORGE  W.  REID." 

Senators  will  see  how  Mr.  Ellis'  attention  was  called  to  this  matter- 
Nothing  was  done  until  we  get  down  to  June  first,  which  was  nearly 
a  month  after  the  examination  by  Mr.  Reid  showing  that  large  defici- 
ency. Mr.  Ellis  .writes  to  the  Attorney-General,  and  the  bank  is 
closed,  there  was  due  depositors  $1,400,000  ;  the  number  of  deposi- 
tors was  330.  There  was  a  difference  in  the  ledgers  of  some- 
thing like  $79,000.  What  we  claim  in  regard  to  this  matter  is 
that  Mr.  Ellis  omitted  to  have  examinations  made,  and  when  exam- 
inations were  made,  and  showed  a  deficiency,  he  paid  no  attention 
to  them,  and  the  result  was  a  large  deficiency  and  loss  to  the  depos- 
itors. 

The  "  Abingdon  Square  Savings  Bank,"  is  next  in  order.  First 
comes  the  report  of  Aldrich  and  Reid,  examiners,  dated  December  1st 
and  2d,  1873,  which  is  as  follows  : 
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Senators  will  notice  a  deficiency  of  assets  of  $1,567.23;  and  a  defi- 
ciency of  income  of  $1,802.30.  There  was  an  alleged  deposit  in  the 
Loaners'  Bank  of  $.31,824.60,  which  may  have  been  there,  but  which 
we  have  been  unable  to  find  any  trace  of  in  that  bank.  Also  United 
States  bonds  of  $21,045  we  have  not  been  able  to  find.  No  attention 
whatever  was  paid  to  this  report  by  Mr.  Ellis,  in  any  way  or  shape, 
and  nothing  was  done  at  or  about  this  bank  until  about  two  years 
subsequently,  when,  on  November  4,  1875,  a  regular  examination  was 
made  by  Mr.  Eeid.  There  were  some  intermediate  reports  made  by 
the  bank,  showing  a  small  surplus  of  assets,  and  in  one  case,  a  very 
suspicious  circumstance,'  the  loan  to  the  Loaners'  Bank  of  $31,834.60, 
July  1,  1874,  at  six  per  cent.  Those  reports  should  have  been  scruti- 
nized by  the  department,  and  it  was  Mr.  •■Ellis'  duty  to  have  made  a 
special  examination,  and  informed  himself  about  the  condition  of  the 
bank.  At  any  rate  nothing  was  done,  and  we  are  obliged  to  take  the 
records  of*  the  department  for  our  information  until  November, 
1875,  when  there  was  a  regular  report  by  Mr.  Eeid,  which  was  as 
follows : 

"  Hon.  D.  C.  Ellis,  Superintendent  Bank  Department : 

SiE.  —  The  undersigned,  appointed  to  examine  into  the  condition, 
working,  etc.,  of  the  Abingdon  Square  Savings  Bank,  reports  : 

The  oflBcers  of  this  bank  have  recently  exchanged  real  estate  bid  in 
on  a  foreclosure  in  Brooklyn,  for  other  property  here,  which  has  been 
sold  at  a  profit,  and  purchase-money  mortgages  taken  and  the  lots 
been  built  upon.  The  exchange  appears  to  have  been  made  in  good 
faith,  although  forbidden  by  their  charter  ;  and  as  the  loans  are  said 
to  be  amply  secured,  there  is  an  apparent  surplus  of  $4,424. 

The  trustees  haye  given  their  individual  notes  to  the  president  to 
the  amount  of  $10,000,  as  an  additional  security  to  protect  the  deposi- 
tors against  any  loss. 

Respectfully  submitted, 

GEO.  W.  EEID. 
Examined  November  4,  1875." 

Senator  Spkague  — •  I  desire  to  ask  whether  it  appeared,  in  order  to 
make  up  that  surplus  of  assets,  that  those  trustees'  notes  were  in- 
eluded  ? 

Mr.  Olmstead  —  They  were,  sir,  trustees' notes  of  $10,000  were  put 
in.  I  do  not  know  as  I  should  say  they  were  in  the  report  as  a  part 
of  the  assets,     i  will  not  say  how  that  was,  at  this  moment. 

Mr.  Teact  —  It  is  in  one. of  the  schedules. 

Mr.  Olmstead — It  seems  there  was  some  necessity  for  those  notes 
being  given.  I  cannot  say  at  this  moment,  for  I  have  not  the  full 
report  here. 
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I  now  call  the  attention  of  the  Senate  to  the  report  made  by  the  bank 
January  1,  1876,  which  was  as  follows  : 

Report  of  the  Abingdon  Square  Savings  Banlc,  an  institution  for  sav- 
ings, of  its  condition  on  the  morning  of  the  1st  day  of  January,  1876, 
made  to  the  Superintendent  of  the  Banking  Department,  as  required 
ly  chapter  371  of  the  Laws  of  1875. 

Eesoukcbs. 

1.  Bonds  and  mortgages,  as  shown  by  Schedule  A, 

hereto  annexed $77,000  00 

3.  Stock  investments  as  shown  by  Schedule  B,  hereto 
annexed,  cost 

3.  Amount  loaned  on  stocks,  as  authorized  by  section 

37,  chapter  371,  Laws  of  1875,  as  shown  by  Sched- 
ule C,  hereto  annexed 

4.  Banking-house  and  lot  at  cost 

5.  Other  real  estate  at  cost 36,977  64 

7.  Cash  on  deposit  in  banks  or  trust  companies,  as 

shown  by  Schedule  D,  hereto  annexed 5 ,  663  48 

8.  Cash  on  hand 25,220  16 

9.  Amount  of  all  other  assets,  the  particular  items 

of  which   are   set   forth  in   Schedule  B,  hereto 

annexed 6,049  24 


$150,910  52 


Liabilities. 

1.  Amount  due  depositors $143,702  94 

Principal $140,401  29 

Interest  credited  for  the  six  months 

ending  January  1,1876 3,30165 

2.  Other  liabilities,  viz 

3.  Excess  of  assets  Over  liabilities 7, 207  58 

$150,910  52 
213 
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Cash  Tbansactiows  durikg  the  Year  1875. 

Receipts. 

Cash  on  hand  and  in  bank  or  trust   companies,  Jan. 

1,  1875,  before  the  transactions  of  the  day $54,483  33 

From  depositors , 135,537  12 

From  interest  on  loans,  deposits  and  investments 6,539  69 

Fi'om  all  other  profits,  viz.  :    Premiums,  $  ; 

rents,  $367 367  00 

From  mortgages  paid,  called  in  or  foreclosed 33, 700  00 

From  redemption  of  stocks 

From  loans  repaid 

From   other   sources,    viz.  :     On  sales   of  real  estate 

held  by  the  bank. 16,339  18 

$335,856  33 


Payments. 

To  depositors,  including  interest  paid  to  them ■    $165,339  63 

For  loans  on  bonds  and  mortgages 18 ,  000  00 

For  loans  on'stocks  and  other  securities 

For  stocks  and  bonds  purchased,  par  value,  $ 

For  real  estate  purchased 17, 769  17 

For  interest  not  included  in  payments  to  depositors. 

For  expenses,  as  shown  by  Schedule  F,  hereto  annexed,  3,973  78 

Other  payments,  viz   

Cash  on  hand  and  in  bank   December  31,    1875,  after 
the  transactions  of  the  day 30, 883  64 

$335,856  35 

STATE  OF  NEW  YOEK,   ) 
County  of  New  York.     )   **"  ' 

Charles  A.  Schumacher,  president,  and  &eorge  W.  Erown,  secre- 
tary, of  the  Abingdon  Square  Savings  Bank,  an  institution  for  sav- 
ings, organized  under  the  laws  of  the  State  of  New  York,  located 
and.doing  business  at  No.  33  Abingdon  square,  in  ,the  city  of  New 
York,  being  duly  sworn,  each  for  himself,  saith  that  the  foregoing 
report  of  resources  and  liabilities  and  cash  transactions,  and  the 
schedules  accompanying  this  report  designated  respectively,  A,  B,  C 
D,  E,  F  and  G,  are,  in  all  respects,  a  true  statement  of  the  condition 
of  said  institution  before  the  transactions  of   any    business  on  the 
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morning  of  the  Isb   day  of  January,   1876,   in  respect  to  each  and 
every  of  the  items  and  particulars  therein  specified. 

CHAELBS  A.  SOHUMACgBE, 

President. 
GEOEGE  W.  BEOWN, 

Secretary. 
Severally  subscribed  and  sworn  by  both 
deponents,  the  28th  day  of  January, 
1876,  before  me. 

[L.  S.]  BbEKMAK   S.,  BUENHAM, 

Notary  Public. 

That  report,  you  will  notice,  shows  a  surplus  of  assets  of  $7,377.58. 
The  peculiarity  of  the  report  of  January  1,  1876,   is  that   it  was  a . 
fraudulent  report,   in  that  there  isere  a  quantity  of  bogus  checks 
counted  in  as   assets,  which  will  appear  by  reference  to  the  letter  of 
Mr.  Eeid  of  July  6,  1876,  which  reads  as  follows  : 

"  New  Yoek,  July  6,  1876. 
Hon.  D.  C.  Ellis  : 

Dear  SiR.-^After  I  left  you  at  the  Jo.  City  Bk.  I  went  down  to 
the  Abingdon  Square  S.  Bk.  January  first  they  reported  assets, 
$150,910.53;  surplns,  $7,307.50.  The  secretary.  Brown,  was  not  in; 
but  the  June  first  statement  shows  : 

Due  Depositors $94,540  63 

Due  loan 8,359  60 

$102,900  23 

Assets : 

Bonds  and  mortgages $43, 800  00 

Eeal  estate  bid  in 38,411  50 

Furniture  and  fixtures 4,431  70 

Cash 9,473  05 

95,116  35 

DeSciency  6,783  97 

I  think  the  accrued  interest  would  add  something  to  this  amount. 
The  amount  due  depositors  now  is  about  the  same  as  June  first. 

GEO.  W.  EEID." 
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This  letter  was  sent  to  Mr.  Ellis  at  Eochester.  It  was  deemed  of 
sufficient  iniportauce  by  Mr.  Lamb  to  send  it  to  him.  He  returned 
in  two  or  three  days  and  gave  the  letter  to  Mr.  Lamb  without  making 
any  remark;  simply  gave  it  to  him  and  went  away.     He  did  nothing- 

I  will  now  read  the  following  letter  of  July  19,  1876  : 

"  New  Yoee,  July  19,  1876. 
Hon.  D.  C.  Ellis: 

Dbae  Sir. — In  January,  1874,  the  secretary  of  Abingdon  Square 
S.  Bank,  in  order  to  make  a  better  show,  entered  a  bogus  deposit  of 
$10,000,  and  counted  it  as*somuch  cash  in  hand.  Wiien  I  discov- 
ered it  a  short  time  afterwards,  I  remonstrated  and  he  promised  not 
to  do  so  again. 

The  same  thing  was  done  last  January.  The  attorney,  Edgar  F. 
Brown,  put  in  his  check  for  $5,000,  his  brother,  D.  T.  B.,  4,500,  and 
the  clerk  5,000.  The  secretary*  is  absent  from  the  city  at  present, 
but  I  find  the  clerk  put  in  his  check  for  9,800,  and  counted  it  as  cash 
for  the  July  report.  He  has  also  entered  real  estate  as  more  than 
60,000,  on  which  they  owe  a  mortgage  5,000.  The.  figures  are  not 
on  the  books,  but  furnished  by  the  attorney. 

The  true  figures,  as  shown  by  their  monthly  statement,  are  as 
follows  : 

July  1. 

Bonds  and  M $43,800  00 

Eurniture  and  fixtures 4,431  70 

Real  estate  bid  in 38,411  50 

Cash ■ $36,079  91 

Less  check 9,800  00 

16,279  91 


Apparent  deficiency  (without  interest  either  way) 7,135  39 

1110,048  50 

Due  depositor  (less  9,800  bogus) $95,048  50 

Loan  for 15,000  00 

$110,048  50 

This  loan  is  secured  by  trustees'  notes  and  assigned  B.  and  M. 
The  attorney  is  out  of  the  city,  and  as  soon  as  he  returns  next 
week  I  will  see  him. 
I  am  going  to  Perth  Amboy  this  afternoon  ;  will  return  Monday. 

Yours  truly, 

GEO.  W.  RBID." 
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Senators  will  notice  how  previous  report  was  made  up  by  putting 
in  the  bogus  checks.  Mr.  Lamb  handed  this  letter  to  Mr.  Ellis;  Mr. 
Ellis  read  it  and  handed  it  back  and  said  nothing;  Mr.  Ellis  then 
went  to  New  Hampshire,  and  during  his  absence,  Mr.  Lamb  reported 
the  bank  to  the  Attorney-General  c^n  the  same  information  that  Mr. 
Ellis  had,  while  he  was  at  the  department,  and  the  bank  was  closed  on 
that  letter  before  Mr.  Ellis  returned.  Why  he  did  not  act  on  the  in- 
formation as  Mr.  Lamb  did,  is  something  we  are  not  informed  of,  ex- 
cept simply  that  we  have  the  fact. 

After  the  suit  was  brought,  there  was  some  delay.  The  attorney 
for  the  bank  desired  delay,  and  this  examination  was  made,  and  Mr. 
Keid  came  to  the  same  conclusion  as  before,  and  the  bank  was  wound 
up.  The  deficiency  never  was  made  up  in  fact,  and  Mr.  Ellis,  never 
informed  himself  whether  it  was  or  not.  The  bank  was  closed  August 
10,  1876.  Amount  due  depositors,  $87,997.  59  ;  number  of  depositors, 
857 ;  amount  realized  from  assets,ll8,000  ;  dividend  by  receiver,  fif- 
teen per  cent.  They  had  second  mortgages  and  mortgages  made  by 
the  secretary  to  the  bank.  Some  of  those  mortgages  were  made  by  the 
president  of  the  bank  to  a  third  party,  and  that  party  assigned  the 
mortgages  to  the  bank  and  took  the  money  on  them.  That  is  the  con- 
dition of  the  bank.  I  will  endeavor,  Mr.  President,  to  get  along 
faster  with  the  other  banks. 

The  next  bank  I  call  your  attention  to,  is  "  The  German  Savings 
Bank  of  Morrisania."  The  testimony  will  be  found  on  pages  399  and 
and  310  before  the  committee,  and  pages  577  to  640,  before  the  Sen- 
ate. I  call  your  attention  to  the  report  made  by  the  bank,  January  1, 
1875 : 


Report  of  the  German  Savings  Bank  of  the  town  of  Morrisania,  N.  Y., 
an  incorporated  institution  for  savings,  of  its  condition  on  the  1st 
day  of  January,  1875,  made  to  the ,' Superintendent  of  the  Banking 
Deparime?it,  as  required  by  chapter  136  of  the  Laws  of  1857. 

PlNANCIAL. 

Resources. 

1.  Bonds  and  mortgages,  as  per  Schedule  A,  hereto  an- 
nexed         $395, 150  00 

3.  Stock  investments,  as  per  Schedule  B,  hereto  an- 
nexed          150,774  67 

3.  Amount  loaned  on  public  stocks,  as  per  Schedule 
C,  hereto  annexed 
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4.  Amount  loaned  on  stocks  or  bonds  of  private  cor- 

porations, as  per  Schedule  D,  hereto  annexed $90,500  00 

5.  Amount    loaned   on    personal    securities,    as    per 

Sechedule  B,  hereto  annexed 

6.  Keal  estate,  cost  $12,166.73;  market  value  $15,000; 

■      standing  on  books  at  $12,910.48 12,910  48 

7.  Cash  oil  deposit  in  banks  or  trust  companies,  as  per 

Schedule  F,  hereto  annexed 30,478  17 

8.  Cash  oil  hiuid  not  deposited  in  bank 16,952  48 

9.  Amount  of  assets  not  included  under  either  of  the 

above  heads,  the  particular  items  of  which  are  set 
forth  in  Schedule  G,  hereto  annexed :  fixtures  of 

the  bank,  safes,  etc 3,358  33 

Accrued  interest  January  1,  1875 25,902  54 

$626,026  67 


Liabilities. 

1.  Amount  due  depositors $598,673  86 

Principal $584,056  88 

Interest  credited  for  the  1st  of 

Jan.,  1875 14,616  98 

3.  Excess  of  assets  over  liabilities 27 ,  352  81 

$626,026  67 


Statistical. 

1.  Number  of  open  accounts  on  the  morning  of  Jan- 

uary 1,  1875 2,911 

2.  Number  of  accounts  opened  during  the  year  1874,  512 

3.  Number  of  accounts  closed  during  the  year  1874,  476 

4.  Number  of  accounts  opened  since  organization. .  . .  5,167 

5.  Amount  deposited,  not"  including  interest  credited, 

during  1874 $1,521,165  77 

6.  Amount  deposited,  including  interestcredited,  for 

the  same  period 1,549,647  99 

7.  Amount  withdrawn  during  the  year  1874 1,544,330  88 

8.  Amount  of  interest  or  profits  received*  during  the 

year  1874 : 30,361  64 


*If  amount  received  is^reported  strike  out '  or  earned  ; '  if  amount  earned  is  re' 
ported,  strike  out '  received  or.' 
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9.  Amount  of  interest  credited  to  depositors  ior  the 

same  period •         $28,482  22 

10.  Amount  of  each  semi-annual  credit  of  interest  for 

the  year  1874  and  when  credited,  July  1,  1874, 
^13,865.24 ;  December  31,  1874,  $14,616.98. . . .  38,482  22 

Credited  at  other  periods  during  the  year None. 

11.  Kate  per  cent  of  dividends  or  interest  to  depositors 

during  the  past  year,  six  per  cent. 

You  will  notice  this  shows  a  surplus  of  assets  of  $27,353.81. 
I  now  call  your  attention  to  the  examination  made  by  Mr.  Eeid  in 
April : 
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These  reports  show  a  deficiency  of  about  $104,000.  I  think  that 
should  have  been  sufficient  to  have  placed   Mr.   Ellis  upon  his  guard. 

Then  comes  a  letter  from  Mr.  Reid  to  Mr.  Ellis,  accompanying  the 
last  report,  which  reads  as  follows- : 

"  Hon.  D.  0.  Ellis,  Superintendent  Bank  Department  : 

Sir. — The  undersigned,  appointed  to  examine  into  the  condition, 
working,  etc.,  of  the  German  Savings  Bank  of  Morrisania,  report  : 

From  the  schedules  annexed  it  will  be  seen  that  there  is  a  deficiency 
of  more  than  177,000  in  assets.  Nearly  three  years  ago  a  loan  of 
$105,000  was  made  by  the  former  president  to  the  Montclair  Raili'oad 
Company  of  New  Jersey  on  various  collaterals.  At  the  last  examina- 
tion we  called  attention  to  this  loan  as  not  authorized  by  the  charter, 
and  directed  that  it  should  be  called  in.  A  part  was  paid,  reducing 
the  amount  to  $90,500,  when  the  company  failed,  and  it  now  appears 
that  the  president  had  allowed  the  company  to  change  the  bonds  held 
for  those  of  much  less  value — the  trustees  say  without  their  knowl- 
edge. The  president  resigned  last  year,  and  a  new  set  of  officers  were 
elected,  who  appear  determined  to  get  the  bank  out  of  difficulty  and 
see  that  the  depositors  are  saved  from  loss.  The  collaterals  now  held 
for  this  loan  could  probably  be  sold  for  about  $25,000,  leaving  a  de- 
ficiency of  $53,000. 

There  appears  to  have  been  some  informality  in  the  issue  of  the 
Southfield  town  bonds,  Staten  Island,  which  is  now  being  tested  in  the 

courts. 

Respectfally  submitted, 

GEO.  W.  REID. 

Examined  April  twenty-fourth  and  subsequent  days." 

The  first  thing  done  by  Mr.  Ellis  in  respect  to  this  bank  was  a  let- 
ter, writen  by  him  December  25,  1875,  and  Senators  will  bear  in  mind 
the  report  of  Mr.  Reid  was  April  34.  He  did  nothing  until  December 
35, 1875,  a-nd  then  he  wrote  the  following  letter  -: 

«  STATE  OF  NEW  YORK  : 

Bank  Department,         ) 
Albany,  December  25,  1875.  f 

•■'  Jacob  Held,  President  German  Savings  Bank,  Morrisania  : 

Dear  Sib.— It  appears  by  the  examiner's  report  that  there  is  a  de- 
ficiency of  assets  in  your  institution  to  which  my  attention  has  been 
officially  called.  It  is  the  settled  policy  of  the  department  to  close  up 
savings  institutions  which  have  not  an   amount  of  clear  assets  with 
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which  to  meet  their  liabilities.      Unless  yonr  deficiency  is  promptly 
made-good,  I  shall  feel  constrained  to  act  in  your  case. 

Truly  yours,  etc., 

'  D.  0.  ELLIS, 

Superintendent." 


That  letter  was  written  in  December,  while  the  report  of  that  large 
deficiency  was  made  in  the  April  previous.  Then  comes  the  report  by 
the  bank  of  January  1,  1876  : 

Report  of  the  German  Savinys  Bank,  of  Morrisania  of  its  condition 
on  the  mnrniiuj  nf  the  1st  day  of  January,  1876,  made  to  the  Super- 
intendent of  the  Banhiny  Department,  as  required  by  chapter  371, 
Laws  of  1875. 

Resources. 
1.   Bonds  and  mortgages,  as  shown  by  Schedule  A,  hereto 

'annexed $327,499   90 

3.   Stock  investments,  as  shown    by   Schedule  B,  hereto 

annexed 90, 750  23 

3.  Amount  loaned  on  stocks,  as  authorized  by  section  37 

chapter  371,  Laws  of  1875,  as  shown  by  Schedule 
0,  hereto  annexed . .    

4.  Banking-house  and  lot  at  cost 46,495  11 

5.  Other  real  estate  at  cost 4,307  17 

6.  Cash  on  deposit  in  banks  or  trust  companies,  as  shown 

by  Schedule  D,  hereto  annexed 35 ,  941  89 

7.  Cash  on  hand   9,444  16 

9.  Amount  of  all  other   assets,   the   particular  items    of 

which  are  set  forth  in  Schedule  E,  hereto  annexed. .        18,678  53 

1523,116  97 

L]  ABILITIES. 

1.   Amount  due  depositors $501,339  35 

Principal $488,039  40 

Interest  credited  for  the   six  months 

ending  January  1,1876 13,189  95 

3.  Other  liabilities,  viz.  :  Loan  from  the  Citizens'  Insur- 
ance Company 10,000  00 

3.  Excess  of  assets  over  liabilities \\  §87  62 

$523,116  97 
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Cash  Tbansactions  During  the  Yeak  1875. 
Receipts., 
Cash  on  hand  and  in  bank  qv  trust  companies  Janu- 
ary 1,  1875,  before  transactions  of  that  day 147,430  65 

From  depositors 1,253,746  37 

Prom  interest  on  loans,  deposits  and  investments 34,822  83 

From  all  other  profits,  viz.  :  Premiums,  $2,338.08  ; 
rents,    $216;    commission,     $372.75;    collections, 

$23 .  89 2, 950  73 

From  mortgages  paid,  called  in  or  foreclosed 21 , 650  00 

From  redemption  of  stocks,  $2,000;  sold,  $162,566.95,         164,566  95 

From  loans  repaid 70 ,  682  80 

From  other  sources,  viz.:  Sold  property,  $5,065.56; 
sold  furniture,  $3,358.33  ;  loan  from  Citizens' In- 
surance Company, $10, 000 18,423  89 


$1,623,274.31 


Payments. 

To  depositors,  including  interest  paid  to  them $1,379,350  37 

For  loans  on  bonds  and  mortgages 53, 999  90 

For  loans  on  stocks  and  other  securities 

For  stocks  and  bonds  purchased,  par  value,  $231,250,         104,542  50 

For  real  estate  purchased 42, 957  36 

For  interest,  not  included  in  payments  to  depositors,  1,734  89 
For  expenses,  as  shown  by  Schedule  F,   hereto  an- 
nexed  , 5,302  94 

Other  payments,  viz.: 

Cash  on  hand  and  in  bank  Deceniber  31,  1875,  after 

the  transactions  of  the  day 35,386  05 


$1,623,274  31 ' 

STATE  OF  NEW  YORK.        ) 
City  anw  Countt  of  New  York,  p*' ' 

Jacob  Held,  president,  and  William  Hoeland,  secretary  of  the  Ger- 
man Savings  Bank  of  the  Town  of  Morrisania,  an  institution  for  sav- 
ings, organized  under  the  laws  of  the  State  of  New  York,  located  and 
doing  business  at  One  Hundred  and  Fifty-eighth  street,  in  the  city  of 
New  York,  being  sworn,  each  for.  himself,  saith  that  the  forego- 
ing report  of  resources  and  liabilities  and  cash  transactions,  accom- 
panying this  report,  designated  respectively  A ,  B,  C,  D,  E,  F  and  G, 
are  in  all  respects,  a  true  statement  of  tlie  condition  of  the  said  insti- 
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tution  before  the  transaction  of  any  business  on  the  morning  of  the 

1st  day  of  January,  1876,  in  respect  to  each  and  every  of  the  items  and 

particulars  therein  specified. 

JACOB  HELD, 

President. 
WM.  HOELAISTD, 

Secretary. 

Severally  subscribed  and  sworn  ) 
by  both  deponents,  the  36tli  day  >• 
of  January,  1876,  before  me.  ) 

Erkest  Hall,  Notary  Public. 

That  report  shows  a  surplus  of  assets  of  $ll,887.6!i.  If  that  was  a 
false  and  fraudulent  report,  and. that  Mr.  Ellis  should  have  discovered 
it  appears  from  the  minutes  of  the  bank  of  January  thirteenth,  thir- 
teen days  after  that  report  was  made,  in  which  they  state  that  they 
are  $24,000  short.  '  The  bank  itself,  by  its  own  resolution,  states  it  is 
634,000  short. 

"Regular  Meeting,  held  January  13,  1876. 
President  Held  reports  that  we  were  still   short  of  the  $24,000  to 
make  up  the  deticienoy  of  the  assets  of  the  bank." 

"Special  Meeting,  held  February  3,  1876. 

President  Held  states  thirt  something  must  be  done  to  have  more 
available  funds." 

Jiegular  Meeting,  held  July  13,  1876. 

On  motion  of  Mr.  Kuntz,  it  was 

Resolved,  That  a  dividend  of  six  per  cent,  be  declared  on  all  sums 
from  five  dollars  to  $5,000,  which  are  deposited  in  the  bank  for  three 
or  six  months  previous  to  July  1, 1876,  respectively,  which  was  car- 
ried as  follows: 

Messrs.  Knntz,  Thiel,  Eritz,  Zuegner,  Erase,  Freutel  and  Schmidt, 
all  voting  in  the  affirmative. 

A  communicaLiou  was  received  from  the  Teutonic  Savings  Bank, 
in  regard  to  the  Southfleld  bonds,  and  states  that  the  judge  decided 
the  case  in  favor  of  the  commissioners  and  the  bondholders. 

On  page  16  : 

Regiilar  Meeting,  held  A  ugust  10,  1 876. 
President  Held   asks  for   information    how  and  in  which  wav  the 
interest  is  to  be  paid  ou  trustees'  mortgages  and  cash  advances. 
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On  motion  of  Mr.  Freedman,  That  all  those  trustees  which 
advanced  cash,  the  interest  to  be  paid  by  the  bank  next  Nevv  Years, 
and  the  interest  on  mortgages  now  and  credited  to  the  respective 
parties. 

On  page  17  : 

Special  Meeting,  held  October  7,  1876. 

President  Held  states  that  a  run  had  commenced  on  the  bank,  on 
which  occasion  he  consulted  and  agreed  with  the  vice-president  to 
inforce  the  sixtieth  clause  or  rule. 

On  motion  the  above  rules  were  unanimously  agreed  to. 

On  motion  of  Mr.  Freedman  it  was 

Resolved,  That  a  call  be  issued  to  the  depositors,  stating  that  the 
trustees  of  the  bank  will  hold  themselves  personally  responsible  with 
all  the  property,  and  gaarantee  the  depositors  their  deposits  in  full, 
provided,  however,  that  if  the  depositors  will  not  draw  money  unne- 
cessary, so  the  bank  will  iiot  be  compelled  to  sacrifice  its  securities, 
otherwise  the  depositors  will  sustain  the  loss  themselves. 

On  page  1 9  : 

Regular  Meeting,  held  October  12,  1876. 

Mr.  Preutel  reports  that  a  note  of  $5,000  was  discounted  by  the 
Germania  Bank,  and  the  amount,  less  "discount,  was  credited  to  our 
account. 

Mr.  Held  reports  that  the  vice-president  of  the  G-ermania  Bank, 
Mr.  Wilkins,  had  examined  our  statement,  also' examined  the  different 
business  accounts,  and  wanted  135,000  more  bonds  placed  in  the  Ger- 
mania Bank  as  security  for  the  amount  we  had  on  credit  to  our  business 
accounts  of  our  depositors. 

Mr.  Held  offered  all  the  Southfield  bonds  or  mortgages,  but  was 
not  accepted  by  Mr.  "Wilkins  as  sufficient  gaurantee. 

Special  Meeting,  January  18,  1877. 
Mr.  Freedman  reported  that  he  had  conferred  with  Mr.  Dechert, 
seci-etary  in  relation  to  the  New  York  Midland  bonds.  The  latter 
thinks  it  likely  that  we  may  recover  something  ;  he  desires,  however, 
to  get  some  more  information  as  to  how  we  came  into  possession  of 
those  bonds.  On  motion  of  Mr.  Sigel,  the  matter  was  referred  to  a 
committee  of  two,  consisting  of  Gen.  Sigel  and  Mr.  Freedman.  The 
chair  stated  that  that  insurance  of  $30,000  on  the  bank  building  expires 
February  first.  On  motion  of  Gen.  Sigel,  resolved  to  insure  here- 
after the  building  at  $13,000,  and  furniture,  fixtures  and  safes,  $2,000. 
The  chair   stated  that  we  were  pretty  short  in  the  Germania  Bank  as 
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well  as  in  our  savings  bank,  and  that  something  must  be  done  to  keep 
the  business  agoing.  On  motion  of  Mr.  Preedman,  it  was  resolved  to 
have  a  note  of  $15,000,  for  three  months,  discounted  by  the  Germania 
Bank,  and  that  the  indorsers  receive  an  agreement  of  mortgages  as 
collaterals  for  the  amount  of  the  note. 
On  page  237  the  following : 

Meeting,  February  8,  1877. 

On  motion  of  Mr.  Sigel,  it  was  resolved  that  all  new  deposits  shall 
be  declared  as  safe  deposits,  and  all  the  moneys  that  have  not  been 
booked  shall  be  put  separate  until  farther  action  by  the  board. 

On  page  238  the  following : 

Special  Meeting,  February  15,  1877. 

Mr.  Fritz  reported  that  the  finance  committee  had  not  held  any 
meeting  because  no  record  was  made  of  the  same.  The  main  discus- 
sion had  been  relating  to  Mr.  Freedman's  matter  of  $15,000  mort- 
gages, and  Mr.  Freedman  wishes  that  his  case  be  disposed  of. 

Mr.  Held  reported  that  it  was  probable  that  Mr.  Freedman  might 
get  his  mortgages  back  by  application  to  the  court. 

Mr.  Held  desires  that  his  matter  about  the  extra  1,000  mortgages 
may  not  be  forgotten. 

Mr.  Freedman  asks  whether  any  member  would  say  that  he  had 
given  these  mortgages  other  than  temporary.  The  cliair  replied  that 
Mr.  Freedman  was  right.  A  resolution  offered  by  Mr.  Freedman,  to 
enter  his  matter,  upon  the  minutes,  was  not  seconded,  and  G-en.  Sige 
wished  to  get  information  first  of  an  expert. 

On  motion  of  Mr.  Schmidt,  it  was  resolved  to  appoint  a  committee 
of  three,  which  shall  procure  information  how  the  money  which  has 
been  deposited  by  the  trustees,  exceeding  the  amount^of  $3,000  may 
be  legally  recovered,  and  said  committee,  as  soon  as  possible,  to  the 
president. 

On  page  339,  as  follows : 

Special  Meeting,  February  30,  1877. 

Mr.  Schmidt  reported  that  he  had  conferred  with  several  persons 
acquainted  with  banking  affairs,  who  stated  neither  money  nor  mort- 
gages that  had  been  deposited  in  the  bank  could  be  withdrawn  ; 
neither  could  the  surplus  be  touched  for  such  purpose.  Mr.  Freed- 
man states  that  he  has  in  writing  informed  Mr.  Held  that  he  must 
have  his  mortgages  back,  and  he  once  more  notifies  to-night  the 
board,  else  he  will  take  proper  steps.  The  letters  of  Mr.  Freedman 
and  Freutel  were  read,  demanding  the  return  of  their  mortgages. 

On  motion  of  Mr.   Zaegner,  resolved,  that   the  counsel  and  one 
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trustee  should  proceed  to  Albany  in  order  to    confer  with   the  Bank 

Buperiutendent  and  to  submit  our  ')ase.  The  chair  appointed  Mr. 

Sigel  as  such  committee.                      •  * 
On  page  230,  as  follows  : 

Special  Meeting,  Felrudry  24,  1877. 

Mr.  Sigel  reported  his  interview  with  the  Bank  Superintendent 
Ellis,  who  denied  that  he  made  the  assertion  as  formerly  related  by 
Mr.  Held,  viz. :  That  he  could  compel  the  old  trustees  to  bear  their 
proportion  of  the  deficiency  of  the  railroad  bonds.  After  the  commit- 
tee had  reported  to  the  superintendent  the  present  condition  of  the 
bank,  it  was  mutually  agreed  to  close  the  bank  on  consultation  of  the 
trustees  and  the  superintendent.  The  matter  of  Messrs.  Fried- 
man and  Freutal  was  also  submitted  to  the  superintendent,  who, 
however,  did  not  express  a  decided  opinion. 

Also  upon  the  same  page  : 

A  petition  to  pay  eighty-six  dollars  on  account  of  a  deposit  of  the 
deceased  Susan  A.  Lyon,  in  order  to  defray  the  funeral  expenses,  was 
granted  with  the  condition  that  if  difficulties  should  arise  Mr.  Zuegner 
should  pay  the  moaey  back  to  the  bank.  Mr.  Schmidt  proposed  to  state 
in  detail  the  conditions  under  which  the  trustees  were  impelled  to  pay 
their  respective  amounts  into  the  bank  some  time  ago.  These  con- 
ditions were  as  follows  :  As  President  Held  had  reported  that  the 
Bank  Superintendent,  in  the  presence  of  counsel,  of  the  bank  (Mr. 
Hall)  had  given  him  the  prompt  assurance  that  the  old  trustees  of 
the  bank,  who,  after  the  origin  of  the  deficiency,  had  resigned,  could 
be  compelled  to  make  the  deficiency  good,  and  that  he,  even  in  case 
of  their  possessing  nothing,  could  hold  responsible  every  one  or  all  for 
the  whole  amount.  It  was  resolved  that  those  trustees  that  deposited 
mortgages  should  not  pay  any  interest,  and  that  those  that  had  paid 
cash  should  be  entitled  to  six  per  cent  interest.  This  motion  was 
unanimously  adopted.  Mr.  Thiel  asked  why  the  mortgages  of  the 
trustees  I'll  violation  of  the  agreement  were  recorded.  Mr.  Freedman 
stated  that  he  did  not  want  his  two  mortgages,  under  any  circum- 
stances, recorded,  and  that  he  would  hold  Mr.  Held  responsible  for 
any  damages  that  may  arise  from  it.  Mr.  Held  replied  that  he  was 
advised  to  have  the  mortgages  recorded,  and  that  it  was  his  duty  to  do 
so,  as  he  had  heard  that  mortgages  had  been  transferred.  It  was 
resolved  to  accept  hereafter  no  more  deposits,  afid  to  keep  the  sale 
deposits,  which  were  received  since  the  adoption  of  the  resolutions  in 
a  previous  meeting,  separate  from  the  other  deposits.  Adjourned." 
215 
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We  now  come  to  the  report  of  January  1,  1877  : 

4 

"  Report  of  the  Germati  Savings  Bank,  of  the  town  of  Morrisania, 
an  incorporated  institution  for  savings,  of  its  condition  on  the 
morning  of  the  1st  day  of  January,  1877,  made  to  the  Superintendent 
of  the  Banlcing  Department,  as  required  by  chapter  371  of  the  Laws 
of  1875. 

Resoctrcbs. 

1.  Bonds  and  mortgages,  as  shown  by  Schedule  A,  hereto 

annexed 1172,750  00- 

3.  Stock  investments,  as  shown   by  Schedule   B,  hereto 

annexed 86,831  55 

3.  Amount  loaned  on  stocks,  as  authorized  by  section  27, 

chapter  371,  Laws  of  1875,  as  shown  by  Schedule 

0,  hereunto  annexed 60  00 

4.  Banking-house  and  lot  at  cost 46,495  11 

6.  Other  real  estateat  cost 8,900  37 

7.  Cash  on  deposit  in  banks  or  trust  companies,  asshown 

by  Schedule  D,  hereto  annexed 11,075  80 

8.  Cash  on  hand 2,596  60 

9.  Amount   of  all   other  assets,  the  particular  items  of 

which  are  set  forth  in  Schedule  B,  hereto  annexed. .       21,619  57 

$350,329  00 

Liabilities. 

1.  Amount  due  depositors $299,237  79 

Principal $290 ,  840  00 

Interest  credited  for  the  1st  of  July, 

1872   8,397  79 

2.  Other  liabilities,  viz. :  Loans  on  stock,  $19,000  ;  loans 

on  bonds  and  mortgages,  $20 ,  000 39 ,  000  00 

3.  Excess  of  assets  over  liabilities , 13,091  21 


$350,339  00 


Cash  Teansactioks  During  the  Year  1876. 
Receipts. 
Cash  on  hand  and  in  bank  or  trust  companies,  Jan. 

1,  1876,  before  transactions  of  the  day $35,386  05 

From  depositors,  not  including  interest  credited 817,354  26 

Prom  interest  on  loans,  deposits  and  investments 32,189  97 
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From  all  other  profits,  viz.:  Premiums,  $  ; 

rents,  $740 .  50  ;  collections,  $170 .91 

From  mortgages  paid,  called  in  or  foreclosed 

From  redemption  of  stocks 

From  loans  repaid '. 

From  other  sources,  viz.:  Loans  on  stocks  and  bonds 

and  mortgages 


Payments. 

To  depositors,  including  interest  paid  to  them 

For  loans  on  bonds  and  mortgages 

For  loans  on  stocks  and  other  securities 

For  stocks  and  bonds  purchased,  par  value,  $  ; 
cost,  including  premiums,  commission,  etc 

For  real  estate  purchased 

For  interest  (other  than  interest  payments  to  deposi- 
tors)   

For  expenses,  as  shown  by  Schedule  F.  hereto  annexed 

Other  payments,  viz.:  Loans  on  stocks  and  bonds  and 
mortgages,  $55,000;  on  account  of  Midland  bonds, 
$4,000 

Cash  on  hand  and  in  bank  or  trust  companies,  Dec. 
31,  1676,  after  the  ti'ansactions  of  the  day 


$911  41 

155,400 

00 

8,000 

00 

84,000 

00 

$1 

,123,^41 

69 

$1, 

,038,602 

70 

650 

10 

60 

00 

4,593  20 

1,611  89 
5,051  40 


59,000  00 
13,672  40 


L,  123,241  69" 


A  whole  year  had  elapsed  and  nothing  had  been  done  by  Mr.  Ellis, 
and  the  Bank  shows  a  surplus  of  assets  of  $12, 191 .19  It  seems  that 
Mr.  Smith  tabulated  that  report  and  proved  a  deficiency,  and  showed 
the  tabulation  to  Mr.  Ellis  ;  and  the  first  act  in  regard  to  this  bank  by 
anybody,  seems  to  have  been  a  resolution  offered  February  21,  1877, 
which  was  to  the  effect  that  the  deposits  of  the  bank  received  after 
that  time,  should  be  laid  aside  and  not  put  into  the  general  fund. 
The  matter  ran  along  until  the  24th  of  February,  1877,  Mr.  Ellis  hav- 
ing done  nothing  in  the  meantime,  when  the  trustees  requested  him  to 
close  the  bank  ;  and  he  did  it.  Mr.  Ellis  wrote  to  the  Attorney-Gen- 
eral, February  24,  1877,  to  close  the  bank.  The  letter  was  as  fol- 
lows: 

"Hon.  Oh-VS.  S.  Fairohxld,  Attorney- General,  etc.: 

Sir — I  respectfully  call  your  attention  to  the  condition  of  the  Ger- 
man Savings  Bank  of  the  town  of  Morrisana.     The  only   report  of 
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this  institution  for  Jan.  1st,  '77,  shows  total  assets  $350,329,  and  total 
liabilities  of  sS3o8,237.79,  making  an  apparent  surplus  of  $13,091.31. 
Since  that  date  the  deposits  have  been  drawn  down  to  about  $350,000, 
and  the  officers  of  the  bank  have  been  compelled  to  require  the  time 
for  payment  provided  for  in  their  by-laws.  It  is  evident  i hat  public 
confidence  is  lost,  and  the  character  of  the  assets  that  I  believe  the 
officers  will  not  be  able  to  meet  the  demands  of  the  depositors.  After 
a  careful  examination  of  the  assets,  and  from  a  conversation  with 
some  of  the  officers  of  the  institution,  I  deem  it  in  the  interest  of  the 
depositors  to  close  up  its  affairs ;  I  therefore,  reccommend  that  you 
take  the  legal  steps  to  that  end. 

EespectfuUy   yours, 

D.   C.  ELLIS, 

Superintendent. " 

A  receiver  was  appointed  June  15,  1877.  The  amount  due  deposi- 
tors in  this  bank  was  $330,000,  value  of  assets  $177,033,  9L  There 
has  been  no  dividend.     It  was  insolvent  to  the  extent  of  $70,000. 

By  Senator  Speaque  : 

Q.  Does  it  appear  what  date  it  was  when  Mr.  Smith  showed  that 
tabulated  report  to  Mr.  Ellis? 

Mr.  Olhstead — The  evidence  in  regard  to  tliat  is  on  page  740  of 
the  Senate  testimony. 

"Q.  After  the  report  of  January  1,  1877,  did  you  have  any  conver- 
sation with  Mr.  Ellis  in  regard  to  that  ?  A..  Yes,  sir, — and  he  says 
it  was  the  early  part  of  February — on  the  3d  of  February." 

Mr.  Chapmak — The  report  was  not  filed  till  February. 

Mr.  Olmstead — Several  days  before  the  34;th,  any  way.  It  came 
in  on  the  3d  day  of  February.  ,He  said  he  could  not  give  the  exact 
day.  Do  I  understand  the  question  of  the  Senator  to  be  whether 
Smith  showed  that  tabulated  statement  to  Mr.  Ellis  ? 

Senator  Sprague— The  precise  time  when  that  tabulated  statement 
of  Smith's  was  shown  to  Mr.  Ellis,  if  ever  ? 

Mr.  Olmstead — I  refer  the  Senator  to  the  bottom  of  page  741. 

"  Q.  Can  you  tell  the  precise  time  you  took  up  this  report  and  ex- 
amined it  ?     A.  No,  sir. 

Q.  You  cannot  tell  the  precise  time  it  was  received  the  second  time 
in  tlie  department?  A.  I  think  I  could  tell  witkin  a  day  or  two.  A. 
few  days  elapsed  only  before  the  bank  was  closed.  The  witness  said 
he  could  tell  within  a  few  days." 

I  now  call  the  attention  of  the  Senate  to  the  case  of  The  Loaners' 
Bank  (formerly  The  Pawners'  Bank).     The  Senate  will  remember  in 
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respect  to  that  bank  that  there  were  no  facts  of  importance  except 
what  are  on  the  brief.  No  report  of  this  bank  was  ever  made.  The 
Attorney-General  gave  an  opinion  that  that  bank  was  liable  to  report. 
The  bank  procured  an  opinion  that  the  bank  was  not  liable  to  report 
under  the  act  of  1874,  and  Mr.  Ellis  stated  that  he  went  to  New  York 
and  was  there  two  or  three  days,  and  he  intended  to  submit  it  to  the 
Attorney-General.  The  fact  is,  as  it  will  appear  from  a  comparison 
of  the  Senate  testimony  on  pages  663  and  664,  that  Mr.  Ellis  was 
there  about  two  weeks,  with  the  opinion  in  his  pocket,  and  never  did 
submit  it  to  the  Attorney-General.  It  seems  Mr.  Ellis  did  nothing  at 
all.  No  dividend  has  ever  been  made  by  a  receiver.  The  assets  were 
$10,000;  the  liabilities  1330,000. 

I  now  come  to  the  New  York  Loan  and  Trust  Company. 

This  was  a  bank  of  deposit.  It  was  allowed  to  receive  deposits,  and 
do  almost  every  thing  a  bank  could  do.  It  had  a  capital  of  $1,000,000  ; 
and  the  only  salient  point  about  that  case  is  that  Mr.  Ellis  recognized 
his  obligations  to  the  stockholders  and  depositors  of  that  bank,  by 
ordering  an  examination  February  5  and  6,  1875,  which  showed  a  de- 
ficiency of  assets  of  $268,419.14.  He  did  nothing,  and  it  was  closed 
by  the  trustees  themselves  voluntarily,  January  28,'1876,  a  year  after 
that  examination.  The  whole  capital  of  that  bank  was  lost,  except 
about  fifteen  per  cent.  ,  The  examination  was  made  by  Eeid,  Aldrich 
and  Paine  on  the  commission  of  Mr.  Ellis. 

Mr.  T]jAGT — The  powers  of  this  bank  given  by  this  charter  of  May. 
6,  1870,  are  explained  largely  in  the  committee's  testimony  at  page 
327.  A  portion  of  it  will  also  be  found  on  page  326.  The  capital  of 
the  bank  was  $1,000,000.  It  paid  alHts  debts  and  depositors  before 
the  appointment  of  a  receiver,  and  this  has  absorbed  all,  except  about 
ten  per  cent  of  its  capital. 

Mr.  Olmstead — I  now  come  to  the  consideration  of  the  Security 
Savings  Bank. 

There  need  not  bo  much  said  in  regard  to  this  bank.  The  bank 
made  a  report  on  January  1,  1875,  which  is  as' follows : 

,  "  Report  of  the  Security  Savings  Bank,  an  incorporated  institution  for 
savings,  of  its  condition  on  the  1st  day  of  January,  1875,  made  to  the 
Superintendent  of  the  Banking  Department,  as  required  by  chapter 
136  of  the  Laws  of  1857. 

FlKANCIAL.. 

Resources. 

1.  Bonds  and  mortgages,  as  per  Schedule  A,  hereto 

annexed $231,668  00 

2.  Stock    investments,    as    per    Schedule    B,    hereto 

annexed 60,885  00 
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3.  Amount  loaned  on  public  stocks,  as   per  Schedule 

0,  hereto  annexed $41,866  48 

4.  Amount  loaned  on  stocks  or  bonds  of  private  cor- 

porations, as  per  Schedule  D,  hereto  annexed,  58,500  00 

5.  Amount    loaned    on    personal    securities,    as    per 

Schedule  E,  hereto   annexed 7,150  00 

6.  Eeal  estate,  cost  $78,460.43;  market  value,  $87,400  ; 

standing  on  books  at  $87,400,  cost 78 ,  460  43 

^.  Cash  on  deposit   in    banks   or  trust  companies,  as 

per  Schedule  F,  hereto  annexed 133 ,  779  58 

8.  Cash  on  hand  not  deposited  in  bank 33,947  83 

9.  Amount  of  assets  not  included  under  either  of  the 

above  heads,  the  particular  items  of  which  are 

set  forth  in  Schedule  G,  hereto  annexed 34,373  63 

$660,630  94 


Liabilities. 

1.  Amount  due  depositors $649 ,  600  43 

Principal $634,310  02 

interest    credited    for    the   1st  of 
January,  1875 15,390  41 

2.  Other  liabilities,  viz.  : 

3.  Excess  of  assets  over  liabilities 1-1,030  ^l 


$660,630  94 


Statistical  . 

1.  Number  of  of  open  accounts  on   the   morning  of 

January  1, 1875 3,313 

3.  Numberof  accounts  opened  during  the  year  1874.. .  1,099 

3.  Number  of  accounts  closed  during  the  year  1874.. .  1,173 

4.  Number  of  accounts  opened  since  organization 9,016 

5.  Amount  deposited,  not  including  interest  credited, 

during  1874   $595,888  64 

6.  Amount  deposited,  including  interest  credited,  for 

the  same  period 629 ,  375  45 

7.  Amount  withdrawn  during  the  year  1874 633,555  59 

8.  Amount  of  interest  or  profits  earned*  during  the 

year  1874 

*  If  amount  received  is  reported,  strike  out '  or  earned  ;'  if  amount  earned  is 
reported,  strike  out '  received  or.' 
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9.  Amount  of  interest  credited  to  depositors  for  the 
same  period '. 

10.  Amount  of   each  semi-annual  credit  of  interest, 

for  the  year  1874,  and  when  credited;  July  1, 
1874,  $15,534.68;  January  1,  1875,   $15,290.41, 
Credited  at  other  periods  during  the  year $2,661  73 

11.  Eate  per  cent  of  dividends  or  interest  to  depositors 

during  the  past  year,  six  per  cent. 


STATE   OF   NEW  YORK,  )      ■. 
County  of  New  York.     )  ^^" 

D.  D.  Marshall,  [president,  [and  Wm.  N.  Banks,  secretary,  of  the 
Security  Savings  Bank,  an  incorporated  institution  for  savings,  located 
and  doing  busihess  at  No.  507  Third  avenue,  in  the  city  of  New  York, 
being  duly  and  severally  sworn,  each  for  himself  saith,  that  the  fore- 
going report,  and  the  schedules  accompanying  the  same,  are,  in  all 
respects,  a  true  statement  of  the  condition  of  the  said  institution 
before  the  transaction  of  any  business  on  the  morning  of  the  1st  day 
of  January,  1874,  in  respect  to  each  and  every  of  the  items  and  par- 
ticulars therein  specified,  according  to  the  best  of  his  knowledge  and 
belief. 

D.  D.  F.  MARSHALL,  President. 
WM.  M.  BANKS,  Secretary. 
Severally  subscribed  and  sworn  by 
both  deponents,  the  14th  day  of  j 
'January,  1876,  before  me. 

John  H.  Soil, 
Mtary  PuUic  (315)  New  York  Go." 

That  report  shows  a  surplus  of  assets  of  $11,030.51.  The  bank 
was  examined  by  Mr.  Reid  in  November,  1875,  and  his  report  is  as 
follows : 


1720 


g 


e 

■*^ 

lO 

? 

<-- 

on 

H^ 

s- 

t< 

v; 

§■ 

rO 

s 

M 

■» 

fV 

s 

iCq 


CO 

« 

%  e 
•a" 


o 

'A 


t-  o 

«  o 

O  ira  'MD  c«  o 
o  >n  CO  o  o 

<r»  o 

00  o 

O  C«  -*  T)<  CO 
O  CD  O  rt  C"! 
O  iO  CO  rH  >0 

00  O:  ^  C? 

-*  o  o 
o  o  c« 

00  CD  O 
O  CO  CT> 

00  00  00 

o 

CO 

CO  t- 

o  o  o 
o  o  o 

o  o  o 
o  o  o 
o  o  o 

o  lo  CO 


o 
o 

o 

>o 
oo 


O  ^  00  o  o 
O  oo  CvJ  CO  CO 

O  O  ^  i-H  rH 
t-  CO  CO  C<?  lO 
'^  ■*  00  C5  i-i 


.  o  o  o 
.  o  o  o 


a 
<1 


M.9 


o  o  o 
o  o  o 

o  o  o 
o  o  o 
o  o  o 

o  "O  CO 


t-  J>  !>  i>  t- 


tOD 

Tl 

W) 

CI 
O 

U 

o    ■ 

s 

a 
^ 

^s° 

— ,  '^  '^ 

^          03 

Pis  O 

pqc 

< 

M     O 

i=l     r- 

ao    C3 

"^     9 
]     O     CO 

icoO 


O   m 

ci<ri 

<1^       rt 


1>  Pi 

OQ  Q> 

o  ^ 

rj  CD 

boil 

S  en 

•r-t  O 

c3  O) 


si 

o   ^ 

,  ^  a 

<U    C3 

-+-3 


W  ri<a   _y      C3 

M  S  c  ^ 


fl  fl  a  cl  ;= 


a) 

o 
o 
eS 


c3  a 

■D     O 


CO     CO     CO     W     tX)  ^ 

c3    ^    ^    c3    C^  r-l 

ooooo     ►q 


o 

a 

'3 

ca 

Q 


1731 


o 


i>  O 

i>0 

O  O 
W  O 

00  00 

o 


l-l 
H 

H 


B  a 

o   cS 


316 


1732 


-w 

« 

¥: 

>o 

*^ 

s 

00 

o 

tH 

ti 

^ 

•^ 

CO 

(^ 

•3 

g 

i<:j 

^ 

«!•> 

., 

<<? 

S 

'S 

'IS 

K 

t! 

5.S 


^• 


cq  ^ 


a 

^ 

^ 

!»1 

S 

« 

Q^ 

r-e» 

iO 

o 

^ 

e 

»■ 

^g 

-2 

■» 

g 

is 

S'^ 

s 

S 

« 

a 

T'' 

lO 

c- 

^ 

r-i 

S 

Qi 

o 

<r 

g 

K. 

s 

*5 

n 

^ 

1— I 

an 

^ 

0 

:S 

!2ii> 

izi 

(^( 

< 

M.S 


s> 

o 

to 
CO 


(^ 

■* 

o 

t- 

o 

o 

o 

-* 

i>- 

05 

«» 

a 

<>t 

■*  o  o  o  o 
J>  o  o  o  o 

CO  OS  O  00  o 
(T?  CO  to  to  o 
OS  lO  CO  E-  o 

»0  T-l  CO  IT* 


o  o  o  o  o 

O  O  O'O  o 

o  o  o  o  o 

O  O  >0  lO  o 
>0  >0  ■*  ?>  lO 

OS  t— I 

T— I 


o  o  o  o 
o  o  o  o 

e«  o  o  o 
00  o  o  o 

-*  !>  O  (T? 

t-  (?«  00  03 
<N  (T*  ■*  rH 


!>  J>  t^  -* 


H 
H 


0) 

bD 

03 
bo 

o 

a 


'a  oQ  n  S 

O    c3    O    c8    OJ 

PPOHOM 


W 

w 
o 


o 

-^ 
o 

i.2 

p  ca 

hHCC 


CO 


bo 


S 
CI 
m 

S  CO  'd 
S  <u  -^ 

S  ^  o 


1723 

That  report  showed  a  deficiency  of  assets  of  $890.39  and  a  surplus 
of  income  of  $940.74.  Nothing  was  ever  done  by  Mr.  Ellis  in  regard 
to  that  bank.  It  was  wound  up  by  a  suit  brought  by  the  depositors. 
He  never  made  any  examination,  notwithstanding  the  deficiency  which 
appeared  in  November,  1875.  Some  money  was  stolen  there  by  the 
teller,  but  it  was  not  sufBcient  to  account  for  the  deficiency.  It  was 
not  discovered,  in  fact,  until  after  the  bank  closed.  The  report  by  the 
bank  of  January  1,  1876,  showed  a  deficiency  of  assets  of  $37,175.96. 
Nothing  was  done  to  make  up  the  deficiency.  There  was  no  report  to 
the  Attorney-General.  The  receiver  was  appointed  on  motion  of  de- 
positors February  first.  Number  of  depositors,  3,600 ;  liabilities, 
$389,000  ;  dividend  by  receiver,  fifty-seven  and  one-half  per  cent  ;  ex- 
pects to  pay  two  and  a  half  per  cent  more.  The  teller  of  this  bank 
stole  some  $63,000. 

The  last  case  is  in  reference  to  the  Mutual  Benefit  Savings  Bank, 
There  was  a  report  of  the  bank  by  Eeid  and  A.ldricli,  examiners,  De- 
cember 16,  1873. 
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Senators  will  notice  that  shows  a  deficieacy  of  assets  of  $11,455.68 
deficiency  of  income,  $2,893.10. 

The  following  letter  accompanied  the  same: 

"  Hon.  D.  C.  Ellis,  Sujierintendent  Bank  Department : 

SiE. — The  undersigned,  appointed  to  examine  into  the  condition, 
working,  etc.,  of  the  Mutual  Benefit  Savings  Bank  of  New  York, 
report : 

The  accompanying  schedules  show  the  general  working  of  the  bank. 
There  is  considerable  improvement  in  the  character  of  the  bonds 
and  mortgages  and  call  loans  since  the  last  examination,  but  the  defic- 
iency has  resulted  in  a  deficiency  of  about  111,000. 

The  special  deposits  have  been  reduced  from  $307,000  to  about 
$41,000. 

The  property  bid  in  at  foreclosure  is  supposed  to  be  worth  the  full 
amount  it  stands  at  on  the  books. 

Respectfully  submitted, 

GEO.  W.  EEID, 
W.  P.  ALDRICH. 

Examined  December  sixteenth  and  subsequent  days." 

It  appears  by  that  letter  that  the  special  deposits  had  been  reduced 
from  $307,000  to  about  $41,000.  There  was  no  examination  of  that 
bank  from  that  time  until  the  regular  two  years  examination  came 
around  in  November  15,  1875. 

Intermediate,  however,  to  those  examinations,  there  were  three 
reports  by  the  bank. 

The  first  report  was  a  report  made  to  balance  by  the  trustees'  obli- 
gations. It  was  stated  in  the  report  as  balanced  by  trustees'  obliga- 
tions to  make  up  the  deficiency  of  assets  of  $5,978.11.  The  Senate 
will  see  how  that  is  done  by  reference  to  the  Senate  testimony,  page 
846. 

"  Report  of  the  Mutual  Benefit  Savings  Bank,  an  incorporated  insti- 
tution for  savings,  of  its  condition  on  the  1st  day  of  January,  1874, 
made  to  the  Superintendent  of  the  Banking  Department,  as  required 
ly  chapter  136  of  the  Laws  of  1857. 

Financial. 
Resources. 
1.  Bonds  and  mortgages,  as  per  Schedule  A,  hereto 

annexed $194,595  48 

3.  Stock  investments,  as  per  Schedule  B,  hereto  an- 
nexed   » 105,963  n 


1737 

3.  Amount  loaned  on  public  stocks,  as  per  Schedule 

C,  hereto  annexed $3,500  00 

4.  Amount  loaned  on  stocks  or  bonds  of  private   cor- 

porations, as  per  Schedule  P,  hereto  annexed 48,318  47 

5.  Amount  loaned    on    personal    securities,  as    per 

Schf^dule  E,  hereto  annexed 

6.  Eeal  estate,  cost  $37,353.56  ;  market  value  $  ; 

standing  on  books  at  $  37,353  56 

7.  Cash   on  deposit  in  banks  or  trust  companies,  as 

per  Schedule  F,  hereto  annexed 3,871  11 

8.  Cash  on  hand  not  deposited  in  bank 33,884  88 

9.  Amount   of   assets  not   included  under  cither   of 

the  above  heads,  the  particular  items  ot  which  are 

set  forth  in  Schedule  G,  hereto  annexed 31,934  03 


$438,311  34 


Liahilities.        ': 

1.  Amount  due  depositors $438,311  34 

Principal $417, 143  18 

Interest   credited   for  the  1st   of 

Jan.,  1874 11,168  06 

3.   Other  liabilities,  viz : 

3.  Excess  of  assets  over  liabilities 


,311  34 


Statistical. 

1.  Number  of  open  accounts  on  the  morning  of  Jan- 
uary 1,  1874 3,655 

3.  Number    of    accounts    opened   during    the  .year 

1873 764 

3.  Number;of  accounts  closed' during  the  year  1873. . .  995 

4.  Number  of  accounts  opened  since  organization....  7,970 

5.  Amount  deposited,  not  including  interest  credited 

during  1873 $3,153,976  93 

6.  Amount  deposited,  including  interest  credited,  for 

the  same  period 3,175,895  39 

7.  Amount  drawn  during  the  year  1873 3,334,393  33 

8.  Amount   of  interest   or  profits  received  *    during 

the  year  1873 33,384  03 

*If  the  amount  received  is  reported,  strike  out  'or  earned  ; '  if  amount  earned 
is  reported,  strike  out  'received  or.' 
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9.  Amount  of  interest  credited  to  depositors  for  the 

same   period $23,927  47 

10.  Amount  of  each  semi-annual  credit  of  interest 
for  the  year  1873,  and  when  credited:  July  1, 
$11,665  86  ;  January  1,  $11 ,168.06 

Credited   at  other  periods  during  the  year 93  55 

11.  Rate  per  cent  of  dividends  or  interest  to  depositors 
during  the  past  year,  four  and  six  per  cent. 


STATE  OF  NEW  YOEK, 
County  of  New  Yoek. 

Charles  K.  Graham,  president,  and  George  H.  Benedict  secretary 
of  the  Mutual  Benefit  Sayings  Bank,  an  incorporated  institution 
for  savings,  located  and  doing  business  at  No.  166  Nassau  street,  in  the 
city  of  New  York,  being  duly  and  severally  sworn,  each  for  himself, 
saith  the  forgoing  report  and  the  schedules  accompanying  the  same 
are,  in  all  respects,  a  true  statement  of  the  condition  of  said  institu- 
tion before  the  transaction  of  any  business  on  the  morning  of  the 
first  day  of  January,  one  thousand  eight  hundred  and  seventy-four, 
in  respect  to  each  and  every  of  the  items  and  particulars  therein 
specified,  according  to  the  best  of  his  knowledge  and  belief* 

CHAELES  K.  GRAHAM, 

President. 
G.  H.  BENEDICT, 

Secretary. 

Severally  subscribed  and  sworn  by 
both  deponents,  the  23d  day  of  j 
January,  1874,  before  me. 

Wm.  W.  Burnham, 

Notary  Public. 
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Schedule  G. 
Difference  bettveen  market  value  and  costs  of  the  following  investments': 

Excess  of  cost       Excess  of  market 
.  over  market  value,     value  over  cost. 

United  States  stocks 

New  York  State  stocks 

Stocks  of  other  States _" 

Bonds  of  counties,  cities  and  towns  of     

thisState " $3,336  28 

Other  stocks  and  bonds 

Eeal  estate. 


Totals. 


Difference *$  $3,336  38 


Loans,  deposits,  investments  or  assets  of  every  description,  not  hereto- 
fore enumerated,  viz.  :  f 

Accrued  interest  on  bond  and  mortgage  loans  to  De- 
cember 31, 1873 $4,036  01 

Accrued  interest  on  call  loans  to  December  31, 1873. .  3,130  13 

Accrued  interest  on  New  York  city  and  county  bonds 

to  December  31, 1873 830  38 

Accrued  interest  on  Westchester  town  bonds  to  De- 
cember 31, 1873 330  92 

Accrued  interest  on  Arcadia  and  Sodus  bonds  to  De- 
cember 31, 1871 175  54 

Accrued  interest  on  Saratoga  town  bonds  to  December 

31,1873 35  67 

Accrued  interest  on  deposits  in  Merchants'  Exchange 

Bank  to  December  31,  1873 191,  09 

Safe,  bank  fixtures,  furniture,  lease,  etc 4,  QOO  00 

Trustees'  obligations  to  make  up  deficiency  of 5,978  11 

$31,934  03" 


*If  cost  exceeds  market  value  the  diflference  should  be  entered  under  the  head, 
Other  Liabilities,'  in  the  report. 

f  As  interest  credited  to  depositors  is  stated  among  the  liabilities,  it  will  of  course, 
be  just  to  include  in  this  schedule  the  interest  due,  though  unpaid,  on  invest- 
ments. 

217 
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The  Senate  will  observe  the  last  entry  on  that  page :  "  Trustees' 
obligations  to  make  up  deBciency  of  $5,978.11,"  making  the  total 
$21,924.02,  which  appears  as  the  amount  of  the  resources.  In  other 
words,  the  amount  was  put  in  the  account  to  just  balance  the  account. 
That  is  all  there  is  of  that,  and  the  entry  was  precisely  the  same  as  in 
the  report  of  July  1,  1874,  except  they  had  got  a  little  more  in  debt, 
and  they  had  to  make  it  up  by  trustees'  obligations— $7,519.58. 

I  call  your  attention  to  Schedule  G-,  which  is  as  follows : 

Schedule  G. 
Difference  between  market  value  and  cost  of  the  folloioing  investments: 

Excess  of  cost    t!  Excess  of  market 
over  market  value,     value  over  cost. 

United  States  stocks 

New  York  State  stocks 

Stocks  of  other  States 

Bonds  of  counties,  cities  and  towns  of 

this  State $5,124  00 

Other  stocks  and  bonds 

Real  estate 


Totals. 


Difierence *$  $5,124  00 


Loans,  deposits,  investments  or  assets  of  every  description,  not  hereto- 
fore enumerated,  viz.  :  f 

Accrued  interest  on  bond  and  on  mortgage  loans  to 

June  30, 1874 $5,373  27 

Accrued  interest  on  call  loans  to  June  30,  1874 4,278  73 

Accrued  interest  on  New  York  city  bonds  to  June  30, 

1874 1,008  19 

Accrued  interest  on  Westchester  bonds  to  June  30, 

1874 319  06 

Accrued  interest  on  Arcadia  and  Sodus  bonds  to  June 

30,  1874 172  67 

Accrued  interest  on  Saratoga  bonds  to  June  30,  1874,  11  67 

*If  cost  exceeds  market  value  the  ditference  should  be  entered  under  the  head, 
'  Other  Liabilities,'  in  the  report. 

f  As  interest  credited  to  depositors  is  stated  among  the  liabilities,  it  will,  of 
course,  be  just  to  include  in  this  schedule  the  interest  due,  though  unpaid,  on  in- 
vestments. 


1731 

Accrued  interest  on  Merchants'  Exchange   Bank,  to 

June  30,  1874 $422  13 

Bank  safes,  fixtures  and  furniture,  etc 4,000  00 

Trustees'  obligations  to  make  up  deficiency 7,519  58 

$28,329  30 

Mr.  Olmstead — I  now  produce  the  report  of  the  bank  made  to  the 
department  January  1,  1875.     It  reads  as  follows  : 

Report  of  the  Mutual  Benefit  Savings  Bank,  an  incorporated  -institu- 
tion for  savings,  of  its  condition  on  the  \st  day  of  January,  1875,  made 
to  the  Superintendent  of  the  Banking  Department  as  required  by 
chapter  136  of  the  Lavjs  o/"  1857. 

Financial. 

Resources. 

1.  Bond    and   mortgages,    as  per    Schedule   A,    hereto 

annexed $165,138  56 

2.  Stock     investments,     as     per     Schedule    B,    hereto 

annexed 120,526  00 

3.  Amount  loaned  on  public  stocks,  as  per  Schedule  0, 

hereto  annexed 3,710   00 

4.  Amount  loaned  on  stocks  or  bonds  of  private  corpora- 

tipns,  as  per  Schedule  D,  hereto  annexed 7,298  47 

5.  Amount  loaned  on  personal  securities,  as  per  Schedule 

E,  hereto  annexed ....    

6.  Real  estate,  cost 28,374  34 

7.  Cash  on  deposit  in  banks  or   trust  companies,   as  per 

Schedule  P,  hereto  annexed 54,582  89 

8.  Cash  on  hand  not  deposited  in  bank 20,774  21 

9.  Amount  of  assets  not   included  undei-   either  of  the 

above  heads,  the  particular  items  of  which   are  set 

forth  in  Schedule  G,  hereto  annexed 35 ,  310  18 

$436,350  65 

Liabilities. 

1.  Amount  due  depositors $436,350  65 

Principal $425,155  70 

Interest   credited  for   the  1st  of  Jan- 
uary, 1875 11,194  95 

2.  Other  liabilities,  viz 

3.  Excess  of  assets  over  liabilities 

$436,350  65 
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Statistical. 
1.  Number  of  open  accoiiDts  on  the  morning  of  Janu- 
ary ],  1875 2,639 

3.  Number  of  accounts  opened  daring  the  year  1874. .  753 

3.  Number  of  accounts  closed  during  the  year  1874. .  778 

4.  Number  of  accounts  opened  since  organization..  8,728 

5.  Amount  deposited,  not  including  interest  credited, 

during  1874 $1,756,117  34 

6.  Amount  deposited,  including  interest  credited,  for 

the  same  period 1,777,156  13 

7.  Amount  withdrawn  during  the  year  1874 1,769,116  71 

8.  Amount  of  interest  or  profits  received  or  earned  * 

during  the  year  1874 31,187  99 

9.  Amount   of  interest   credited  to  depositors  for  the 

same  period 31 ,  038  88 

10.  Amount  of  each  semi-annual  credit  of  interest,  for 

the  year  1874,  and  when  credited  :  July  1, 1874, 

$9,813.53;  January  1,  1875,  $11,194.95 

Credited  at  other  periods  during  the  year 30  41 

11.  Rate  per  cent  of  dividends  or  interest  to  depositors 

during  the  past  year,  four  per  cent  and   six  per 
cent." 


I  also  call  the  attention  to  the  following  report  by  the  bank  July  1, 
1875,  and  the  letter  accompanying  the  same. 

"Report  of  the  Mutual  Benefit  Savings  Bank,  an  incorporated  institution 
for  savings,  of  its  condilion  on  the  \st  day  of  January,  1875,  made 
to  the  Superintendent  of  the  Banhing  Department,  as  required  iy 
chapter  136  of  the  Laius  of  1857. 

FiN-ANCIAL. 

Resources. 
1.  Bouds  and  mortgages,  as   per  Schedule  A,  hereto 

annexed   $165,138  56 

3.  Stock    investments,    as    per    Schedule    B,    hereto 

annexed 120,536  00 

3.  Amount  loaned  on  public  stocks,  as  per    Schedule 

0,  hereto  annexed 3,710  00 

*  If  amount  received  is  reported,  strike   out  '  or  earned  :  '    if  amount  earned  is 
reported,  strike  out  '  received  or.' 
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Amount  loaned  on  stocks  or  bonds  of   private  cor- 
porations, as  per  Schedule  D,  hereto  annexed. .  $7,298  47 
Amount  loaned  on  personal  securities,  as  per  Sched- 
ule E,  hereto  annexed , 

Real  estate,  cost 38  374  34 

Cash  on    deposit  in    banks  or   trust  companies,  as 

per  Schedule  F,  hereto  annexed 54,583  89 

Cash  on  hand  not  deposited  in  bank 20,774  21 

Amount  of  assets  not  included  under  either  of  the 
above  heads,  the  particular  items  of  which  are 
set  forth  in  Schedule  G,  hereto  annexed 35 ,'316  18 


$436,350  65 


Liabilities. 

1.  Amouut  due  depositors $436,350  63 

Principal $435,155  70 

Interest  credited  for  the  1st  of 
January,  1875 11,194  95 

2.  Other  liabilities,  viz. : 

3.  Excess  of  assets  over  liabilities 

$436,350  65 


Statistical. 
1.  Number  of  open  accounts  on  the  morning  of  Jan- 
uary 1,  1875 $2, 629  00 

3.  Number  of  accounts  opened  during  the  year  1874,  753  00 

3.  Number  of  accounts  closed  during  the  year  1874,  778  00 

4.  Number  of  accounts  opened  since  organization. ..  8,738  00 
■  5.  Amount  deposited,  not  including  interest  credited  , 

during  1874 1,756,117  34 

6.  Amount  deposited,  including  interest  credited,  for 

the  same  period 1 ,  777, 156  13 

7.  Amount  withdrawn  during  the  year  1874 1,769,116  71 

8.  Amount  of  :interest  or  profits  received  or  earned* 

during  the  year  1874 ■. 31,187  99 

9.  Amount   of  interest  credited  to  depositors  for  the 

same  period 31,038  88 

*  If  amount  received  is  reported,  strike  out '  or  earned  ;'  if  amount  earned  is 
reported,  strike  out 'received  or.' 
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10.  Amount  of   each  semi-annual   credit  of  interest, 

for  the  year  1874,  and  when   credited  :   July  1, 
1874,   $9,813.53;   January  1,  1875,  $11,194.95. 
Credited  at  other  periods  during  the  year S30  41 

11.  Rate  per  cent  of  dividends  or  interest  to  depositors 

during  the  past  year,  four  per  cent  and  six  per 

cent.  -=^ 

STATE   OF  NEW  YORK,    ) 

County  ot  New  York.        j 

Charles  K.  Graham,  president,  and  G.  H.  Benedict,  secretary,  of 
the  Mutual  Benefit  Savings  Bank,  an  incorporated  institution  for 
savings,  located  and  doing  business  at  No.  166  Nassau  street,  in  the 
city  of  New  York,  being  duly  and  severally  sworn,  each  for  himself^ 
saith  that  the  foregoing  report  and  thfe  schedules  accompanying  the 
same  are,  in  all  respects,  a  true  statement  of  the  condition  of  said 
institution  before  the  transaction  of  any  business  on  the  morning  of 
the  first  day  of  January,  1875,  in  respect  to  each  and  every  of  the 
items  and  particulars  therein  specified,  according  to  the  best  of   his 

knowledge  and  belief. 

CHARLES  K.  GRAHAM, 

President. 
G.  H.   BENEDICT, 

Secretary. 
Severally  subscribed  and  sworn  by    both 
deponents,  the  37  th  day  of  January, 
1875,  before  me. 

A.  H.  Bradley, 
Notary  Public,  City  and  Co.  of  Nexo  York. 

Schedule  G. 
Difference  between  marhet  value  and  cost  of  the  following  investments : 

Excess  of  cost  over    Excess  of  market 
market  value.  value  over  cost. 

United  States  stocks 

New  York  State  stocks 

Stocks  of  other  States 

Bonds  of  counties,  cities  and  towns  of 

this  State -. $7,349  00 

Other  stocks  and  bonds 

Real  estate 


Totals 


Difference *$ $7,349  00 


*  If  cost  exceeds  market  value  the  difference  should  be  entered  under  the  head 
'  Other  Liabilities,'  in  the  report. 
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Loans,  deposits,  investments,  or  assets  of  every  description  not  hereto- 
fore enumerated,  viz. :  * 

Accrued  interest  on  bond  and  mortgage  loans  to  De- 
cember 31, 1874 $7,874  21 

Accrued  interest  on  call  loans  to  December  31,  1874. .  5.230  93 

Accrued  interest  on  New  York  city  bonds  to  December 

31,1874 1,008  19 

Accrued  interest  on   Westchester  bonds  to  December 

31,   :I874 319  06 

Accrued  interest  on  Arcadia  and  Sodus  bonds  to  De- 
cember 31,  1874 175  54 

Accrued  interest  on  Saratoga  bonds  to  December 
31,  1874 25  67 

Accrued  interest  on  Merchants'  Exchange  Bank  bal- 
ances to  December  31,  1874 281  37 

Bank  safes,  fixtures,  furniture,  etc 4,000  00 

Trustees'  obligations  to  make  up  deficiency  of 9,152  21 


f35,316  18 


Mr.  Olmstead  —  I  produce  the  report  of  the  examiners'  of  Novem- 
ber 15,  1875.  The  letter  accompanies  the  report  to  Mr.  Ellis.  It  is 
filed  December  2,  1875,  and  reads  as  follows: 

"  Bane  Department,  ) 

State  of  New  Yoek.    f 

Pursuant  to  the  provisions  of  chapter  371  of  the  Laws  of  1875,  I 
do  hereby  appoint  G-eorge  W.  Eeid  to  examine  into  the  condition, 
working  and  affairs  generally  of  the  Mutual  Benefit  Savings  Bank, 
New  York  city,  and  report  thereon  to  me  in  detail,  as  soon  as  practi- 
cable . 

Given  under  my  hand  and  official  seal  at  Albany,  this  25th  day  of 
October,  1875. 

D.  0.  ELLIS, 

Superintendent. " 

I  also  call  the  attention  of  the  Senate  to  the  regular  examination 
made  by  Mr.  Keid,  November  15,  1875. 

*  As  interest  credited  to  deijositors  is  stated  among  the  liabilities,  it  will  of 
course,  be  just  to  include  in  this  schedule  the  interest  due,  though  unpaid,  on  in- 
vestments. 
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Also  to  the  following  letter,  accompanying  the  examination : 

"  Hon.  D.  C.  Ellis,  Superintendent  Banking  Department : 

Dear  Sie.  —  The  undersigned,  appointed  to  examine  into  the  con- 
dition, working,  etc.,  of  the  Mutual  Benefit  Savings  Bank  of  New 
York,  reports  : 

The  call  loans  include  notes  for  $10,000  (on  interest),  with  collate- 
rals put  in  a  year  or  two  ago  by  the  trustees  towards  the  deficiency. 
The  interest  on  those  notes  has  not  been  paid,  and  the  collaterals  are 
short  in  value,  probably  $3,000,  in  addition  to  the  present  deficiency 
of  833,783. 

The  amount  of  real  estate  bid  in  is  large,  and  could  not  now  be  sold 
without  a. loss  of  probably  $30  000. 

Respectfully  submitted, 

GEO.  W.  REID. 

Examined  November  15,  1875,  and  subsequent  days." 

The  letter  says  there  is  still  a  larger  deficiency  than  stated  in  the 
report.  An  action  was  brought  by  a  depositor,  and  the  bank  was 
closed  on  his  motion,  and  Mr.  Ellis,  so  far  as  we  have  any  information, 
made  no  sign  and  did  nothing  whatever.  There  was  due  depositor 
when  that  bank  closed,  $445,000,  the  number  of  depositors,  3,800s 
There  was  a  dividend  made  by  the  receiver  of  fifty  per  cent.  Assets 
received,  nominal  value,  $430,000. 

The  Senate  hereupon  adjourned  until  to-morrow,  August  15,  1877, 
at  ten  a.  m. 


ARGUMENTS. 

Saratoga  Springs,  August  15,  1877  — 10  a.  m. 

Argument  of  Hon.  0.  W.  Chapman  on  Behalf  op  the  Respondent 
Mr.  Chapman  arose  and  addressed  the  Senate  as  follows : 
Mr.  President  and  Senators,  I  confess,  at  the  outset,  to  some  little 
embarrassment,  owing  to  my  state  of  health  and  the  coaditiou  of  my 
throat,  which  may,  perhaps,  prevent  my  going  on  to  completion  with 
such  remarks  as  I  desire  to  make.  I  am  also  somewhat  embarrassed 
by  the  suggestion  which  was  thrown  out  yesterday,  in  the  nature  of  a 
sneer,  by  my  learned  antagonist,  that  the  respondent  in  this  case  was 
a  "mere  country  fellow,"  brought  down  to  take  charge  of  the  Bank- 
ing Department  of  the  State.  Several  of  us,  Senators,  must  plead 
guilty  to  a  similar  charge,  if  that  be  made  as  a  charge. 

I  am  also  embarrassed  by  the  very  anomalous  ohai'acter  of,  and  the 
circumstances  connected  with,  this  prosecution.  To  us,  who  are  rep- 
resenting the  respondent,  it  has  seemed,  from  the  start,  as  being  one 
of  the  most  e?:traordinary  prosecutions  that  ever  has  been  witnesseil 
under  the  administration  of  a  civilized  government.  Here  have  been 
two  Governors,  of  one  political  faith,  invoked  to  remove  an  official  of 
an  opposite  political  faith;  here  are  two  separate  messages  to  the  Sen- 
ate, asking  for  the  removal  of  that  official;  here  have  been  employed 
two  sets  of  counsel  to  prosecute  him;  here  have  been  had  two  separate' 
trials,  in  order  to  secure  his  removal ;  and  I  think  every  one  around  this 
circle,  every  lawyer,  at  ]east>  will  agree  with  me,  that  it  is  the  first  in- 
stance in  the  history  of  this  government  where  a  man  has  been  put  on 
trial  twice  for  the  same  offense.  It  is  a  violation  of  the  spirit,  at  least, 
of  the  Constitution  under  which- we  live.  At  first — mislead  by  the 
action  of  the  Judiciary  Committee  of  this  body,  unintentionally,  I  as- 
sume—  the  respondent  elected  to  be  tried  on  these  charges  before  a 
committee  of  this  Senate.  All  the  precedents  gave  him  the  right  to 
that  election  ;  it  was  granted  him  ;  he  went  before  the  committee,  and 
on  each  of  these  charges,  after  hearing  the  testimony  for  the  prosecu- 
tion, he  went  into  his  defense.  He  opened  his  whole  line  of  defense ^ 
and  then,  after  the  testimony  on  each  charge  had  been  declared  closed 
on  the  part  of  the  State,  although  500  pages  of  testimony  had  been 
taken,  the  prosecution  comes  here  to  the  Senate,  asks  a  rehearing,  and 
the  Senate  opens  all  the  cases,  adds  new  ones,  and  proceeds  to  put  tb 
respondent  again  upon  trial. 
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Now,  I  do  not  allude  to  this,  Senators,,  with  the]idea  of  complaining 
of  the  action  of  this  Senate.  I  am  bringing  it  up  for  the  purpose  of 
illustrating  the  extraordinary  character  of  this  prosecution ;  and  I 
submit  to  you,  whether  it  ■  does  not  approach  much  more-  nearly  to 
persecution  than  prosecuiio^i.  I  know  very  well  that  Senators  sitting 
here  may  feel  themselves,  to  a  certain  extent,  bound  to  yield  to  what 
thev  may  seem  to  be  the  calls  of  public  opinion ;  and  yet  I  submit 
whether  the  calls  of  public  opinion  should  not  be  ignored,  and 
whether  you  should  not  sit  here  as  judges,  and  as  such,  coolly  and 
impartially  decide  the  questions  which  are  submitted  to  you  under  the 
evidence. 

Another  thing  strikes  me  as  being  a  little  extraordinary  in  connec- 
tion with  this  prosecution. 

Although  the  first  charges  are  made  against  this  respondent  to  his 
Excellency,  Governor  Tilden,  they  are  permitted  to  slumber  for  three 
months  in  the  executive  chamber  before  the  present  incumbent  comes 
into  office.  Indeed,  they  are  permitted  to  slumber  after  the  present 
executive  has  taken  his  seat,  for  another  three  months  ;  and  not  until 
the  name  of  an  appointee  Jias  been  sent  in  to  this  body  and  been  re- 
jected are  these  charges  drawn  out,  formulated,  and  presented  for  trial. 
I  speak  of  this.  Senators,  again,  not  by  way  of  complaint.  I  allude  to 
it  simply  as  being  one  of  those  singular  circumstances  that  have  char- 
acterized this  prosecution  from  the  time  it  first  started  ;  and  now, 
what  has  been  found  all  the  way  along  down  through  these  nine 
months  of  investigation  and  2,000  pages  of  testimony  ? 

The  respondent  Jias  been  charged  with  permitting  an  addition  to 
the  value  of  a  bank  building  of  $100,000  during  his  administration. 
■  On  investigation  before  this  body  and  the  representative  of  this  body, 
its  committee,  we  find  that  there  has  been  no  addition  whatever,  dur- 
ing his  administration,  but  that  an  addition  was  made  back  in  1868, 
under  the  incumbency  of  Mr.  Schuyler,  another  Bank  Superintendent 
which  was  permitted  to  remain  during  the  remainder  of  his  term,  and 
also,  down  through  the  administration  of  his  successor,  Mr.  Howell ; 
no  addition  was  made  whatever  during  the  time  of  Mr.  Ellis'  adminis- 
tration.    This  charge  has  therefore  fallen  to  the  ground. 

The  charge  has  also  been  made  and  circulated  broadcast  through 
the  land,  that  this  superintendent,  from  the  time  he  went  into  office, 
closed  up  but  one  bank  by  his  own  action.  On  investigation,  it  turns 
out  and  appears  in  the  testimony  not  simply  of  the  respondent  but  of 
the  Attorney-General  of  the  State  —  that  every  single  savings  bank 
which  has  been  closed,  with  perhaps  one  or  two  exceptions,  has  been 
closed  on  the  application  of  this  superintendent  to  the  Attorney-Gen- 
eral. 
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It  has  been  hinted  at  by  the  line  of  evidence — and  one  would  believe 
that  Senators  had  the  idea  from  expressions  made  around  this  circle  at 
the  commencement  of  this  investigation  —  that  a  mere  deficiency  of 
assets,  no  matter  how  small,  found  on  the  examination  of  a  bank,  was 
sufficient  to  have  set  the  superintendent  in  motion  and  caused  him  to 
close  it  up.  I  think  it  will  be  conceded  now,  by  nearly,  if  not  quite 
every  Senator,  around  this  circle,  that  that  is  not  a  case  which  will  in 
every  instance  compel  him  to  move  the  Attorney- General  to  close  it.  I 
will  allude  to  this  again  further  on. 

It  has  been  claimed,  too,  that  "  trustees' bonds"  were  taken  by  the 
superintendent,  and  that  he  ought  not  to  have  passed  them.  On  in- 
vestigation, it  has  been  found  that  those  bonds  were  taken  by  his  pre- 
decessors, have  been  recognized  by  his  predecessors,  have  been  reported 
to  the  legislature,  and  the  legislature  has  not  rebuked  the  right  to  hold 
them. 

There  have  also  been  advanced  during  the  investigation  certam 
propositions  of  law  under  the  statutes  of  1871  and  1875  in  regard  to 
the  duty  of  the  superintendent  to  issue  certain  "orders."  Eight  here 
let  me  say,  I  think  it  will  be  conceded  on  reflection  that,  when  the  su- 
perintendent actually  proceeds  under  another  provision  of  that  act,. a 
provision  which  gives  him  power  to  close  up  the  bank,  he  need  not 
proceed  under  the  first  one,  and  "order"  them  to  stop  certain  prac- 
tices. But  it  turned  out  upon  investigation  here  that  in  not  one  single 
case,  so  far  as  ascertained  at  least,  except  perhaps,  the  case  of  the 
Thii'd  Avenue  Savings  Bank,  to  which  I  ,will  come  shortly,  has  there 
been  any  violation  of  the  provision  of  law  which  would  require  the 
superintendent  to  issue  the  order  that  is  therein  alluded  to. 

Thus  we  find,  Senators,  that  during  this  investigation,  one  thing 
after  another  has  been  abandoned  by  the  prosecution  ;  one  ground  after 
another  has  been  given  up  by  it;  and  that,  from  the  time  of  the  com- 
mencement of  this  case  to  the  present  time,  it  has  been  making  one 
steady  series  of  retreats.  There  has  been  a  constant  running  fire  from 
retreating  cruisers  only. 

And  now,  what  is  the  charge  under  which  this  investigation  has 
been  proceeding.  It  is  a  charge  simply  of  neglect  of  duty,  culpable 
neglect  of  duty,  if  you  please  ;  and  here  I  may  say  that  the  Super- 
intendent, of  the  Banking  Department  is  entitled  to  our  congratu- 
lations ;  he  is  entitled  to  yonr  congratulations,  Senators,  he  is  en- 
titled to  the  congratulations  —  whether  he  gets  them  or  not— of  the 
attorneys  on  behalf  of  the  State ;  that  during  these  fonr  years  of  his 
administration  which  have  been  raked  over  for  nearly  six  months  with 
the  utmost  particularity,  there  has  been  no  particle  of  evidence  brought 
against  him,  except  as  to  the  charge  of  neglect  of  duty.  There  is  not 
a  smell  of  corruption  found  upon  his  garments  ;  there  is  not  a  charge 


1744 

of  favoritism  against  him  towards  any  of  the  officials  of  any  of 
these,  banks,  not  one  single  suspicion  to  impeach  his  integrity;  and 
we  comedown  to  this  trial  and  the  conclusion  of  it,  under  a  charge 
simply  and  solely  of  neglect  of  duty.  And  what.  Senators,  is 
that  ?  Neglect  of  duty  !  Who  of  us  is  free  from  it  ?  Who,  in 
all  tliis  wild  wprld  for  one  single  twenty-four  hours  is  free  from  the 
charge  for  .which  this  respondent  is  placed  upon  trial?  When  you 
find  that  man  who  is  free  from  that  charge  for  a  single  day,  you  will 
find  the  "  Perfect  Man,"  and  the  history  of  the  world  has  given  us 
but  just  one  such.  Neglect  of  duty!  Let  me  bring  that  charge  home 
to  you,  Senators— not  offensively,  but  for  the  purpose  of  illustration, 
What  single  one  of  these  thirty-two  Senators  sitting  around  this  circle 
can  rise  from  his  seat,  place  his  hand  upon  his  breast,  and  say  "  I  am 
free  from  the  charge  of  neglect  of  duty." 

But  some  Senator  may  say  "  culpable  neglect  of  duty,  I  am  not 
guilty  of."  What  is  neglect  of  duty,  if  it  is  not  culpable  ?  If  there  be 
a  sufficient  excuse  for  the  uon-performance  of  the  duty,  then  perform- 
ance is  not  a  duty.  Any  neglect  of  duty  is  culpable  under  one  signi- 
fication'of  the  word  "culpable."  But  does  the  Governor  of  the 
State  mean  that,  when  he  injects  that  word  "  culpable  "  into  his  mes- 
sage ?  No,  Senators,  he  must  meau  by  its  use  .a  neglect  of  duty  so 
gross  as  to  rise  to  the  dignity  of  a  crime. 

And,  I  submit  that  it  is  not  sufficient  to  find  that  the  Superinten- 
dent of  the  Banking  Department  has  violated  a  law  unknowingly. 
It  is  not -sufficient  even  to  find  that  he  has  violated  a  law  knowingly. 
The  prosecution  must  go  beyond  that  ;  and  I, wish  to  call  attention  of 
the  Senators,  for  a  moment  or  two,  to  the  case  of  Judge  Prindle, 
which  was  tried  before  a  Senate,  some  members  of  which,  are  now 
here.  There  was  a  charge  of  neglect  of  duty  on  the  part  of  Judge 
Prindle.  Every  Senator,  upon  that  charge — mindful  of  the  difficulty 
of  proving  it,  mindful  of  the  fact  that  everybody  is  chargeable  with  it 
— voted  "  not  guilty."' 

Now,  let  me  say  right  here,  that  I  do  not  think  for  one  moment,  nor 
do  I  advance  the  idea,  that  an  official  may  not  be  guilty  of  such  neg- 
lect of  duty  as  would  authorize  his  removal.  Suppose  you  had  such 
official  on  trial  for  constantly  and  habitually  absenting  himself  from 
his  department.  There  would  be  a  clear  case  of  neglect  of  duty, 
which  would  authorize  removal,  just  as  in  a  case  of  mental  imbecility 
occuring  after  appointment.  Such  are  cases  which  would  authorize 
removal.  So,  too,  an  official  may  be  guilty  of  neglect  of  the  duties  of 
his  office  to  such  a  degree,  aside  from  the  points  I  have  mentioned,  as 
would  authorize  his  removal.  But,  in  this  case,  we  find  the  superin- 
tendent always  at  the  post,  with  the  exception  of  two  or  three,  or  four 
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weeks  each  year,  in  which  he  takes  his  summer  vacation  ;  and  no 
Senator  around  this  circle  will  convict  him  of  any  neglect  of  duty  for 
that. 

But,  to  the  case  of  Judge  Prindle,  and  on  the  point  of  its  not 
being  sufficient  cause  for  removal,  that  there  has  been  a  violation  of 
law,  or  even  a  known  violation  of  law,  I  wish  to  call  your  attention 
to  remarks  made  by  certain  Senators  at  the  conclhsion  of  that  trial. 
When  Senator  Lewis'  name  was  called,  he  arose  and  said  :  "  Mr. 
President,  I  ask  to  be  excused  from  voting,  I  do  not  wish  it  to  be 
understood  by  the  vote  that  I  am  to  cast  in  this  case,  that  I  think 
Judge  Prindle  is  entirely  free  from  guilt,  for  the  reasons  that  have  been 
given  by  myself  upon  the  various  votes,  which  I  do  not  propose  now 
to  repeat;  I  think  Judge  Prindle  has  fallen  into  some  errors,  but, 
'  they  fall  far  short  of  being  of  a  sufficiently  grave  character  to  induce 
me  to  vote  for  his  removal ;  hence,  I  vote  no." 

When  Senator  Palmei''s  name  Was  called,  he  rose  and  said :  "  Mr. 
President,  I  asked  to  be  excused  from  voting  and  will  state  that  substan- 
tially I  agree  w^ith  the  views  expressed  by  the  Senator  from  che  Thir- 
ty-first, and  I  shall  be  prepared  to  vote  for  motion  of  censure  ;  while  I 
cannot  see  there  is  enough  in  these  charges  proved  to  remove  Judge 
Prindle,  still,  I  shall  be  prepared  to  vote  for  a  resolution  of  censure, 
or  something  of  that  sort  which  we  may  pass  after  this  vote  is 
taken." 

Senator  Woodin  said :  "  Mr.  President,  I  ask  to  be  excused  from 
voting;  I  have  voted  upon  three  of  the  charges,  I  think,  that  were 
preferred  against  Judge  Prindle,  sustaining  the  charge  ;  I  have  to  say 
now  what  I  said  in  executive  session,  publicly,'that  I  do  not  approve 
of  several  of  the  acts  which  were  charged  and  proved  against  Judge 
-Prindle;  they  were  violations  of  the  statute,  and  in  one  particular 
instance  known  violations  of  the  statute ;  and  in  one  particular 
instance  known  violation  of  the  statute;  although,  I  think,  not 
coupled  with  any  intent  on  his  part  to  do  a  wrong  to  any  interest  of 
any  individual  or  to  the  public.  I  refer  particularly  to  the  charge 
against  him  for  neglecting  knowingly  fco  make  a  return  to  the  board 
of  supervisors  of  an  itemized  account  of  'the  fees  received  by  him 
during  certain  years,  while  ho  held  the  office  of  surrogate  and  county 
judge." 

If  Senators,  a  surrogate  and  judge  can  be  permitted  to  violate  a 
statute  knowingly,  and  still  not  be  subject  to  removal,  should  we  not 
be  cautious  as  we  approach  the  question  of  the  removal  of  any  other 
public  officer  ?  Should  we  not  be  especially  careful  to  see  whether  the 
violation  of  the  statute  or  the  neglect  of  duty  has  been  so  gross,  so 
grave,  so  nearly  criminal,  as,  in  that  respect  rather  than  in  any  other, 
to  authorize  his  removal  ?  The  Senator  proceeds  to  say  :  "  For  a  mere 
219 
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failure  on  his  part  to  render  an  itemized  account  to  the  -board  of 
supervisors,  I  might  not  have  been  vpilling  to  have  voted  to  sustain 
the  chai'ge,  but  his  failure  to  do  it  knowingly  and  in  violation  of  the 
statute  compelled  me  to  vote  "proven"  on  that  charge  against  him; 
therefore  I  thus  voted." 

Now,  it  is  proper  J  go  on  and  read  the  next  sentence  or  two.  I 
have  no  desire  to  misrepresent  or  mistake  the  position  of  the  dis- 
tinguished Senator  in  the  slightest  degree. 

"But  the  manner  in  which  that  subject  of  his  account  was  treated 
between  him  and  the  board  ot  supervisors,  seems  to  me  to  take  from 
it  that  intent  which  would  characterize  it  as  a  corrupt  act  in  a  moral 
sense  —  in  a  strictly  moral  sense  ;  I  say  it  takes  from  it  that  character- 
I  do  not  believe  that  he  was  guilty  of  a  corrupt  act,  nor  that  he  did  it 
with  the  design  of  defrauding  his  county,  or  of  defrauding  any  indi- 
vidual;  nevertheless  it  is  a  violation  of  the  statute,  and  one  that  can- 
not be  winked  at  by  those  whose  duty  it  is  to  examine  into  and  decide 
questions  of  that  character ;  therefore  I  make  this  public  expression 
of  my  disapproval  of  his  conduct  in  that  case.  I  don't  think  it  justi- 
fies the  extreme  penalty  which  this  Senate  is  empowered  to  inflict 
upon  him  —  to  remove  him  from  his  office  —  together  with  the  addi- 
tional consequences  to  himself  personally.  I  could  not  vote  for  his 
removal  for  the  teclinical  violation  of  that  law." 

The  object  I  have  in  quoting  these  opinions  of  distinguished 
Senators  is  this,  not  for  the  purpose  of,  in  any  way,  limiting  or  bind- 
ing, or  wishing  to  limit  or  bind  the  action  of  any  Senator  around  this 
circle.  I  simply  bring  up  these  opinions  in  ftorroboration  of  what  I 
claim,  that  it  is  not  for  every  indiscretion,  it  is  not  for  every  mere  vio- 
lation of  law,  it  is  not  even  for  every  known  violation  of  law  that  the 
Senate  should  exercise  this  highest  power  given  to  the  highest  depart- 
ment of  the  State  government  to  remove  a  co-ordinate  oflBcer. 

Now,  this  charge  "  culpable  neglect  of  duty,"  I  wish  to  call  Senators 
attention  to  it  once  more.  Every  one  of  us  here  is  constantly,  daily, 
hourly,  guiltyof  it.  There  is  no  trustee  in  any  savings  bank,  whether 
he  be  inside  of  this  circle  or  outside  of  it,  who  by  absenting  himself  from 
the  meetings  of  its  board  of  trustees,  is  not  guilty  of  it.  I  have  no 
person  in  mind  ;  1  speak  of  it  in  a  general  way,  and  as  a  general  prop- 
osition. There  is  no  single  trustee  or  manager  of  any  savings  bank 
who  has  not  during  a  year  of  official  action  been  guilty  of  culpable 
neglect  of  duty  in  a  thousand  ways.  There  is  no  Senator  who  has 
occupied  a  seat  in  this  circle  (prior  to  the  time  occupied  by  each  of 
these  Senators,  at  least),  who,  if  his  official  action  has  been  looked 
over  for  four  years  of  his  term,  would  not  find  that  he  himself  could 
be  charged,  and  convicted  too,  under  the  rules  which  have  obtained 
in  this  case,  of  culpable  neglect  of  duty.     Why,  how  often  during  the 
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three  months  of  a  session  have  you  voted  for  bills  for  which  vote 
afterwards  you  could  be  called  to  account  ?  If  you  were-  put  upon 
trial  for  neglect  of  duty,  and  you  were  asked  whether  you  read  the 
report  of  the  Bank  Department,  which  was  placed  upon  your  files, 
would  you  be  able  to  say  that  you  had  ?  How  often  would  you  be 
able  to  say  that  you  had  read  the  messages  of  either  of  the  other  State 
departments  ? 

But  you  will  say  to  me  "  why,  it  is  impossible  for  us  to  read  all 
these."  Impossible!  Is  it  impossible  for  the  members  of  the  Legisla- 
ture to  read  the  reports  of  four  or  five  different  departments,  the  lead- 
ing departments  of  the  State  government,  which  are  printed  and  placed 
upon  their  files  for  the  very  purpose  of  being  read  ?  Suppose  you  had 
been  brought  up  on  the  charge  of  neglect,  and  asked  if  you  had  read 
all  these  reports  that  were  made  by  the  Bank  Superintendent  prior  to 
the  present  incumbent's  time,  how  many  of  you  would  be  able  to  say 
you  had  ?  In  these  reports  the  superintendent  had  said  to  you,  as 
members  of  the  Legislature,  or  to  those  that  preceded  you.  "  Gentle- 
men, I  ask  of  you,  in  the  interest  of  these  poor  "  widows  and  orphans," 
(about  whom  so  much  has  been  said  here),  that  you  will  reduce  the 
interest  which  is  permitted  by  law  to  be  paid  to  depositors  one 
per  cent.  Instead  of  paying  six  per  cent  interest,  which  will  lead  to 
bankruptcy,  I  ask  that  you  amend  the  law  so  as  to  reduce  this  inter- 
est to  five.  How  many  members  of  this  Senate  have  paid  attention 
to  that  request  from  the  Bank  Department,  aud  initiated  some  pro- 
ceeding for  the  reduction  of  that  interest,  and  that,  too,  although 
the  Governors  of  your  State  have,  in  their  messages,  asked  at  your 
hands  that  you  do  that  again  and  again?  Not  until  1875 — not 
until  the  amended  Constitution  of  your  State  compelled  the  Legisla- 
ture to  pass  this  savings  bank  act  did  you  take  up  and  follow  out  the 
recommendations  of  the  department.  If,  Senators,  years  ago,  the 
members  of  the  Legislature  who  had  preceded  you,  had  adopted  this 
provision,  there  would  not  have  been  these  disastrous  bank  failures. 
One  per  cent  saved  to  'depositors  and  not  paid  out  over  the  counter  in 
dividends,  would  have  been  sufficient  to  have  carried  nearly,  if  not 
quite  every  one  of  these  savings  banks  out  from  the  shoals  into  the 
broad  sea  of  prosperity.  And  still,  Senators,  you  were  asked  by  the 
Bank  Superintendent,  or  your  predecessors  were  asked,  to  do  this,  but 
the  "  duty  "  was  "  neglected."  Was  it  "  culpable  ?"  This  is  not  all. 
Your  attention  was  called  to  some  of  the  very  charges  that  you  are 
tryiug  here.  You  say  that  the  superintendent  ought  not  to  have  taken 
these  trustees'  bonds,  and  yet  in  the  very  documents  which  were  sub- 
mitted to  the  Legislature  in  1872  aad  187-3,  these  very  trustees'  bonds, 
I  believe  every  single  one  of  them  that  you  have  found  upon  this 
investigation,  were  reported  to  the  Legislature  as  having  been  taken 
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by  the  Banking  Department,  and  nat  one  word  came  from  the  Legis- 
lature of  ths  State  disapproving  of  that  action.  This  is  not  all.  It 
has  been  claimed  around  this  circle  that  wherever  there  is  a  deficiency 
of  assets  in  a  bank,  thereupon  forthwith  that  bank  should  be  closed 
up.  Senators,  in  1872  and  1873,  Mr.  Howell  called  the  attention  of 
the  Legislature  to  the  fact  that,  in  the  case  of  the  very  Third  Avenue 
Savings  Bank,  there  was  a  deficiency  of  some  $115,000  ;  but  he  told 
you  he  did  not  see  fit  to  close  it  up.  On  the  other  hand,  he  took  the 
position  that  it  was  in  the  interest  of  the  depositors  to  help  the  bank 
along,  to  keep  it  out  of  the  clutches  of  these  devil-flshes  of  the  law  — 
receivers  —  and  to  carry  the  dep'ositors  on  into  safety,  if  it  was  by  any 
means  possible.  Members  of  the  Legislature  of  both  branches  were 
told  that  he  and  the  department  were  acting  thus  in  regard  to  defi- 
ciencies, and  still  no  remonstrance  came  from  the  Legislature  to  the 
Banking  Department  that  it  should  do  nothing  of  this  kind  there- 
after. 

Thus  it  is,  Senators,  that,  while  the  Superintendent  of  the  Banking 
Department  has  been  year  after  year  calling  the  attention  of  legisla- 
tors to  these  very  things  that  are  now  complained  of  against  Mr.  Ellis, 
the  Legislature  has  remained  silent  and  inactive,  and  here  the  Senate 
is  trying  him  for  being  inactive. 

And  now  we  are  told  that  the  superintendent  was  guilty  of  delay  in 
the  case  of  the  Third  Avenue  Savings  Bank,  delay  in  not  sooner  pass- 
ing it  over  to  the  Attorney-General.  No  matter  what  his  excuse  for 
the  moment  may  have  been,  we  are  told  that  he  was  guilty  of  culpable 
negligence  because  he  did  not  take  the  necessary  steps  to  snuflf  out 
this  one  bank  at  once. 

And  here  we  find  in  the  testimony  before  us  a  case  of  similar  delay, 
an  instance  of  similar  neglect  of  duty,  on  the  part  of  the  chief  execu- 
tive of  the  State.  It  ajjpears  that  he  held  this  charge  of  culpable 
neglect  of  duty  by  the  superintendent  for  six  long,  months  before  he 
asked  for  afSrmative  action.  Is  the  superintendent  guilty  of  neglect 
of  duty,  because  he  does  not  snuflf  out  one  bank  ?  How  much  more, 
then,  is  the  executive  of  the  State  guilty  of  neglect  of  duty,  when, 
after  he  knows  all  these  facts  he  remains  quiet  for  six  months  before 
snuffing  out  the  superintendent  of  all  the  banks.  If  these  charges 
wei-e  true,  Senators,  if,  indeed,  the  charges  contained  in  the  letter  to 
Governor  Tilden  by  this  man  Best  were  true,  as  stated  in  the  Gov- 
ei-nor's  message,  I  submit  whether  Governor  Tilden,  in  the  interest  of 
all  these  depositors,  in  the  interest  of  all  these  widows  and  orphans, 
ought  not  to  have  immediately  called  the  Senate  together  to  consider 
sucli  charges.  If  they  were  true,  and  they  remained  in  the  executive 
department  until  the  first  of  January  last,  when  the  present  executive 
came  in,  then  I  submit,  whether  it  was  not  the  duty  of  his  Excellency, 
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at  that  time,  not  to  have  waited  until  an  appointee  had  been  rejected 
by  this  body,  but  to  have  presented  his  chai'ges  the  very  first  week  of 
the  session  to  this  body  for  its  summary  action. 

I  do  not  charge.  Senators,  understand  me  ;  I  do  not  "charge  on 
either  of  the  Governors  any  neglect  of  duty.  There  were  doubtless 
circumstances  surrounding  them,  which  excused  their  delay  in  action. 
I  insist,  on  this,  in  charity  to  them,  but  I  likewise  insist  that  you, 
Senators,  should  extend  the  same  charity  to  this  man  who  is  here 
on  trial,  and  who  was  surrounded  by,  at  least  equally,  excusing  cir- 
cumstances. 

But,  to  come  to  the  charge  which  we  have  under  investigation.  It 
is  charged  that  the  Superintendent  of  the  Banking  Department  has 
been  guilty  of  culpable  neglect  of  duty  ?  In  what  ?  Simply  in  delay 
—  simply  and  solely  in  delay. 

Mr.  Lamb,  the  deputy  in  the  department,  has  testified  before  you, 
in  response  to  a  question  put  by  the  Senator  from  the  Twenty-second 
(Mr.  McCarthy),  that,  in  every  single  instance,  without  exception,  a 
bank,  when  found  to  be  deficient,  was  either  compelled  to  make  up 
that  deficiency,  or  it  was  reported  to  the  Attorney-General. 

Take  the  case  of  the  Third  Avenue  Savings*  Bank,  the  only  case 
where  there  was  any  extended  delay.  When  the  deficiency  was  founds 
it  was  reported  to  the  Attorney-General.  There  was  delay,  but  the 
superintendent  acted  on  the  March  examination,  and  so  in  every  single 
instance,  Mr.  Ellis  required,  either  that  the  deficiency  when  discovered, 
should  be  made  good,  or  he  would  report  the  bank  to  the  Attorney- 
General. 

The  charge,  therefore,  of  culpable  neglect  of  duty,  if  sustainable  at 
all,  under  the  evidence  here,  is  sustainable  solely  and  simply  upon  the 
ground  of  delay. 

And  now,  what  is  the  answer  of  the.  superintendent  to  that  charge  ?' 
His  answer  is  this :  "  I  then  ^thought,  and  I  still  think,  that  delay 
was  in  the  interest  of  depositors,  was  the  dictate  of  prudence  ;  I  exer- 
cised the  best  judgment  which  God  gave  to  me,  in  the  interest,  not  of 
250  depositors  or  of  1,000  depositors,  but  in  the  interest  of  the  800,000 
depositors  who  were  under  my  supervision  and  in  my  care."  Was  it 
wise  for  him  to  lose  sight  of  the  many  in  order  to  do  what  is  claimed 
here  —  but  which  I  deny  —  a  kindness  to  a  few  ?  He  was  superin- 
tendent of  the  whole  savings  bank  system  of  the  State  of  New  York, 
embracing  800,000  depositors  —  in  round  numbers  —  and  covering  a 
pecuniary  interest  of  $300,000,000.  ^And  is  it  claimed,  that  he  had  no 
right  to  exercise  any  judgment,  any  discretion  ?  If  not,  then  I  sub- 
mit, Senators,  whether  he  is  not  entitled  to  your  kindest  consideration. 
Is  it  claimed,  that  he  must  move,  whenever  he  finds  a  deficiency  of  a 
dollar,  to  throw  a  bank  into  the  hands  of  a  receiver,  although  that 
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deficiency  may  be  not  actual  but  constructive  only  ?  If  so,  you  should 
at  once  take  from  him  these  mere  puppet  powers,  and  give  to  him  the 
right  to  exercise  that  judgment  which  his  Maker  gave  to  him,  which 
I  submit,  under  this  law,  he  not  only  had  the  right  to,  but  was  com- 
pelled to  exercise. 

Is  it  true  that  a  man  can  be  removed  from  office  because  of  a  mis- 
take in  judgment  ?  Is  it  true  that  you  can  remove  a  Supreme  Court 
judge  who  has  discretionary  powers  in  regard  to  two-thirds  of  the 
orders  which  he  grants,  and  in  a  variety  of  other  cases  that  will  occur 
to  any  lawyer.  Is  it  true  that  you  have  the  right  to  remove  him, 
because  three  or  four  or  five  years  after,  you  find  there  has  been  a 
mistake  of  judgment  on  his  part?  Senators,  I  submit  that  that  prop- 
osition will  not  be  accepted  by  you. 

But,  it  is  claimed  that  he  had  no  judgment  to  exercise ;  that  the  act 
under  which  he  fills  the  chair  of  Superintendent  of  the  Banking 
Department,  did  not  give  him  any  discretion.  Let  us,  for  one 
moment,  turn  to  that  portion  of  the  act,  leaving  for  the  present  the 
first  part  of  the  section  in  regard  to  "  orders '' :  "  Whenever  it  shall 
aTp]iear  to  the  Superintendent "  not  to  the  Senate  sitting  around  to 
investigate  his  acts  four  years  after,  but,  "  whenever  it  shall  appear  to 
the  Superintendent"  situated  as  he  may  be  at  the  time,  surrounded 
by  myriads  of  circumstances  of  which  he  can  give  us  evidence  to 
justify  his  action,  but  which  in  fact,  are  perfect  justification,  situated 
as  he  is.  "  Whenever  it  shall  appear  to  the  Superintendent  that  it  is 
unsafe  or  expedient  for  any  such  corporation."  Now,  let  us  stop 
there.  I  notice  the  line  of  reasoning  foreshadowed  by  the  distinguished 
Senator  from  the  Twenty-fifth  (Mr.  Woodin),  in  his  questions  regard- 
ing the  act  of  1871  and  the  act  of  1875.  I  noticed  he  seemed  to  stop 
after  the  word  "corporation."  If  there  was  legitimately  a  comma 
after  the  word  "  corporation,''  then  there  might  be  some  force  in  the 
line  of  thought  indicated,  but  there  is  no  comma  there,  and  you  can- 
not put  one  there. 

Let  me  read:  "Whenever  it  shall  appear  to  the  Superintendent, 
that  it  is  unsafe  or  inexpedient  for  any  such  corporation  to  continue 
to  transact  business,"  not  inexpedient  or  unsafe  for  the  "corporation," 
but  when  it  shall  appear  to  him  that  it  is  unsafe  or  inexpedient  for 
the  "  corporation  to  continue  "  business  he  shall  report  to  the  Attor- 
ney-fGeneral.  So  that  the  phrase  will  not  bear  the  construction  indica- 
ted. The  superintendent  construed  this  act,  as  appears  from  his  testi- 
mony, as  giving  to  him  discretionary  power.  He  says  that  if  it  had 
been  the  intention  of  the  Legislature  not  to  give  him  discretionary 
power,  not  to  give  him  the  right  of  an  exercise  of  judgment,  it  would 
have  put  in  some  words  of  limitation  ;  the  word  "'  then  "  or  the  "woi'd 
''forthwith"  or  the  word  "immediately,"  then  there  would  have  been 
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no  difficulty  in  construing  the  section.  If  this  section  had  read 
"Whenever  it  shall  appear  to  the  superintendent  that  it  is  unsafe  or 
inexpedient  for  any  such  corporation  to  continue  to  transact  business, 
he  sh'Al,  forthwith,  communicate  the  fact  to  the  Attorney-General," 
there  would  have  been  no  difficulty.  But  the  Legislature  left  the 
word  "  forthwith  "  out  of  this  section  —  left  it  out,  I  submit,  inten- 
tionally. Indeed  any  person  in  the  Legislature  who  had  voted  to  put 
it  in  would  have  done  the  greatest  injury  to  depositors,  and  would 
himself  have  been  guilty  of  a  culpable  neglect  of  duty. 

Senator  Woodin  — What  is  the  force  of  the  word  "  whenever  f" 

Mr.  Chapman  —  I  had  not  lost  sight  of  that  word  at  all ;  "  When- 
ever it  shall  appear  that  it  is  unsafe,  etc.,  he  shall  report  to  the  Attor- 
neyTG-eneral ;  but  when  ?"  If  the  word  "  then  "  had  been  put  in,  or 
if  the  word  "  forthwith  "  had  been  put  in,  it  would  have  limited  the 
time  of  reporting  to  the  instant  of  his  discovering  that  it  was  unsafe 
Whenever  he  shall  discover  it,  he  must  report,  but  not  necessarily  the 
moment  of  discovery. 

But  it  is  not  very  material  whether  that  construction  of  the  statute 
be  correct  or  not.  I  wish  to  call  the  attention  of  Senators  to  this,  be- 
cause it  seems  to  me  that  it  is  a  distinction  that  we  are  entitled  to 
here.  It  is  not,  so  far  as  this  respondent  is  concerned,  a  vital  question 
as  to  whether  that  is  the  true  construction  of  this  clause  or  not.  If 
the  Superintendent  of  the  Banking  Department  acting  in  full  good 
faith  and  purity  of  motive  in  his  construction  of  the  intent  and  mean- 
ing of  that  clause  believed  he  had  the  right  to  do  as  he  did  under  it,  if 
he  honestly  exercised  the  best  judgment  his  Maker  had  given  him 
then  he  is  entitled  to  the  exercise  of  your  most  charitable  judgment 
here. 

Now,  Senators,  let  me  call  your  attention  to  what  he  had  to  lead 
him  in  the  exercise  of  that  judgment.  He  found,  in  the  first  place,  that 
the  former  superintendent  in  construing  the  act  of  1871,  had  exercised 
that  discretionary  power.  It  may  not  be  an  absolute  excuse  for  him, 
but  it  is  not  very  much  in  the  nature  of  an  excuse  ?  The  former  super- 
intendent had  exercised  that  power.  Not  only  that,  he  had,  in  his 
message  to  the  Legislature  of  the  State,  he  had  to  the  Senate  which 
had  helped  to  make  him,  told  them  that  he  had  exercised  that  power, 
and  that,  too,  in  regard  to  the  principal  one  of  these  very  banks  ;  and 
no  words  of  reproval  came  up  from  the  Legislature  to  him,  or  from  the 
executive,  or  from  any  branch 'of  the  government.  He  says,  and  I  read 
from  a  portion  of  his  report  where  he  is  speaking  of  the  Third  Avenue 
Savings  Bank,  which  will  be  found  at  page  409  of  committee  testi- 
mony, in  the  fifth  subdivision  : 

"5th.  Both  of  the  examiners,  in  striking  a  balance,  found  the  lia- 
bilities'in  excess  of  the  assets,  but  notjto  an  amount,  however,   which 


would  justify  me  in  placing  the  institution  iu  the  hands  of  a  receiver. 
On  the  contrary,  I  was  clearly  of  the  opinion  that  with  the  change  of 
policy  in  the  management  of  the  bank,  which  had  then  been  inaugu- 
rated, and  with  a  reduction  of  salaries  and  other  expenses,  which,  I 
was  assured  by  the  managers  would  be  effected,  the  deficiency  in  the 
assets  would  soon  be  made  good." 

The  superintendent  not  only  read  that  law,  and,  as  he  swears  to  you, 
honestly  gave  the  construction,  which  I  submit  ought  to  be  given  to 
it,  but  he  found  that  the  Banking  Department  prior  to  his  term,  had 
given  the  same  construction, to  it.  Not  only  that;  he  found  that  the 
Superintendent  of  the  Banking  Department  had  told  the  Senators, 
some  of  whom  are  now  sitting  here,  that  he  had  assumed  to  exercise 
that  power.  He  also  found  that  his  pi'edeuessor  after  an  examination 
of  this  very  Third  Avenue  Savings  Bank,  had  discovered  a  deficiency 
of  at  least  $115,000,  and  that  he  had  taken  trustees'  bonds  for  the  de- 
ficiency, and  bridged  them  along  and  thus  exercised  the  right  of  dis- 
cretion. He  not  only  exercised  it  but  he  told  the  Legislature  that  he 
had  exercised  it.  Mr.  Ellis  knew  that  he  had  done  this,  and  that  the 
Legislature  had  given  no  word  of  disapproval. 

Not  only  would  all  this  seem  to  justify  him,  in  believing  that  the 
law  gave  him  some  discretion,  in  judging  as  to  the  proper  time  for 
action,  but  we  find  that  the  Attorney-General  of  your  State,  having 
these  very  cases  in  charge  again  and  again,  has  exercised  that  same 
power  of  discretion. 

Again  and  again,  as  appears  from  the  testimony  after  the  Superin- 
tendent of  the  Banking  Department  had  reported  a  bank  to  the  At- 
torney-General for  deficiency  of  assets,  has  he  granted  extensions  of 
time,  to  give  these  banks  an  opportunity  to  make  up  these  deficien- 
cies. We  find  thus  another  branch,  and  that  the  law  branch  of  our 
State  government,  exercising  the  same  rights  of  discretion  as  Mr.  Ellis 
claimed  the  law  gave. 

It  has  been  hinted  around  this  circle,  and  it  may  be  claimed  finally 
that  the  Attorney-General  did  this  on  the  suggestion  of  the  Superin- 
tendent of  the  Banking  Department.  Is  the  Attorney-General's  office 
run  by  the  Superintendent  of  the  Banking  Department?  After  the 
superintendent  has  passed  over  a  bank  into  the  hands  of  the  Attorney- 
General,  it  is  then  the  Attorney-General's  business  to  do  what  will  be 
best  for  the  interest  of  the  depositors.  He  then  has  the  discretion,  he 
then  has  the  judgment,  and  it  seems  that  he  has  repeatedly  exercised 
the  right  to  grant  these  delays. 

Hence  I  contend  that  not  only  was  Superintendent  Ellis  entitled  in 
view  of  all  these  circumstances  to  put  his  construction  on  the  act  but 
it  would  have  been  unwise  not  to  have  given  it  that  meaning. 

And  now  I  submit  to  Senators  that,  if  they  had  put  in   this  clause 
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of  the  law  the  word  "  forthwith,"  "then"  "at  once"  or  any  equivalent 
word,  they  would  have  been  guilty  of  culpable  negligence,  and  that 
of  the  grossest  kind  ;  and  I  will  give  you  an  illustration  or  two,  which 
will  prove  it  so.  Suppose  the  word  "  forthwith "  had  been  put  in 
there,  and  the  superintendent,  in  the  examination  of  a  bank,  should 
find  a  deficiency,  if  you  please,  of  assets  of  $100,000,  in  the  midst  of 
such  a  panic  as  occured  in  1873,  what  could  the  superintendent  do 
under  the  act,  assuming  it  corrected  as  suggested  ?  He  would  find 
this  law  staring  him  in  the  face,  providing  that  he  should  ''forthwith  " 
report  that  bank  to  the  Attorney-General,  unless  the  deficiency  shall 
at  once  be  made  good.  It  would  be  impossible  to  raise  any  large 
amount  of  money  in  times  of  panic  in  Wall  street,  and  he  would  be 
required  by  the  law  to  forthwith  put  that  bank  into  the  hands  of  a 
receiver.  Should  he  do  it  ?  Ought,  he  to  do  it  ?  Take  the  case  of  a 
young,  savings  bank,  the  first  year  6f  its  organization.  There  is  not 
a  single  savings  bank  in  the  first  year  or  few  months  of  its  organiza- 
tion, which,  if  thrown  into  the  hands  of  a  receiver,  would  be  able  to 
meet  the  calls  of  its  depositors.  It  is  a  necessity  that  the  trustees,  or 
some  one  connected  with  the  bank,  should  have  the  right  and  the 
power  to,  in  some  way,  carry  that  bank  along  into  safety.  The  first 
year  or  two  depending  upon  the  location  of  the  bank,  and  the  amount 
of  confidence  it  inspired,  and  the  number  of  its  depositors,  the  first 
year  or  two  the  bank  has  to  be  assisted  again  and  again.  But  the 
superintendent,  finding  this  law  staring  him  in  the  face,  with  the  con- 
struction that  he  must  "forthwith"  report  to  the  Attorney-General, 
would  be  compelled  to  hand  over  every  one  of  these  young  savings 
banks,  thus  situated,  to  the  tender  mercies  of  a  receiver. 

Again,  in  the  examination  of  a  bank,  suppose  he  finds  a  $100  defi- 
ciency of  assets.  It  is  claimed  here  that  nobody  connected  with  that 
bank  should  be  permitted  to  put  in  trustee  notes  or  trustee  bonds. 
If  a  mortgage  should  be  put  in,  it  is  claimed  to  be  without  consider- 
ation, and  may  be  defeated  upon  that  ground.  "What  is  a  superinten- 
dent to  do  ?  Why,  in  times  of  depression  his  examiner  running 
down  through  the  stocks  and  the  real  estate  of  a  bank,  finds  and  re- 
ports this  deficiency ;  he  starts  "at  once"  to  the  Attorney-General 
with  his  report,  requiring  this  bank  to  be  wound  up,  and  the  Attor- 
ney-General must  take  his  papers  to-day,  and  to-morrow  applies  to 
the  court.  In  the  interim  stocks  have  appreciated,  and  by  the  time 
he  has  got  to  a  trial  in  the  court,  the  bank  proves  that  its  stocks  have 
gone  up  in  value  —  shows  itself  not  to  be  insolvent,  but  solvent,  and 
sound  and  safe ;  and  the  court  cannot  then  put  the  bank  into  the 
hands  of  a  receiver,  and  the  superintendent  is  beaten. 

But  what  is  the  'result  ?     The  bank  is  just  as  effectually  ruined,  its 
depositors  are  just  as  effectually  injured.    The  confidence  of  the  pub- 
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lie  is  just  as  certainly  gone,  as  though  it  had  gone  into  the  hands  of 
a  receiver  at  once.  Once  let  the  Superintendent  of  the  Banking  De- 
partment pass  a  bank  over  into  the  hands  of  the  A'ttorney-General, 
and  the  reporters  catch  the  fact,  and  scud  away  to  New  York  with  it, 
and  the  New  York  papers  herald  the  fact  to  the  world,  that  such  a 
bank  has  been  reported  to  the  Attorney- General  as  being  insolvent, 
and  the  confidence  in  that  bank  has  gone  ;  and  although  the  Supreme 
Court,  on  its  examination  may  be  compelled  to  declare  that  the  bank 
is  entirely  solvent  and  sound,  and  although  the  court  may  find  it  im- 
possible to  put  it  into  the  hands  of  a  receiver,  yet,  the  very  fact  that 
the  superintendent  has  handed  it  over  to  the  Attorney-General,  ruins 
and  destroys  the  bank. 

These  savings  banks  have  only  for  their  capital  the  confidence  and 
faith  of  the  people.  They  have  none  other.  Take  away  that  confi- 
dence, undermine  that  faith,  and  a  savings  bank  is  just  as  certainly 
ruined  as  though  its  depositors  should  commence  a  run  upon  it ;  and 
now  is  it  sought  to  force  a  construction  upon  this  law  sudi  as  will 
compel,  in  the  case  of  all  young  banks  or  in  the  times  of  crises  or  in 
times  of  panic,  when  values  are  depreciated,  is  it  sought  to  put  a  con- 
struction upon  the  law  that  wijl  compel  the  superintendent  to  under- 
mind  this  confidence  or  destroy  this  faith  by  reporting  it  to  tlie  Attor- 
ney-General. 

Now,  a  very  pertinent  question  was  asked  some  time  during  this 
investigation  by  the  Senator  from  the  Thirty-second  (Mr.  Vedder), 
and  that  was  whether,  in  any  cases,  by  due  exercise  of  this  leniency, 
by  the  exercise  of  this  nursing  policy  on  the  part  of  the  Superinten- 
dent of  the  Bank  Department  any  bank  had  been  saved,  I  had  pre- 
viously looked  over  the  records  of  these  banks,  and  had  found  that 
quite  a  large  number  of  them  had  been  saved  by  just  this  lenient 
policy.  It  was  hinted  here,  and  has  been  echoed  again  and  again  by 
my  friends  on  the  other  side,  that  where  you  find  a  deficiency  of  in- 
come in  the  examination  of  a  bank  that  bank  should  be  immediately 
put  into  the  hands  of  a  receiver.  It  indicates  we  are  told,  that  the 
seeds  of  insolvency  are  growing  there.  This  may  be  true.  This 
naturally  strikes  the  mind  of  a  merchant  or  of  any  man,  indeed,  as 
having  virtue  in  it,  but  it  does  not  necessarily  indicate  it  as  the  facts 
show.  Let  me  call  your  attention  to  what  appears  in  the  evidence  be- 
fore you.  At  first,  it  was  assumed  by  nearly  every  one  around  this 
circle  that  these  reports  showing  a  deficiency  of  income,  showed 
an  actual  deficiency.  That  is  not  true.  Senators  assumed  that 
"deficiency  of  income,"  was  an  actual  deficiency  of  the  bank  for 
the  year  preceding.  The  evidence  show  that  is  not  true.  That 
deficiency  of  income  which  has  been  spoken  of  here,  is  simply 
an    estimated   deficiency  for    the   running  over   the   time   when   the 
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examination  wiis  made.  The  examiner  exjimiues  a  bank,  say  the 
forepart  of  February.  He  looks  over  the  assets  and  liabilities,  he 
looks  over  the  resources  and  expenditures.  Of  the  proceeding  year? 
Not  at  all.  He  looks  over  and  estimates  what  the  liabilities  of  tliat 
then  present  year  will  be  up  to  the  first  of  the  January  following.  He 
then  looks  over  what  will  be  the  income  for  the  remainder  of  the  yeai', 
and  estimates  that ;  his  estimate  may  be  correct  and  it  may  not.  What 
does  this  deficiency  of  income  come  from  ?  Certain  stocks  which  the  bank 
holds  to-day  possibly  may  pay  no  interest ;  and  yet,  to-morrow,  or  next 
week,  or  next  year  there  may  be  a  decision^of  some  court  to  the  effect  that 
these  bonds  are  good.  Take  one  of  the  cases  we  have  here,  as  an  illus- 
tration, the  case  of  certain  town  bonds.  We  find  that  the  Supreme 
Court  at  Special  Term  and  at  General  Term  have  held  those  bonds 
good.  So  far,  the  law  is  with  the  bank,  and  we  find  in  the  case  of  various 
other  securities;  although  they  may  not  be  paying  interest  to-diiy,  they 
will,  if  the  court  continue  to  hold  them  to  be  good,  be  compelled  to  pay 
not  only  the  interest  of  to-day,  but  all  back  interest  ;  so  I  find  there 
are  some  eight  or  nine  of  the  savings  banks  of  the  State,  that  have  dur- 
ing these  last  three  or  four  years,  at  one  time  or  another,  shown  a 
deficiency  of  income,  which  have  been  nursed  along,  and  are,  to-day, 
showing  not  only  more  incotne  than  expenditures,  but  more  assets 
than  liabilities.  These  are  institutions  which  will  serve  to  answer  the 
question  which  the  Senator  from  the  Thirty-second  (Mr.  Vedder) 
asked,  in  addition  to  those  already  suggested. 

Not  only  that,  but  we  find  that  banks  which  have  shown  a  defic- 
iency of  assets,  under  these  lenient  methods  of  supervision  have  come 
out  from  that  condition,  in  spite  of  the  hard  times,  and  have  come 
to  have  a  surplus  of  assets,  and  to-day  are  sound  and  solvent,  and 
give  every  indication  of  prosperity.  Not  only  that,  but  we  find.  Sena- 
tors, that  banks,  which  have  shown  both  a  deficiency  of  income  and  a 
deficiency  of  assets,  have  come  out  sound  and  solvent,  and  are,  to-day 
apparently  prosperous; 

Is  the  superintendent  not  entitled  to  the  full  benefit  of  these  facts  as 
indications  in  favor  of  his  line  of  action  ? 

Let  me  suggest  another  thing  in  connection  with  this.  There  are 
two  methods  of  supervision.  There  is  a  blind,  an  automatic,  a  mur- 
derous system  of  supervision  which  goes  on  like  the  car  of  Juggernaut, 
crushing  down  every  victim  that  happens  to  come  in  front  of  its  wheels. 
On  the  other  hand,  there  is  a  kind,  lenient,  politic,  and  charitable 
supervision.  Mr.  Ellis  chose  the  latter.  He  was,  perhaps,  mistaken 
in  so  doing,  but  it  was  his  best  judgment,  and  that  judgment  was  the 
best  God  had  given  him,  and  was  he  not  entitled  to  be- guided  by  it? 
His  was  a  kind  and  charitable  supervision,  which  aimed,  at  least,  to 
save  the  banks  for  the  protection  of  depositors. 
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It  so  happened,  Senators,  that  the  respondent  was  made  Bank  Super- 
intendent at  the  very  crucial  time  in  the  history  of  the  department. 
It  is  easy  to  exercise  a  supervisory  power  over  these  institutions  when 
values  are  appreciating  —  when,  indeed,  they  are  not  depreciating, 
when  values  are  remaining  upon  a  common  level,  it  is  an  easy  work,  for 
there  will  be  no  failures.  But  when,  as  during  the  administrationof  the 
present  superintendent  —  during  they  past  three  or  four  years  —  year 
by  year  and  month  by  month,  day  by  day  and  almost  hour  by  hour 
values  have  been  falling,  falling,  steadily,  constantly  —  when  during 
such  a  time  a  superintendent  is  required  to  administer  a  Banking  De- 
partment or  any  other  department  which  is  supervisory  in  its  charac- 
ter, when  comes  the  trying  time  of  the  man's  life  ;  and  I  insist  that 
there  are  very  few  men  who  under  those  circumstances  and  in  those 
times  would  be  able  to  stand  the  test ;  and  fewer  still  who  could  stand 
the  test  as  well  as  this  present  superintendent. 

It  is  said  because  these  banks  have  failed  that  the  superintendent 
i^  responsible.  Why,  there  is  not  a  class  of  business  throughout  the 
whole  country  but  will  show  a  larger  percentage  of  failures  than  these 
savings  banks.  Take  private  individuals  ;  take  partnerships  ;  take  not 
merely  the  banks  in  this  State  ;  take  the  banks  throughout  the  United 
States  which  are  under  the  national  supervisory  system —  take  all 
kinds  of  moneyed  institutions,  here  and  everywhere,  and  we  find  that, 
this  universal  depreciation  of  values  has  caused,  as  it  certainly  and 
surely  always  will  cause,  failures,  and  no  kind  of  supervision  can  ward 
off  or  prevent  them. 

But  there  has  been  a  broader  view  taken  of  supervision  within  the 
last  year  or  two,  in  some  of  our  neighboring  States,  and  senators  will 
permit  me  to  call  their  attention  to  just  one  or  two  instances  as  illus- 
trating the  other  kind  of  supervision  that  is  I  think  beginning  to 
obtain. 

In  the  State  of  Massachusetts,  three  years  ago,  there  was  a  life 
insurance  company.  It  was  being  attacked  ;  wreckers  were  after 
it.  The  confidence  of  the  people  in  it  was  being  undermined ;  and 
it  looked  as  though  the  company  was  bound, to  go  into  the  hands 
of  a  receiver.  What  does  the  Superintendent  of  the  Insurance 
Department  do  there  ?  Go  down  and  examine  it  and  on  finding  a 
deficiency  of  assets,  pass  it  over  into  the  hands  of  a  receiver  to  be 
crushed  ?  On  the  other  hand,  looking  over  the  broad  field,  he  takes 
the  insui-ance  company  under  his  hand,  nurses  it,  carries  it  along;  and 
to-day  it  stands  as  one  of  the  most  prominent  institutions  of  the  kind 
in  the  State  of  Massachusetts,  saved,  and  the  policyholders  saved,  and 
the  insurance  interest  of  the  State  saved  by  just  that  kind  of  policy.  And 
two  weeks  ago  in  the  State  of  Connecticut,  what  occured  relative  to 
another  'insurance   company?      On  examination  it  was  found  there 
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was  <i  deficiency  of  assets  from  $1,000,000  to  84,000,000,  and  yet  what 
does  the  department  of  that  State,  in  conjunction  with  the  Supreme 
Court,  do  in  the  matter  of  the  supervision  of  that  company  ?  Does  it 
pass  it  over  into  the  hands  of  a  I'eceiver  ?  If  it  had  been  done,  the 
policyholders  would  not  have  received  twenty-five  cents  on  the  dollar. 
Not  at  all ;  but  the  broad,  liberal,  charitable  view  was  taken.  The 
State  department  of  Connecticut,  in  conjunction  with  the  Supreme 
Court,  put  new  men  in  charge  of  it,  and  the  company  promises  to  go 
on  to  success.  It  certainly  will  unless  outside  influences  are  brought 
to  bear  against  it  to  undermine  and  crush  it. 

Now,  then,  Senators,  I  will  take  up  a  few  of  these  banks  which 
have  been  considered  by  my  friend  on  the  other  side  ;  but  in  doing  that, 
I  start  with  this  proposition,  that  the  supei'intendent  has  the  right  to 
exercise  his  besb  judgment  as  to  "when  is  the  proper  time  to  report  a  bank 
to  the  Attorney-General,  provided  he  does  it  honestly.  If  that  propo- 
sition does  not  meet  the  views  of  Senators,  I  will  state  another.  We 
are  not  limited  to  that  ground.  I  insist  it  is  the  correct  ground 
under  the  law,  under  the  construction  which  was  placed  upon  it  by 
his  predecessor,  and  under  the  construction  which  has  been  given  to 
it  by  the  Legislature.  But  we  are  not  compelled  to  rely  upon  that. 
Starting  either  with  that  proposition,  or  starting  with  the  proposition 
that  Mr.  £JlUs  believed  hehad  that  right,  under  his  honest  construc- 
tion.of  the  law,  especially  when  he  found  that  his  predecessors  had  so 
construed  it,  had  told  the  Legislature  of  it,  and  the  Legislature  had 
never  disapproved  of  that  construction  —  starting  with  either  of  these 
propositions,  we  will  now  look  at  his  action  in  the  case  of  one  or  two 
of  these  savings  banks. 

Senator  Staubuck  —  If  the  counsel  will  permit  me,  I  desire  to 
invoke  attention  to  the  discussion  of  the  question,  as  to  whether  or 
not  the  present  line  of  argument  does  not  repeal  the  power  of  removal, 
provided  the  incumbent  can  plead   "good  intention." 

Mr.  Chapman  —  Mr.  President,  it  has  been  repeated  again  and 
again  around  the  circle  that  no  trial  need  be  had  under  the  ^tatute 
which  the  Senator  suggests  this  line  of  argument  would  repeal ;  that 
all  that  is  necessary  to  be  done  is  for  the  Governor  to  ask  the  removal 
of  this  officer,  and  that  the  Senate,  without  trial,  without  counsel  — 
indeed,  it  has  even  been  suggested  that  the  respondent  is  not  entitled 
to  be  heard  here,  except  by  courtesy  —  would  have  the  right  to  remove 
him.  If  that  constructing  of  that  statute  be  correct,  then  there  is  not 
any  repeal,  and  the  Senator  from  the  Eighteenth  (Mr.  Starbuck) 
would  concede  it.  But  suppose  we  concede  that  proving  '•  good  inten- 
tions" would  take  away  the  power  of  removal.  It  takes  it  away 
just  as  proving  the  ofiScial  a  perfect  man  would  take  it  away.  In  fact, 
my  argument  does  not  tend  to  repeal  or  take  away  the  power.     I  am 
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endeavoring  to  show  that  it  ought  not  to  be  exercised  ;  that  is  all 
The  act  does  not  compel  the  "consent"  of  the  Senate.  Senators 
may  give  or  withhold  consent.  I  am  urging  that  when  an  officer  has 
honestly  discharged  a  discretionary  duty,  it  would  be  a  wicked  thing 
for  the  Senate  to  arbitrarily  "consent"  to  removal  because  he  hap- 
pened to  make  a  mistake  of  judgment  only.  It  is  true  that  a  man 
gifted,  at  least  with  so  much  knowledge,  judgment  and  ability  as  to 
commend  him  successfully  for  appointment  to  the  trovernor  and  Senate, 
it  is  true  that  that  man,  after  his  appointment,  is  not  to  exercise  that 
knowledge,  to  exercise  that  judgment,  to  exercise  that  ability,  to  ex- 
ercise even  the  attributes  of  mercy  provided  he  does  so  honestly,  earn- 
estly and  sincerely,  performing  his  duty  according  to  the  light  which 
God  gave  him.  If  he  does  this,  I  ask  any  body  whether  he  can 
be  removed  except  by  the  arbitrary  exercise  of  the  power  that  has 
been  claimed  here  by  some  senators,  to  wit :  "If  the  senate  wish  to 
remove  they  can  remove,  with  or  without  cause  ;  and  if  that  broad 
ground  be  taken,  then  1  ask  Senators  to  say  so,  and  not  put  upon  the 
record  a  vote  that  this  respondent;  is  guilty  of  these  charges.  Put 
your  vote  upon  the  broad  ground  that  you  have  the  right  to  remove 
him  any  way,  that,  in  your  view,-it  is  best  for  the  interests  of  the  people 
of  the  State  that  he  be  removed ;  not  that  these  charges  are  proven, 
but  that:  he  should  be  removed  on  the  broad  ground  of  public  policy. 

But  I  was  proceeding  to  take  up  the  "  Mechanics  and  Traders' 
Savings  Institution,  "  and  this  brings  me  to  the  consideration  of  the 
first  message  which  was  sent  by  his  Excellenby,  the  Governor,  to  the 
Senate;  and  now.  Senators,  it  may  startle  some  of  you  who  have  not 
read  that  message,  when  I  announce  that  there  is  not  one  material 
item  of  proof  contained  in  the  message  which  he  cites,  and  upon  which 
he  acts  ;  not  one  single  material  item  that  is  not  proven  by  the  evi- 
dence before  you  to  be  absolutely  false  ;  and  that,  too,  by  the  very 
men  on  whose  statements  the  Governor  framed  this  message  and  sent 
it  in  to  you.  Senators,  I  do  not  state  this  with  any  idea  of  impugning 
the  motives  of  his  Excellency  in  the  slightest  degree.  I  state  it  as 
showing  how  easy  it  is  for  even  the  highest  officer  of  the  State  to  be 
mistaken,  to  be  misled,  to  be  deceived. 

I  will  very  briefly  call  your  attention,  then,  simply  ''to  points  of 
evidence,  proving  what  I  say,  and  it  is  proper  I  should,  in  the  first 
instance,  call  your  attention  to  the  very  first  line  of  his  Excellency's 
message  : 

"  I  have  received  from  William  J.  Best,  who  was  appointed  by  the 
Supreme  Court  in  July,  1876,  receiver  of  the  '  Mechanics  and  Traders' 
Savings  Institution,  charges  against  De  Witt  0.  Ellis.'"  *  *  *  jg 
that  true  ?  Is  the  statement  in  this  first  sentence  literally  and 
accurately  true  ?     One  of  the   charges   made   against  Mr.    Ellis,    con- 
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tained  in  the  Governor's  second  message,  is  this  :  that,  in  his  report  to 
the  Legislature,  Ellis  stated  an  untruth  when  he  said,  "  On  my  recom- 
mendation the  Third  Ayenue  Savings  Bank  was  closed  on  the  motion 
of  the  Attorney-General."  In  fact  this  was  proven  to  be  true,  not 
simply  by  Mr.  Ellis  himself,  but  by  the  Attorney-General.  It  is  in 
evidence,  uncontradicted,  that  that  portion  of  Ellis'  report  was  literally 
and  accurately  true  ;  and  even  my  learned  friend  on  the  other  side, 
when  he  comes  down  to  that  particular  charge,  is  compelled  to  con- 
cede that  it  is  true  ;  but  still,  to  use  his  language,  "  It  is  not  literally 
a  lie,  but  it  is  not  the  whole  truth."  •  The  whole  truth?  The  super- 
intendent had  given  three  pages,  and  I  do  not  know  but  four  or  five 
to  the  consideration  of  this  Third  Avenue  Savings  Bank.  I  do  not 
ktiow  bat  that  my  friend  thought  that  he  should  have  gone  over  the 
history  of  that  bank  from  the  time  of  its  first  organization  down.  He 
had  given  enough,  I  submit,  in  all  conscience.  Our  opponents  investi- 
gated this  charge  contained  in  the  second  message  of  the  Governor, 
and  at  last,  unable  to  say  that  Ellis'  report  was  false,  they  concede  it 
was  literally  true,  but  they  say  he  did  not  state  the  whole  truth. 

Now,  let  us  see.  Has  the  Governor,  himself,  stated  the  whole 
truth  in  this  very  first  sentence  of •  his  first  message  ?  "I  have 
received  from  William  J.  Best."  Had  he  ?  By  turning  to  pages 
4  and  5  we  find  the  message  which  he  says  he  received  from  William 
J.  Best.  It  is  a  letter  dated  October  13,  1876,  three  months  before  his 
Excellency  came  into  power,  and  while  Governor  Tilden  was  occupy- 
ing the  executive  chair.  Not  only  that,  but  at  the  bottom  of  page  5, 
you  will  find  this  letter  is  directed  "To  his  Excellency  Samuel  J. 
Tilden,  Governor  of  the  State  of  New  York."  So  that  these  charges 
which  the  Governor  says  "I  have  received  from  William  J.  Best,"  and 
which  are  attached  to  his  message,  we  find  had  been  sent  to  Gov.  Til- 
den, and  had  remained  there  during  the  time  of  his  incumbency.  In- 
asmuch as  Gov.  Tilden  would  not  withdraw  an  official  document  from 
the  executive  files,  it  is  to  be  presumed  that  paper  remained  there. 
Indeed,  if  it  had  been  withdrawn,  then  Mr.  Best  would  have  directed 
his  letter  to  Gov.  Kobinson.  Instead  of  that.  Gov.  Eobinson  attaches 
to  his  message  the  papers  which  he  says  he  received  fr9m  Best,  and 
the  papers  themselves  show  he  must  have  received  them  from  his  pre- 
decessor. But  that  may  be  a  slight  thing.  I  merely  allude  to  it  not 
in  the  spirit  of  finding  fault  with  his  Excellency.  I  do  not  desire  to 
do  that  at  all,  and  I  do  not  bring  it  up  in  connection  with  the  fact 
that  this  message  is  not  thrown  out  to  the  light  until  after  a  nominee 
has  been  sent  in  and  rejected  by  the  Senate  ;  I  pass  all  that.  I  bring 
it  up  merely  for  the  purpose  of  showing  that  even  the  highest  officet 
of  the  State  government,  with  all  the  power  of  the  position,  and  gifted 
with  all  the  mental  ability  that  the  officer  should  possess,  even  he,  in  a 
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grave  public  document  may  make  some  errors,  and  some  mistakes,  and 
some  misstatements. 

But  this  is  not  all  in  connection  with-  the  first  message.  On  page  2 
we  come  to  the  proofs  which  he  alludes  to.     The  Governor  says  : 

"  In  support  of  the  charges  are  submitted, 

1st.  A  balance  sheet.  Schedule  A,  made  out  by  George  N.  Pratt, 
who  was  at  the  time  general  book-keeper  of  the  bank,  and  verified  by 
his  oath,  showing  a  deficiency  in  July,  1874,  of  1201,017.57." 

Now,  the  proof  is  that  George  N.  Pratt  did  not  "  make  up  "  any 
"  balance  sheet"  whatever,  thathe  has  not  verified  any  balance  sheet 
under  "oath;"  and  I  ask  Senators  to  turn  their  attention  to  the  evi- 
dence on  page  4,  and  look  at  what  is  claimed  to  be  that  balance  sheet. 
Here  is  the  affidavit  attached  to  it  : 

"  City  asb  County  of  New  York,  ss.  : 

George  N.  Pratt,  of  the  city  of  New  York,  being  duly  sworn 
says,  that  in  July,  1874,  and  for  some  time  previous  and  thereafter  he 
was  general  book-keeper  of  the  'Mechanics  and  Traders'  Savings 
Institution '  of  that  city  ;  that  he  has  examined  the  schedule  hereto 
annexed  marked  A,  and  that  it  includes  all  the  assets  of  said  insti- 
tution at  the  time  named. 

GEOEGE.  N.  PEATT." 

By  turning  over  to  Mr.  Best's  cross-examination  on  page  130,  you 
will  find  the  following  : 

"Q.  Do  you  recollect  that  these  figures  (that  is  the  figures  against 
these  assets  on  page  4),  were  written  in  there  at  the  time  Mr.  Pratt 
signed  or  not  ?  A.  That  soehdule  was  all  made  out  before  Mr.  Pratt 
came  to  the  bank,  and  what  I  wanted  him  to  certify  was  whether  or 
not  those  covered  all  the  assets  of  the  institution  up  to  that  time,  and 
not  the  market  values.'' 

Pratt  does  not  swear  as  to  the  market  value.  He  certainly  does 
not  certify  as  to  the  correctness  of  the  liabilities  or  their  amount  or 
market  value. 

"Q.  This  certificate  does  not  certify  at  all  as  to  the  correctness  of 
either  the  liabilities, or  their  amount  or  their  market  value  ?  A.  He  cer- 
tifies that  includes  all  of  the  assets. 

Q.  He  does  not  certify  as  to  the  market  value,  or  the  amount  of  the 
liabilities  ?  A.  No,  sir. 

Q.  He  simply  certifies  to  the  assets  ?  A.  Yes,  sir ;  that  is  all. 

Q.  And  you  carried  out  the  prices  of  those  assets  Y  A.   Yes,  sir. 

Q.  Did  you  call  Schedule  A  to  which  I  have  called  your  attention, 
a  balance  sheet  which  you  sent  to  the  Governor  ?  A.  I  do  not  know 
that  I  sent  it  up  as  a  balance  sheet. 
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Q.  Did  you  say  to  the  Grovernor  that  it  was  made  up  by  Mr.  Pratt  ? 
A.  No,  sir;  I  do  not  think  I  did. 

Q.  When  the  Governor  in  his  message,  which  he  sent  to  the  Senate 
alludes  to  the  proof  of  tliese  charges,  his  first  allegation  is,  'A  balance 
sheet  made  up  by  George  N.  Pratt,  who  was  at  the  time  a  book-keeper 
of  tlje  bank;'  did  Mr.  Pratt  make  out  that  balance  sheet  at  all  ? 
A.  No,  sir ;  he  did  not  make  it  out. 

Q.  He  did  not  certify  as  to  the  values  upon  it  ?  A.  No,  sir ;  he 
did  not  certify  as  to  the  values."  , 

On  page  136  of  the  committee  testimony  he  is  still  further  examined: 

"  Q.  Then  you  go  on  and  change  those  values,  carry  them  out  on 
this  Schedule  A  which  is  attached  to  the  letter  to  the  Governor,  and 
you  get  Pratt  to  sign  this  cc'rtificate  to  the  effect  that  he  has  examined 
the  schedule  hereto  annexed  marked  Exhibit  A,  and  that  it  includes 
all  the  assets  of  the  said  institution,  and  the  Governor,  in  alluding 
to  this,  calls  it  a  '  balance-sheet  made  by  Mr.  Pratt  ; '  did  you  intend 
to  deceive  the  Governor  and  lead  him  to  think  Mr.  Pratt  had  made 
this  balance-sheet  himself?  A.  No   sir. 

Q.  It  is  evident  he  was  deceived  by  this  paper  you  sent  him  ?  A. 
I  don't  know  how  he  could  be. 

Q.  Is  it  not  true  when  the  Governor  says  as  the  first  item  of  proof 
which  he  submits  to  the  senate  ;  'the  balance-sheet  made  out  by  Mr. 
Pratt,'  is  it  not  evident  he  was  deceived  by  this  paper  ?  A.  Yes,  sir. 

Q.  Is  there  any  thing  in  your  letter  that  would  tend  to  undeceive 
him  ?  A.  No,  sir  ;  there  is  nothing  bearing  on  that  point. 

Q.  What  possible  effect  could  that  certificate,  attached  to  that 
schedule,  have  upon  the  Governor,  except  to  deceive  and  mislead  him 
with  your  letter?  A.  It  was  not  so  intended. 

Q.  Well,  it  did,  in  fact,  didn't  it  ?  A.  It  would  seem  so  from  your 
construction  of  it." 

Here  we  find  that,  although  the  Governor  in  his  message 
presents  his  first  item  of  proof  as  a  "  balance-sheet  made  out  by 
George  N.  Pratt,"  etc.,  Pratt  did  not  make  it  out  at  all,  he 
Aid  not  verify  it,  he  only  swore  that  the  bank  had  the  assets  con- 
tained therein,  and  not  as  to  their  value.  The  Governor  was  evi- 
dently deceived;  he  was  evidently  mislead.  If  he  had  scrutinized 
Pratt's  affidavit  with  care  he  might  have  found  out  the  truth.  If 
the  Governor  were  on  trial  here  on  a  charge  of  culpable  negligence 
it  might  be  alleged  that  he  did  not  scrutinize  that  affidavit  and 
'■balance-sheet"' with  sufficient  care,  and  still,  if  I  were  a  Senator, 
I  would  vote  '•  No  "  on  such  a  charge,"  because  the  letter  and  docu- 
ments were  well  calculated  to  deceive  any  one.  His  Excellency,  if 
he  had  know  or  mistrusted  there  was  something  more,  or  something 
wrone,  back  of  it,  could  have  found  it  cut,  but  he  did  not  know  there 
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was  any  thing  wrong  there,  h&  was  not  looking  for  it;  and  so  it  is 
sometimes  I  suppose,  with  the  Superintendent  of  the  Banking 
Department;  and  I  invoke  for  the  superintendent  the  same  charity 
as  the  Governor  is  entitled  to  in  connection  with  his  statement  of 
this  item  of  proof. 

But,  to  come  to  the  second  item  of  proof  which  the  Governor 
presents  : 

"In  support  of  the  charges  are  submitted  the  testimony  of  William 
Floyd  and  Ira  W.  Gregory,  two  of  the  trustees  of  the  bank,  contained 
in  their  depositions,  that  they,  as  a  special  committee,  appointed  in 
July,  1874,  to  examine  its  condition,  reported  a  deficiency."  I  can 
refer.  Senators,  if  necessary,  to  the  testimony,  and  the  page  where  it  is 
found,  which  will  show  they  were  not  "appointed  to  examine  the  con- 
dition of  the  bank"  at  all.  The  resolution  under  which  they  were 
appointed  did  not  give  them  that  power,  and  the  testimony  shows  that 
they  did  not  have  it;  and,  if  any  Senator  doubts  this,  or,  if  my  friend 
on  the  other  side  doubts  this,  I  will  refer  him  to  the  page  and  the  item 
of  the  testimony,  which  proves  it.  That  statement,  then,  I  assume  to 
be  untrue. 

But  the  Governor  says  these  men  "reported  a  deficiency  of  assets  as 
compared  with  liabilities  of  $181,505.71."  The  evidence  shows,  when 
it  .came  to  be  examined  into,  that  these  men  found  they  had  made  a 
mistake  of  $73,000,  having  charged  it  in  the  liabilities  twice,  and  after 
that  they  found  they  had  left  out  a  small  item  of  assets  amounting 
only  to  $102,000  cash  the  bank  had  on  hand,  and  even  then  they  had 
not  got  to  the  bottom.  But  the  Governor  "continues:  "Mr.  Floyd 
deposed  lurtiier  that  the  trustees  having,  notwithstanding  their  report, 
declared  their  usual  dividend,  he,  through  F.  P.  Bellamy,  his  attorney, 
in  September,  1874,  laid  copies  of  the  rejjort  of  himself  and  Mr.  Greg- 
ory, accompanied  by  the  schedules  above  mentioned,  before  Mr.  Ellis, 
and  requested  him  to  institute  proceedings  to  protect  the  creditors; 
that  thereupon  Mr.  Ellis  went  to  New  York,  and,  in  person,  examined 
tlie  condition  of  the  bank,  and  after  sucli  examination,  Mr.  Ellis 
admitted  to  Mr.  Floyd  that  the  repoi't  of  himself  and  Gregory  was' 
substantially  correct."  I  can  refer  Senators  to  the  page  in  which 
Floyd  himself  swears  that  Ellis  did  not  admit  any  such  thing  after 
such  examination  ;  and  the  Senators  who  werc'on  the  committee  will 
bear  me  out  in  the  statement,  that  neither  he  nor  Gregory  saw  Mr. 
Ellis  after  this  examination,  except  once  at  the  Metropolitan  hotel 
and  then  Mr.  Ellis  alluded  to  the  deficiency  as  being  only  $25,000 
But  I  will  read  on  :  "  And  that  the  bank  was  insolvent,  and  promised 
to  take  'immediate  measures  to  protect  the  depositors,  that  lie  (Floyd) 
frequently  between  that  time  and  June,  1876,  urged  Mr.  Ellis  to  take 
some  action  in  the  mattei',  but  that  until  the  last-named  date  he   neg- 
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lectcd  to  do  so."  It  is  i  a  the  evidence  given  by  Floyd  himself,  that  Floyd, 
from  that  time  down  to  the  investigation,  did  not  see  Mr.  Ellis  after 
that  examination  until  the  time  of  the  examination  before  the  commit- 
tee, so  that  statement  about  his  having  "  frequently  urged,"  etc.,  is 
proven  to  be  false. 

"  The  testimony  of  F.  P.  Bellamy,  attorney  at  law,  of  Brooklyn, 
contained  in  his  deposition  to  the  same  facts  and  to  the  same  admis- 
sion to  him  by  Mr.  Ellis,  after  his  personal  examination  of  the  condi- 
tion of  the  bank."  Mr.  Bellamy  swears  he  neVer  saw  Mr.  Ellis  at  all, 
after  the  examination,  so  that  that  statement  is  proven  to  be  false. 
"And  that  he  (Bellamy)  had,  on  behalf  of  the  two  trustees  above 
named  frequently  urged  Mr.  Ellis  thereafter'to  take  action  to  protect 
the  creditors,  and  had  mailed  several  letters  to  Mr.  Ellis  to  that  effect." 
I  can  refer  Senators  to  the  testimony  of  Mr.  Bellamy,  to  the  effect 
that  he  never  saw  Ellis  after  the  examination,  and  that  he  did  not  send 
but  two  or  three  letters  to  him,  and  he  had  no  copies  of  those.  He 
could  not  recollect,  positively,  of  sending  but  two,  and  one  was  in 
connectien  with  the  examination,  and  the  other  was  after  the  bank 
had  gone  into  the  hands  of  a  receiver.  Hence  that  statement  is 
untrue. 

In  conclusion,  the  Governor  says:  "This  recommendation  (of 
removal)  is  made  as  a  basis  of  action  on  the  part  of  the  Senate,  and 
upon  the  assumption  that  the  depositions  annexed  to  the  charges  are 
true  and  make  out  &  prima  facie  case." 

Well,  now,  it  turns  out,  Senators,  on  investigating  this  testimony, 
that  not  one  single  one  of  those  material  items  which  the  Governor 
assumes  to  be  true,  are  true;  indeed,  they  are  proven  to  be  false  by  the 
very  men  themselves  on  whose  statement  the  Governor  relied  to  draw 
up  his  message.  It  mi'rely  illustrates,  as  I  said  before,  how  liable  we 
all  are  to  be  mistaken,  and  how  necessary  it  is  that  every  one  should 
invoke,  before  passing  sentence,  the  broadest  charity  to  guide  us  in  our 
judgment,  charity  for  the  acts  of  our  fellow-men. 

Mr.  President,  I  see  I  am  taking  up  more  time  than  I  expected,  and 
I  will' pass  along.  If  Senators  will  take  time  to  read  what  is  in  the 
evidence,  without  my  referring  to  is,  I  can  pass  along  more  rapidly. 
If  any  Senator  suggests  that  I  refer  to  the  pages  where  I  find  the  tes- 
timony which  contradicts  the  message,  I  will  be  able  to  accommodate 
him  in  every  case.  Senators  can  then  make  a  minute  of  the  pages 
against  each  one  of  the  charges  to  which  I  have  called  attention.  It 
is  in  the  committee  testimony  in  each  case. 

Senator  Gekahd.—  Mr.  President,  I  suggest  that  as  we  have  already 
expended  two  hours  in  this  session,  if  the  counsel  desires  it,  that  we 
take  a  recess. 
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Mr.  CiHAPiiAN  —  Mr.  President,  I  certainly  am  obliged  for  the  sug- 
gestion of  the  Senator  from  the  eighth  (Mr.  Gerard).  What  I  am 
more  afraid  of  than  any  thing  else  is  that  my  throat  may  prove  treach- 
erous by  reason  of  this  cold,  and  my  only  safe  course  is  to  go  on  as 
long  as  it  is  oiled  up  by  keeping  it  in  motion.  I  think  I  can  get  along 
better  than  if  I  were  to  stop  and  try  to  go  on  again  this  afternoon  or 
to-morrow. 

In  this  Mechanics  and  Traders'  Bank,  the  first  report  to  which  sug- 
gestion has  been  made,  is  the  report  of  Keid  and  Ellis,  made  October 
5,  1874. 

The  Senate  will,  perhaps,  have  lost  sight  of  the  fact,  and  still  I 
think  it  has  a  bearing  upon  the  action  of  the  superintendent,  that 
prior  to  that  time,  in  March,  1874,  there  had  been  an  examination  of 
this  very  bank  by  Reid  and  Vrooman,  in  which  examination  they  had 
found  a  surplus.  Eeid  and  Ellis  made  the  examination  of  October  5, 
1874,  and  they  found  a  deficiency  of  some  $24,000.  Look  at  the 
smallness  of  this  deficiency  as  compared  with  the  amount  of  assets. 
Here  is  a  bank  possessed  of  assets  to  the  extent  of  two  and  one-half 
million  dollars,  and  on  examination  they  find  a  deficiency  of  one  per 
cent  only.  Why,  Senators,  under  the  laws  of  your  State,  in  force  to- 
day, fire  insurance  companies  of  other  States  doing  business  in  this 
State,  cannot  be  expelled  from  the  State  until  there  is  a  deficiency  of 
twenty  per  cent  upon  their  capital,  and  here  a  deficiency  of  one  per 
cent  is  looked  upon  as  an  alarming  thing  —  a  deficiency  of  only  134,000 
out  of  an  amount  of  assets  of  83,500,000. 

There  is  nothing  in  the  amount  of  that  deficiency  that  is  alarming. 

If  Senators  will  turn  to  page  149  and  will  make  minutes  against 
each  one  of  these  items  of  assets,  I  will  refer  them  to  the  page  on 
which  they  will  find  the  testimony  that  will  justify  the  valuation  of 
those  made  by  Eeid  and  Ellis.  It  was  charged,  and,  indeed,  that 
appears  in  his  Excellency's  message,  that  Eeid  and  Ellis,  in  making 
this  examination  in  1874,  did  not  make  an  honest  and  a  fair  exami- 
tion ;  that  they  did  not  give  fair  values  to  the  assets ;  that  they 
overvalued  them.  Hence,  I  ask  you  to  go  down  through  these  items 
one  by  one,  and  I  will  refer  you  to  the  pages  to  show  you  that  they 
did  not  make  a  conservative  valuation  in  every  single  case  that  was 
disputed,  with  the  exception  of  one  item  of  Alabama  bonds,  upon 
which  I  will  comment.  It  is  proven  that  their  valuation  was  given 
under  rather  than  over  the  value  at  wliich  they  were  entitled  to  be 
put. 

Take  the  item  of  "  bonds  and  mortgages,"  the  first  item  contained 
on  page  149.  If  Senators  will  refer  to  pages  76  and  77,  and  204,  they 
will  find  that  even  Floyd  and  Gregory,  the  men  who  made  this  com- 
plaint to  the  Governor,  the  men  whose  statements   are  carried  to  the 
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Governor  hy  Mr.  Best,  swear  that  these  bonds  and  mortgages  were 
worth  the  amouut  that  Eeid  and  Ellis  carried  them  out  in  this  report. 
Here  we  find  — and  it  is  one  of  the  peculiarities  that  I  may  as  well 
mention  right  here  —  we  find  in  this  bank  all  the  elements  of  success, 
except  there  are  two  men  in  it  who  are  bound  to  rule  it,  and,  because 
they'  cannot  rule  it,  they  ruin  it.  This  bank  is  ruined  by  Floyd  and 
Gregory,  and  you  may  look  over  this  testimony  and  you  will  find  no 
other  explanation  of  the  disaster  that  followed  that  bank,  except  in 
the  action  of  those  two  men  who  were  making  these  charges.  Because 
they  could  not  succeed  outside  of  the  Governor  they  come  to  him  with 
these  charges, proven  on  this  trial  to  beabsolutely  false, by  themselves; 
and  still  these  are  the  men  who  ruin  this  bank;  and  these  two  men 
swear  that  the  valuation  of  these  mortgages  in  the  complaint  referred 
to  in  these  pages  is  correct. 

Mr.  Best,  also,  when  here  upon  the  stand,  testified  (see  page  450, 
Senate  testimony)  that  the  mortgages  in  the  case  of  this  bank  were  all 
exceptionally  good,  and  every  one  but  one  or  two  had  been  paid  up 
without  foreclosure,  so  that  I  can  assume,  I  suppose,  without  going 
any  further,  so  far  As  the  bond  and  mortgage  item  is  concerned,  that 
neither  Mr.  Ellis  nor  Mr.  Eeid  overvalued  it.  The  "  Tennessee  State 
bonds  "  are  referred  to  on  pages  10,  74,  345,  347.  You  will  find  by 
reference  to  those  pages  that  Floyd  and  Gregory  swear  that  the  value 
of  these  Tennessee  State  bonds  at  that  time  was  from $2,000  to  $3,000 
more  than  Ellis  and  Eeid  in  their  examination  made  them  ;  so  they 
are  all  right. 

I  come  to  "  Alabama  State  bonds."  That  is  the  only  item  in  this 
whole  list  of  $2,500,000  of  assets  about  which  there  can  be  any  ques- 
tion. By  referring  to  pages  204,  305,  74,  183,  347,  you  will  find  pre- 
cisely the  course  whicli  was  taken  by  Mr.  Ellis  and  Mr.  Eeid  to 
ascertain  the  value  of  those  Alabama  State  bonds.  Mr.  Ellis  went 
down  with  Mr.  Eeid  to  see  Mr.  Morrison  and  Mr.  Harburger,  presi- 
dent and  cashier  of  the  Manhattan  bank,  two  men  certainly  with 
whom  it  was  safe  to  advise,  and  inquired  as  to  where  they  could  get 
true  information  as  to  the  value  of  the  Alabamas.  By  them  they 
are  referred  to  some  broker  who  they  assure  him  would  be  familiar 
with  the  quotations.  Mr.  Eeid  goes  to  that  broker  and  makes  an 
Investigation.  All  he  can  find  is  that  there  are  seventy  asked  for,  Al- 
abama's and  thirty-five  bid;  no  sales.  He  comes  back  to  the  Manhat- 
tan Bank,  and  reports  this.  Then  comes  the  question  as  to  what 
shall  be  the  value  to  be  given  to  these  Alabama  bonds.  It  becomes  a 
subject  of  discussion  between  them  all,  and  they  come  to  the  conclu- 
sion that  splitting  the  difference  would  be  the  fair  thing  to  do,  and  they 
put  them  in  at  fifty.  This  may  have  been  a  mistake  of  judgment,  but 
if  you  will  read  the  testimony,  gentlemen,  you  will  find  it  is  an  honest 
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mistake,  in  view  of  a,ll  the  evidence  they  could  get  concerning  them. 
But,  suppose  it  is  a  mistake,  what  then  ?  We  find  that  these  very 
men,  Floyd  and  Gregory,  put  in  the  value  of  these  Alabama  bonds,  as 
appears  from  their  testimony,  at  forty.  Mr.  Ellis  and  Reid  put  them 
in  at  fifty.  There  is  only  a  difference  of  ten  per  cent— comparatively 
a  small  amount. 

The  "  North  Carolina  "  and  "  South  Carolina  "  bonds  I  put  together 
in  a  block,  and  I  refer  you  to  pages  130  and  207,  where  you  will  find 
that  after  this  examination,  Gregory  and  one  of  the  other  gentlemen 
— I  think  the  president  of  the  institution— were  appointed  a  commit- 
tee by  resolution  of  the  board  of  trustees,  to  go  into  the  street  and  see 
what  they  could  get  for  these  North  Carolina  and  South  Carolina 
bonds ;  and  they  do  so,  and  come  back  and  repoi't  to  the  board,  as  it 
appears  in  the  evidence,  that  they  can  sell  them  for  $60,000  in  cash. 
The  difference  between  the  valuation  that  Ellis  and  Eeid  put  upon 
them  in  their  examination,  and  the  amount  of  money  the  bank  can 
i-ealize  out  of  them  within  a  month  after  that,  is  only  a  difference  of 
$700,  as  appears  by  the  testimony  of  these  very  two_  men  who  were 
trying  to  ruin  the  bank  or  to  get  the  control  of  it  themselves. 

Now  I  take  up  the  block  of  municipal  bonds,  and  I  refer  Senators, 
to  pages  210  and  211.  The  values  which  Reid  and  Ellis  put  upon 
those  bonds,  nearly  $1,200,000  in  amount,  were  beneath  the  values 
which  the. bonds  were  actually  worth.  Indeed,  before  three  months 
had  passed  away,  these  bonds  had  appreciated  from  ninety-eight  and 
100,  to  104,  105  and  106,  a  constant  appreciation  of  this  million  and 
over  of  municipal  bonds. 

Taking  up  next  the  "  banking-house,"  I  refer  to  pages  102, 108,  211 
and  223.  We  had  three  persons  who  swore  that  its  value  was  as  much 
as  Ellis  and  Eeid,  put  it  at  here,  and  some  of  the  witnesses  put  it  over 
that,  and  there  were  but  two  persons  who  put  a  less  value  on  it.  So 
much  for  that.  The  balance  of  testimony  on  that  item  is  with  us.  I 
refer  to  pages  106,  108,  109  and  186  ;  as  to  the  value  of  the  "  two 
houses  in  Brooklyn,''  our  testimony  overbalances  theirs  on  the  ques- 
tion of  fact,  so  far  as  the  valuation  given  to  these  houses  is  concerned. 

"One  house  in  East  Forty-fifth  street,  New  York."  There  was  no 
contest  over  that  ;  I  refer  to  page  212.  I  may  say  in  connection  with 
this  item  that  the  Senators,  by  comparing  the  amount  of  bonds  and 
mortgages  as  given,  on  page  149,  with  the  same  item  given  on  page  115, 
will. find  a  difference  of  $16,000  which  is  accounted  for  by  this  house 
on  Forty-fifth  street.  It  is  purcliased  by  the  bank  on  a  foreclosure  of 
a  mortgage  which,  in  the.  former  report,  appeared  in  the  list  of  bonds 
and  mortgages.  "The  suspense  account,  balance  of  bankruptcy 
clause."  On  this  point  I  refer  Senators  to  pages  247,  248  and  235. 
This  is  only  carried  out  at  $10,000.     The  testimony   was  sufficiently 
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clear  and  distinct,  1  submit,  if  the  Senators  will  refer  to  it,  to  warrant 
Mr.  Ellis  and  Mr.  Eeid,  in  giving  at  least  that  valuation.  This  is  an 
account  that  at  one  time  amounted  to  $100,000.  It  had  been  cut 
down  in  the  reports  to  the  department  to  something  like  $40,000. 
The  department  had  cut  the  value  down  in  the  preceeding  year  to 
sometjiing  like  $20,000,  Ellis  and  Reid  put  the  value  at  $10,000,  al- 
though they  had  shown  to  them  a  letter  by  a  respectable  attorney  for 
the  receiver  in  this  case,  saying  that  the  estate  would  undoubtedly 
pay  thirty  cents  on  the  dollar.  Instead  of  taking  thirty  cents  on  the 
dollar,  on  the  whole  amount  of  the  claim  they  cut  it  down  to  $10,000, 
"cash  in  bank,  cash  in  Chatham  Bank,  etc." 

Neither  of  these  items  were  disputed.  Against  each  item  you  can 
put  page  212,  and  if  Senators  will  refer  to  pages  213,  214,  151,  152, 
they  will  find  there  was  instead  of  a  deficiency  an  actual  surplus  at 
the  time. 

On  this  examination  Reid  and  Ellis  found  an  apparent,  a  construct- 
ive deficiency  of  only  $24,000  in  a  bank  where  the  amount  of  assets 
was  $2,400,000  ;  but  one  per  cent. 

There  has  been  a  good  deal  said  about  the  character  of  the  assets  in 
this  bank.  Out  of  the  $2,400,000  you  find  what  ?  You  find  $2,200,- 
000  of  the  best  securities  in  any  bank  in  the  State  of  New  York  ;  mu- 
nicipal bonds  to  the  tune  of  $1,000;000  and  over  which  have  largely 
appreciated,  some  of  them,  since  then,  having  gone  up  to  114;  mort- 
.gages  to  the  extent  of  $1,000,000  nearly;  other  real  estate  and  other 
property  over  which  there  is  no  question.  And  my  friend  on  the 
other  side  talks  about  $400,000  of  the  Southern  securities?  In  all  of 
these  Southern  securities,  there  are  only  something  like  $200,000  car- 
ried out. 

But,  Senators  said,  southern  securities  no  decent  bank  would  invest 
in.  Wouldn't  they  ?  It  happens  that  nearly  every  bank  in  the  city 
of  New  York  has  invested  in  just  this  kind  of  securities.  I  ask  Sen- 
ator's attention  while  I  allude  to  a  few  institutions  which  have  done 
so.  Here  is  a  bank- — and  I  avoid  mentioning  the  name,  because  it  has 
been  alleged  in  this  discussion  that  a  bauk  properly  managed  would 
not  icvest  in  these  securities.  I  assert  on  the  other  hand  that  the 
best  managed  banks  along  back,  in  1871,  ,1872  and  1873,  invested  in 
just  this  class  of  securities  and  did  it  over  and  over  again.  Since 
then,  for  fear  people  would  think  they  may  have  beeu  mistaken  in 
their  judgment,  their  managers  have  been  marking  them  off  to  profit 
and  loss.  They  then  ceased  to  return  them  to  the  department  and 
have  refused  to  publish  them  in  the  report.  Here  is  a  bank  with  assets 
to  the  amount  of  $0,900,000,  with  a  surplus  of  over  $300,000,  having 
North  Carolina  bonds.  Another  bank  with  $7,000,000  assets,  had  Mis- 
souri, Georgia,  Texas  and  other  southern  State  bonds.     Another  bank 
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with  nearly  $4,000,000,  had  Tennessee  bonds.  Another  bank  with 
$9,000,000,  had  $160,000  South  Carolina  bonds.  Another  bank  with 
$2,200,000  of  assets,  had  Tennessee  bonds.  Another  bank  with 
$3,000,000  of  assets,  had  North  Carolina  bonds.  Another  bank  with 
$12,000,000  of  assets  had  Tennessee  bonds.  Another  bank  with  $12,- 
000,000  of  assets,  had  Tennessee  and  Georgia  bonds.  Another  bank 
with  $1,000,000  of  assets,  had  North  Carolina  bonds.  Another  bank 
with  $1,000,000  of  assets  had  Georgia  and  North  Carolina  bonds,  and 
the  list  is  not  complete  yet.  These  best  banks,  the  strongest  banks, 
obtained  these  very  securities,  either  in  the  purchase  of  them  permit- 
ted under  their  charter  or  by  virtue  of  the  "  Available  Fund  Clause," 
which  has  been  one  of  the  most  pernicious  clauses  contained  in  the 
charters  of  banks  from  their  organizations,  and  which  year  by  year 
the  superintendents  of  the  department  have  been  calling  upon  the 
Legislature  to  take  away. 

"What  do  we  find,  theu,  as  to  the  character  of  this  bank's  assets  ? 
Only  $200,000  of  questionable  assets  out  of  $2,400,000  of  as  good 
assets  as  you  will  find  in  or  out  of  the  State  of  New  York,  but  only 
this  small  amount.  And  now  what  ?  It  is  claimed  this  small  amount 
would  have  put  this  bank  into  the  hands  of  a  receiver.  It  would  no 
more  have  had  that  efPect — it  would  not  have  been  an  impulse  in  that 
direction — had  it  not  been  for  the  action  of  t'lose  two  trustees. 

But  a  deficiency  of  $24,000  was  found  on  this  examination  of  Ellis 
and  Eeid — not  an  actual  but  a  constructive  deficiency — and  now  what 
was  done  ?  These  trustees  are  required  to  make  up  this  deficisncy, 
There  is  correspondence  passing  between  Mr.  Ellis  and  these  men  con- 
nected with  this  bank.  My  friend  on  the  other  side  repeatedly  assured 
the  Senate  tliat,  after  the  discovery  of  the  deficiency,  the  department 
did  nothing;  that  absolutely  nothing  was  done.  He  tells  us  " there 
was  a  deficiency  discovered,  and  nobody  around  the  department  did 
any  thing,  but  let  it  pass  along." 

Senators,  in  not  one  solitary  instance,  is  this  statement  true.  Except 
in  the  case  of  Lhe  Third  Avenue  Savings  Bank,  you  cannot  find  a  case 
where  there  has  been  a  deficiency  of  any  magnitude  discovered,  a  de- 
ficiency of  any  appreciable  magnitude,  where  the  department  has  not 
immediately  taken  action,  either  in  the  form  of  writing  letters  to  the 
managers,  telling  them  —  not  issuiug  an  "  order"  which  amounts  to 
nothing  —  but  proceeding  under  the  subsequent  provision  of  this  act, 
telling  them  :  "  Gentlemen,  you  must  either  make  up  that  deficiency, 
or  I  will  report  you  to  the  Attorney-General;"  and  in  every  single 
instance,  as  testified  to  not  only  by  Mr.  Ellis,  but  by  Mr.  Lamb,  has 
this  been  done  withoutan  exception.  Either  they  have  been  required  to 
make  up  these  deficiencies  or  they  have  been  handed  over  to  the  At- 
orney-General  ;  and  the  only  case,  as  I  have  said,  of  any  appreciable 
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delay  is  in  the  case  of  Tlie  Tlaird  Avenue  Savings  Biink,  to  which  we 
■will  come  presently. 

In  regard  to  this  deficiency,  the  superintendent  writes   to  the  presi- 
dent-of  the  bank,  requesting  the  officers  to  make  that  up.     The  secre- 
tary of  the  bank  replies   that   he   is   sick,  that   this   is  a  matter  that 
should  go  before  the  board,  and  that  the  matter  will   come    before  the 
board  at  the  first  meeting,  which  causes  a  delay  of  two  or  three  weeks. 
There  is  a  meeting  of  the  board  ;  they  appointed  a  committee  to  con- 
fer with  the  superintendent,    and  when  the  question  is  voted  upon  by 
the  trustees  as   to  whether   they   will  appoint  this  committee  to  con- 
sult with   the   superintendent,   you   find  these    two   men   Moyd  and 
Gregory,    doing    what  ?      Voting    against    the    appointment    of    a 
committee  to  consult  with  the  superintendent  as  to  what  is  best  to 
do.     But  it  is  carried  in  spite  of  them,  and   the  committee  do  come 
up  and  consult  with  the  superintendent.     They  bring  up  the  then 
present  value  of  these  stocks  and  bonds,  and  show  the  superintendent 
that,  if  he  were   to   take  that  very  report  which   he  had  made,  take 
hat  very  examination  as  the  basis  of  his  action,  and  go  to  the  Supreme 
Court  with  it,    they  could  show   by   the   then   present   value  of  the 
bonds,  that  there  was  no   deficiency,   and   he  would   be  beaten  in  the 
court.     There  was  one  item  of  Brooklyn   city  bonds,  $140,000,  which, 
betwesn  the  time  of  that  examination  and  the  time   these  gentlemen 
came  up  and  conferred  with  Ellis,    had    been  sold  at   a  profit  beyond 
what  Ellis  had  valued  them  at,  a  profit  of  some  $14,000.     This  profit 
wiped  out  one-half  of  that  deficiency  with    actual  hard  cash,  and  the 
bank  then  had  it  in  its  till.     I   apprehend   that   that  portion  of  that 
deficiency  was  made  good.     That  is  not  all  ;  when  you  come,  down  to 
the  first  of  January,  you  find  these  municipal  bonds  have  appreciated 
from  ninety-eight  and  100,  up  to  104  and  105,  and  they  have  gone  on 
appreciating  since  then  year  by  year,  and   in  not  a  single  instance  of 
any  of  these  bonds,  except  the  Alabamas — has  there  been  a  deprecia- 
tion.    On  the  other  hand,  there  has  been  an  appreciation.     By  January 
1,  1875,  I  assert  that  this  deficiency  had  been  made  good,  and  that  the^ 
superintendent  would  have  been   powerless  in    attempting  to  hand  it 
over  to  the  Supreme  Court.    ■ 

What  do  we  find  during  the  year  1875  ?  The  superintendent,  look- 
ing at  these  two  and  a  half  million  dollars,  of  good  assets,  as  a  whole, 
knowing  that  the  difficulty  with  their  bank  only  arose  from  the  quar- 
reling of  its  trustees.  Upon  their  promising  to  remove  that  difficulty, 
he  relies,  and  I  submit  he  has  the  right  to  rely,  upon  his  conviction 
that  that  bank  is  going  on  to  success.  Especially  has  he  the  right  to 
rely  upon  it  when  he  leaves  in  that  bank  Eloyd  and  Gregory,  who 
were  antagonistic  to  the  president  and  other  officers,  to  watch  the 
bank  and  see  that  there  is  no  wrong  done,  and  that  there  is  nothing 
a32 
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going  on  out  of  the  way.  Certainly  a  superintendent,  with  these  men 
having  done  what  they  had,  to  overthrow  the  president,  with  these 
men  remaining  in  the  bank  to  report  any  kind  of  wrong,  to  enable 
them  to  get  control,  would  have  the  right  to  rely  upon  that  fact.  It 
would  be  a  circumstance  which  would  tend  to  lull  him  into  security  if 
no  complaint  came  from  that  quarter. 

The  Dank  goes  on  through  the  year  1875,  and  we  find,  when  we  get 
at  the  minutes  of  the  trustees,  that  these  two  men  are  keeping  up  the 
quarrel.  Fioyd,  as  appears,  by  votes  cast  again  and  again,  week  after 
week,  is  trying  to  get  himself  elected  president.  Finally  he  brings  two 
actions,  one  in  the  Supreme  Court,  to  remove  Mr.  Conkling,  the  then 
president  of  the  bank.  He  failed  in  his  efi'ort  to  get  him  removed, 
but,  in  the  October  of  that  year,  after  these  suits  have  been  bruited 
around,  the  depositors  begin  to  get  wind  of  the  fact  of  this  quarreling, 
then  the  deposits  begin  to  be  withdrawn.  In  the  meantime,  also,  the 
Third  Avenue  Savings  Bank  had  been  put  iuto  the  hands  of  a  receiver 
and  a  general  alarm  was  awakened  among  all  depositors.  When  we 
come  down  to  the  reports  of  January,  1876,  we  find  that  the  attention 
of  the  superintendent  is  brought  again  to  the  condition  of  this  bank. 
He  had  the  right  to  rely  upon  all  these  circumstances  during  the  year 

1875,  with  the  character  of  the  assets  and  these  two  men  left  there, 
and  no  complaint  made  ;  but,  still,  Mr.  Ellis  told  Eeid  to  keep  watch 
of  the  bank.  I  refer  to  pages  457  and  458  of  the  Senate  testimony. 
When  the  report  of  January  1, 1876,  came  to  the  department,  it  was 
sent  back  for  correction.  There  was  something  about  it  that  did  not 
look  right.     Eeid  then   goes   there  at  Ellis'   suggestion,  January  19, 

1876.  You  will  find  that  on  page  163.  The  indications  are  as  Eeid 
reports,  that  there  is  a  deficiency  of  something  like  $5,000,  but  there 
is  some  uncertainty  about  it.  The  report  is  corrected  by  the  bank  and 
is  again  sent  up  to  the  department,  February  twenty-fifth.  That  will 
be  found  on  page  484.  The  department  is  still  watching  the  bank, 
and  a  list  of  its  stocks  is  sent  down  to  Eeid  in  N'ew  York,  and  he  is 
required  to  get  the  true  values  and  report  to  the  department.  He 
reports  to  the  department  the  value  of  these  stocks,  page  460,  along 
in  March.  Then  March  seventh  Mr.  Eeid  is  required  to  make  a 
thorough  examination  of  this  bank.  Eeid  makes  an  examination 
March  fourteenth.  He  sends  the  report  of  his  examination  back  to 
the  department  on  March  fifteenth.  You  will  perceive  that  each  one 
of  these  steps  is  being  taken  as  fast  as  possible;  but  my  friend  says  ' 
"  nothing  was,being  done  all  this  time."  Each  step  follows  the  other 
regularly  and  promptly.  The  report  on  the  stocks  follows  the  report 
of  the  bank,  and  the  examination  follows  that.  The  result  of  a  par- 
tial examination  is  returned  in  March,  1875  ;  Eeid  sets  them  to  get- 
ting up  a  balance  sheet  in  regard  to  the   deposit  account ;  he  has  sus- 
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picions  in  regard  to  that,  and  not  until  May  twenty -sixth  does  he  find 
out  the  true  condition  of  that.  Thus  we  get  to  May  twenty-sixth 
From  January  thirty-first,  alinost  every  week,  right  along,  some  step 
is  being  taken  either  by  the  department  at  the  Albany  end  of  the 
route,  or  by  Mr.  Reid  at  the  New  York  end,  doing  something  in 
regard  to  the  investigation  of  this  bank,  and  not  until  May  twenty- 
sixth  does  the  final  letter  come  to  the  department  from  Mr.  Reid. 
Three  days  after  that,  on  June  first,  the  bank  is  handed  over  to  the 
Attorney-G-eneral  by  the  department.  Thus,  you  find  the  action  of 
the  department  in  this  case  taken  from  week  to  week,  and  from  time 
to  time,  was  prompt  and  decisive.  These  are  facts  left  out  of  my 
friend's  brief  which  he  has  had  printed  for  our  assistance.  After  it  is 
handed  over  to  the  Attorney-General  the  recommendation  remains  for 
a  month  and  a  half  in  the  Attorney-General's  office  before  a  receiver 
is  appointed,  the  receiver  not  being  appointed  until  July  14,  1876. 

And  now  I  submit  in  regard  to  the  Mechanics  and.  Traders'  Savings 
Bank,  whether  the  action  of  the  department  has  not  been  careful  and 
watchful,  and  such  as  would  have  been  adopted  by  a  person  occupy- 
ing a  position  which  the  superintendent  occupied,  situated  as  he  was 
in  the  midst  of  such  surroundings  in  connection  with  a  bank  pos- 
sessed of  this  kind  and  amount  of  assets.  And  let  me  call  your 
attention  for  a  moment  to  the  opportunities  my  friends  have  enjoyed 
for  making  out  a  good  case  here  if  there  had  been  any  thing  to  make 
one  out  of 

One  of  my  distinguished  friends  has  been  engaged  in  the  investiga- 
tion from  the  time  the  Third  Avenue  Savings  Bank  was  first  consid- 
ered in  the  city  of  New  York  before  the  committee —  something 
like  six  months.  Another  of  my  distinguished  friends  has  been 
engaged  in  the  department  of  the  superintendent  going  down  through 
the  letters,  records  and  docunientb  in  the  department.  He  lias  been 
aided  by  suggestions  from  a  clerk  in  that  department,  as  to  how  to 
shape  his  subpoena,  and  otherwise,  so  as  to  get  private  documents. 
He  has  had  no  stone  put  in  his  way,  but  has  been  authorized  to  rake 
down  through  every  letter,  official  or  unofficial,  every  memorandum, 
public  or  private,  every  document,  every  thing  there  was  in  the  de- 
partment, without  let  or  hindrance,  and  he. comes  here  after  that  ex- 
amination atid  brings  all  or  any  of  them  as  he  sees  fit ;  and  some  few 
little  specks  —  little  errors  of  judgment,  perhaps  —  are  all  the  things 
that  he  finds  with  which  to  stain  Mr.  Ellis'  official  career  —  nothing 
more.  The  fight  from  the  start  has  been  one  of  technicalities —  a  con- 
'stant  hunting  for  mice,  and  with  all  the  assistance  furnished  by  the 
respondent's  having  been  once  put  on  trial  and  compelled  to  go  into 
his  defense  and  show  his  hand,  with  all  the  light  that  has  given 
them,  our  friends  have  been  obliged  to  perpetually  shift  positions,  to 
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keep  dodging  behind  some  stump  or  tree  like  Indians  in  a  western 
slashing.  We  find  them  carrying  on  this  technical  warfare  all  the 
way  down  through  this  investigation  here  for  six  weeks,  trying  to  find 
out  something,  some  little  element  of  dirt,  some  little  speck,  either  of 
mistake  in  judgment  on  the  part  of  the  superintendent,  or  of  some  of 
his  clerks,  or  of  some  of  his  employees.  The  whole  four  years  of  his 
ofiBcial  life  has  been  raked  over  as  with  a  fine-tooth  comb,  and  it  would 
be  strange,  indeed,  if  occasionally  some  little  particles  of  dust,  which 
settle  on  the  head  of  any  man  during  four  years,  could  not  be  scraped 
up  here  against  him.  But  still  we  find  this  course  pursued,  and  we 
are,  therefore,  compelled  to  take  up  these  banks,  one  by  one,  even 
though  we  exhaust  your  patience  by  so  doing.  And  now  we  come  to 
The  Abingdon  Square  Savings  Bank. 

We  find,  in  1873,  in  December,  Reid  made  an  examination  of  this 
bank  and  reported  the  assets  $160,000  —  considerably  smaller  than  the 
amount  of  assets  contained  in  some  of  the  other  banks  ;  but  still  it  is 
something  of  a  bank,  with  a  deficiency  of  $1,500.  The  trustees  signed 
an  agreement  to  make  up  this  deficiency ;  the  trustees  doing  the  same 
in  this  bank  as  is  frequently  done  in  young  and  small  banks.  They 
bound  themselves  to  cover  this  little  deficiency;  and  this  having  been 
done  and  reported  to  the  superintendent,  the  bank  was  allowed  to  go 
on.  It  appeiars  that  the  trustees  signed  that  agreement  on  page  555, 
but  you  will  not  find  any  allusion  to  that  in  my  friend's  brief. 

We  come  to  the  January,  1874,  report,  and  we  find  a  sury)lus  of 
13,000  ;  July,  1874,  a  surplus  of  $3,700.  But  my  friend  says,  here  are 
deposits  in  the  Loauers'  Bank ;  and  for  a  quarter  of  a  day  the  exam- 
ination was  prolonged  to  show  there  was  $25,000,  $35,000  and 
$30,000  deposited  by  this  bank  in  the  Loaners'  Bank.  Before  we  got 
through  with  the  investigation,  it  appeared  that  every  dollar  of  this 
whole  amount  of  money  had  been  drawn  out  from  the  Loaners'  Bank 
before  the  Loaners'  Bank  failed,  with  the  exception  of  twenty-nine 
dollars  and  some  cents.  The  depositors  got  this  money  all  back. 
What  was  the  use,  then,  of  endeavoring  to  fasten  a  pin-hook  on  this 
item  with  a  view  of  possibly  catching  the  superintendent  as  he  slid 
along  down  the  trial  and  removing  him  from  office  for  this  ? 

In  the  report  of  January,  1875,  we  find  a  surplus  of  $3,500.  Eeid 
made  an  examination  in  November,  1875,  and  found  a  surplus  of 
assets  of  $4,400.  Thus,  from  the  examination  in  1873,  when  there 
is  a  little  deficiency  of  $1,500,  the  reports  that  come  to  the  Super- 
intendent of  the  Banking  Department  right  along  till  January,  1875, 
show  a  surplus.  Not  only  that ;  but,  in  the  latter  part  of  1874,' 
Eeid  was  passing  in  and  out  of  this  bank  frequently,  down  to 
November,  1875.  So  far  as  any  report  or  complaint  or  communi- 
cation from  any  source  comes  to  the  department,  the  superintendent 
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has  no  reason  to  be  suspicious  of  this  bank.    Eeid  examined  it  in 
November,  1875,  and  he  found  a  surplus  of  assets  of  $4,400. 

Thus,  passing  along  from  report  to  examinatiou  and  from  examina- 
tion to  report,  we  find  a  surplus  during  all  this  time.  Eeid  com- 
plained in  this  examination  in  November,  1875,  that  there  has  been 
an  exchange  of  real  estate  which,  in  his  opinion,  was  not  warranted 
by  law  ;  but  the  exchange  was  made  prior  to  the  time  of  his  dis- 
covery. My  friend  on  the  other  side  says,  he  could  have  discovered  it. 
Of  course,  if  he  had  known  they  were  exchanging  that  real  estate  on 
a  specific  d'ay,  he  might  have  had  an  examiner  down  there  to  have 
seen  them  make  the  exchange,  and  he  would  have  known  it;  but, 
while  he  was  having  his  examiner  there,  a  dozen  other  bank  men,  in 
other  banks  throughout  the  State,  might  have  been  running  away 
with  all  the  assets  they  had. 

If  you  hold  the  superiutendent  to  the  proposition  that  he  has  got 
to  know  every  day  and  every  hour  precisely  what  the  board  of  trus- 
tees is  doing,  precisely  what  every  member  of  the  board  of  trustees  is 
doing,  precisely  what  every  cashier  and  clerk  is- doing,  then  you  are 
asking  of  him  not  simply  the  powers  which  are  given  to  an  ordinary, 
man,   you  are  asking  that  he  shall  be  possessed  of    the  powers  of 
omniscience  ;  and  then  you  require  him  to  have  foreknowledge.     Then 
you  require  not  that  he  must  simply  know  what  is  going  on,  but  what 
is  to  be  going  on   in  all  these  four  hundred  institutions  throughout 
the  State.     You  are  asking,  also,  that  he  shall  know  what  is  going  to 
happen   to   the  real  estate  of  all  these  four  hundred  institutions;  to 
know  what  is  going  to  happen  to  these  stocks  and  bonds,  whether  they 
are  going  up  or  down.     I  submit  that  you  are  askiug  too  much.     This 
real  estate  was  exchanged  before  the  superintendent  came  in,  and  the 
depositors  had  derived  the  benefit,  and  the  report  shows  it.     The  ex- 
aminatiou in  November,  1875,  showed  a  surplus  of  $4,000,  and  the 
report  of  1876  showed  a  surplus  of  $7,000.     After  January,    1876, 
something  evidently  again  turned  the  attention  of  the  department  to 
this  bank,  and   on  July  6,  1875,   Mr.  Reid  goes  to  New  York  to  see 
whether  the  ofBcers  have  got  up  their  July  report.     The  department, 
it  is  claimed,  is  not  doing  any  thing  dui'ing  all  this  time,  and  is  not 
watching  any  of  these  banks;  but  Reid  goes  there,  and  drops  in  upon 
them  July  6,  1876,  and  he  writes  a  letter  to  the  department  which  will 
be  found  on  pages  576  and  577.     He  thinks,  from  the  looks  of  that 
report,  yet  incomplete,  there  will  be  a  deficiency.     He  has  not  made  a 
full  examination.     It  is  merely  an  instance  of  his  dropping  in  upon 
the  bank,  and  finding   enough  to  make  him  mistrust  a  deficiency. 
July  nineteenth  he  drops  in  again.     This, "Senators  will  recollect,  is 
the  case  where  the  letter  of  July  sixth   was  sent  out  to  Mr.  Ellis,  at 
Rochester.     Mr.  Ellis  comes  back.    "When  he  comes  back,  the  letter  of 
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July  nineteenth  is  called  to  his  attention.  Mr.  Lamb,  my  friend  as- 
serted, swore  positively  that  he  handed  that  letter  to  Mr.  Ellis,  and 
that  Mr.  Ellis  did  not  make  one  word  of  reply.  I  submit  that  he 
misstated  that  evidence,  Mr.  Lamb  says  he  handed,  as  Mr.  Ellis  came 
along  going  to  his  room,  the  letter  of  July  nineteenth,  to  him — but 
did  not  remember  of  his  making  any  reply.  Mr.  Ellis'  recollection 
is  that  he  said  to  him,  as  he  looked  over  the  letter,  "  attend  to  it,"  and 
passed  on  to  his  room.  How  common,  how  frequently  is  it  the  case 
with  any  of  us  that  a  matter  of  that  kind  is  left,  as  it  was  left  in  this 
instance  and  in  that  way.  Mr.  Ellis  is  just  getting  ready  to  go  on 
his  summer  vacation.  He  comes  in — he  and  his  deputy  being  in  full 
accord,  the  deputy  having  the  same  powers  to  deal  with  that  bank 
that  he  has,  and  relying  justly  on  the  judgment  of  his  deputy  and  on 
his  discretion,  he  tells  him  to  "  attend  to  it,"  keep  watch  of  it,  and 
passes  on,  making  his  preparations  for  his  departure.  But,  my  friend 
says,  on  the  receipt  of  that  letter  of  July  nineteenth,  Mr.  Lamb,  re- 
ported that  bank  to  the  Attorney-General.  My  friend  misstates  that 
evidence  also.  It  was  not  on  that  letter  of  July  niueteenth.  It  was 
on  a  subsequent  letter,  that  of  July  twenty-sixth,  that  Lamb  reported 
the  bank  to  the  Attorney-General.  But  my  friend  alludes  to  the  let- 
ter of  July  nineteenth,  as  mentioning  the  fact  that  in  January  first, 
preceding,  the  trustees  had  put  in  bogus  checks.  It  makes  a  great 
deal  of  difference.  Senators,  whether  you  consider  this  evidence  m  re- 
gard to  these  bogus  checks  as  of  the  date  when  Mr.  Ellis,  first  knew 
of  it,  or  as  of  the  date  when  it  first  occurred.  It  seems  from  this  let- 
ter of  Eeid's  that  this  bogus  check  business  was  in  January  preceding ; 
but  neither  Mr.  Ellis  nor  Mr.  Eeid,  nor  anybody  in  the  department 
knew  any  thing  about  these  bogus  checks  until  this  letter 'of  July 
nineteenth  was  received — nearly  six  months  afterwards.  But  Mr. 
Lamb  says  he  might  have  known  it  if  he  had  been  there.  Certainly, 
if  they  had  not  concealed  it  from  him.  There  are  instances  of  trans- 
actions going  on  in  savings  banks  where  even  the  trustees,  the  offi- 
cers, che  secretary,  the  treasurer,  all  the  officers  connected  with  it,  do 
not  know  what  is  being  carried  on  under  their  very  eyes.  Possibly 
you  will  ask  of  the  superintendent  —  having  only  some  400  institu- 
tions to  watch  in  the  State,  having  only  some  100,000  and  odd  clerks 
and  trustees  and  employees  in  the  various  banks,'  loan  and  guaranty, 
and  indemnity  and  trust  companies — possibly  you  will  ask  of  the 
superintendent  that  he  shall  know  every  thing  that  is  going  on,  every 
thing  that  is  being  done  by  every  one  of  these  100,000  men,  in  all 
these  institutions,  scattered  all  over  the  State.  If  you  ask  it  then  he 
cannot  comply  with  your  request.  You  are  asking  an  impossibility. 
I  do  not  think  you  will  ask  it.  Not  until  July  niueteenth,  until  the 
receipt  of  this  letter  of  Reid's  did  the  department  have  any  knowledge 
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of  the  facts  stated  in  i",  or  of  the  false  return.  I  turn  to  page  484  of 
the  Senate  testimony  as  bearing  upon  this  point,  also  the  commitiee 
testimony,  pages  306  and  577.  Now,  I  stated  that  my  friend  asserted 
that  Mr.  Lamb  reported  this  bank  to  the  Attorney-General  July  29, 
1876.  He  says  he  reported  it  to  the  Attorney-General  in  thi.=  letter  of 
July  nineteenth.  If  you  will  turn  to  page  581  you  will  Knd  that  he 
reported  the  bank  to  the  Attorney-General  in  the  letter  of  July 
twenty-sixth  —  this  letter  came  July  twenty-seventh,  and  then  he 
reported  to  the  Attorney-General.  Prom  the  time  of  the  receipt  of 
the  letter  of  July  sixth,  Mr.  Lamb  was  suspicious,  the  department  was 
suspicious;  the  letter  of  July  nineteenth  came,  and  their  suspicions 
were  quickened,  and  Reid  had  been  told  to  keep  watch  of  this  bank  ; 
aiid  July  twenty-sixth  he  writes  again  —  three  letters  during  the 
month  of  July.  Acting  on  his  suspicions  alone,  Mr.  Eeid  goes  repeat- 
edly into  the  bank,  and  keeps  close  watch  of  its  transactions ;  and 
when  the  letter  of  July  twenty-sixth  came,  then  Lamb  reports  the 
bank  to  the  Attorney-General. 

After  it  is  reported  to  the  Attorney-General,  the  Attorney  of  the 
bank  comes  up  and  has  an  interview  with  Mr.  Lamb,  Ellis  being  off 
on  his  vacation.  Mr.  Reid  examines  again  August  fifth,  and  brings  a 
report  to  the  department ;  and  Mr.  Lamb  then,  while  the  bank  is  in 
the  hands  of  the  Attorney-General,  favors  an  extension  of  time  in 
connection  with  it.  The  Attorney-Geuerp,l  extends  the  time  on  the 
suggestion  of  Mr.  Lamb.  And  still  it  is  claimed,  that  the  Superin- 
tendent of  the  Banking  Department  has  no  right,  no  power,  no  discre- 
tion, no  judgment  to  exercise,  in  regard  to  extending  the  time. 

There  has  been  some  criticism  attempted  in  regard  to  the  mortgages 
held  by  this  bank.  Following  the  evidence  down  through,  you  will 
find,  I  think,  without  exception  --there  may  be  one  exception  in  this 
case  — that  the  depositors  have  got  the  benefit  of  all  the  money  on 
these  mortgages;  Lamb  swears  that,  not  until  these  letters  of  July  — 
during  which  month  this  bank  was  handed  over  to  the  Attorney- 
General— not  until  then  had  there  been  anything  in  the  depart- 
ment, either  in  the  form  of  a  letter,  suspicion,  suggestion  or  com- 
plaint, but  that  this  bank  was  going  on  to  succeed,  and  had  it  not 
been  for  the  fact,  that  it  was  deemed  necessary  to  hand  over  the  Third 
Avenue  Savings  Bank  into  the  hands  of  a  receiver,  thus  awakening  a 
distrust  among  the  depositors  of  all  the  banks,  had  it  not  been  neces- 
sary to  have  done  that,  this  bank  would  have  been  successful  and 
prosperous  to-day. 

Let  me  now  pass  down  to  "  The  Trades'  Savings  Bank."  • 
In  going  over  the  history  of  this  bank  and  the  dealings  of  the 
department  with  it,  if  you  will  follow  me  from  point  to  point,  as  I  go 
along  down  through,  you  will  find  that  the  department  is  keeping 
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watch  of  this  bank,  also  exercising  that  right  of  judgment  which  the 
superintendent  had,  or  which  he  had  the  right  to  believe  he  had,  under 
the  action  of  his  predecessor,  under  the  language  of  the  law,  and  under 
the  action  of  the  Legislature  itself. 

The  Trades'  Savings  Ban  if  has  been  brought  up  here  as  one  toward 
which  no  leniency  should  have  been  exercised.  It  turns  out  that 
when  Mr.  Ellis  went  into  the  Banking  Department  in  the  spring  of 
1873,  this  Trades'  Savings  Bank  had,  how  much  do  you  think,  due 
depositors  ?  The  enormous  sum  of  11,100.  That  is  all,  as  appears  on 
page  139  of  the  Senate  testimony.  November,  1873,  Eeid  makes  a 
report  of  an  examination  of  that  bank.  That  was  not  filed  until 
November  twenty-sixth.  The  dates  of  the  filing  of  these  reports 
sometimes  becomes  important,  because,  in  the  line  of  investigation 
which  my  friend  pursued,  he  took  care  to  prove  the  time  when  the 
examination  was  made  rather  than  the  time  when  the  report  of  such 
examination  was  filed  in  the  department.  The  examination  of  No- 
vember 9,  1873,  was  filed  the  twenty-sixth.  There  was  then  a  surplus 
of  assets  of  $3,200,  and  the  income  was  about  even. 

Here  is  the  letter  which  Eeid,  on  that  examination,  sends  to  the 
superintendent,  and  the  superintendent  acts  under  this  letter: 

"  Hon.  D.  0.  Ellis,  Superiiiiendent  Bank  Dep't : 

SiE. —  The  undersigned,  appointed  to  examine  into  the  condition, 
working,  etc.,  of  the  Ti-ades'  Savings  Bank  of  New  York,  reports  : 

Last  spring  the  trustees  concluded  to  wind  up  the  affairs  of  this 
bank  and  had  paid  the  depositors  down  to  about  $1,100,  when  some 
of  them  resigned,  and  were  succeeded  by  the  present  officers,  who 
have,  by  energy  and  perseverance,  raised  the  deposits  to  nearly 
$29,000. 

The  president,  who  is  said  to  own  considerable  property,  says  he  is 
determined  to  make  the  bank  a  success.'  The  promise  of  seven  per 
cent  interest  to  depositors  ;  the  issue  of  coupon  certificates  of  deposit 
and  all  other  extraordinary  measures  are  to  be  abandoned,  and  every 
thing  in  future  to  be  done  upon  strict  business  principles. 

From  the  statement  of  assets  it  will  be  seen  that  there  is  an  apparent 
surplus  of  $2,230,  and  the  trustees  will  pay  any  deficiency  there  may 
be  in  meeting  the  expenses. 

Eespectfully  submitted, 

GEO.  W.  EEID. 

Examined  December  ninth. " 

This  letter  is  certainly  encouraging  for  a  small  bank  just  starting 
off;  but  not  satisfied  with  that  examination  of  November  9,  1873, 
although  there  is  a  surplus,  if  you  will  refer  to  page  102,  you  will  find 
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Reid  drops  in  again  December  15,  187-S.  You  will  not  find  this  on  my 
friend's  digest  of  testimony.  Eeid  steps  in  again  tlie  next  month  and 
makes  another  looking  over.  Then'comes  the  January  report  showing 
a  surplus  of  $4,300.  February  5,  1874,  Reid  has  anotlier  investiga- 
tion, and  writes  another  letter  to  the  department;  and  on  that  letter 
my  friend  says  "nothing  whatever  was  done."  At  page  173  of  the 
Senate  testimony,  if  he  refers  to  it,  he  will  find  Mr.  Ellis  reported  the 
bank  to  the  Attorney-General  the  very  next  day.  That  letter  of  Feb- 
ruary fifth,  which  has  been  heralded  hero  as  being  one  of  the  im- 
portant links  of  testimony  which  is  to  bind  this  respondent,  that  letter 
whiehr  speaks  of  there  being  a  warfare  among  the  trustees  of  the  bank, 
and  which  contains  account  of  the  hard  and  disagreeable  state  ofaifairs 
there,  that  letter  was  brought  out  here  and  read  with  great  emphasis, 
and  then  the  Senate  was  gravely  told  the  department  "remained  abso- 
lutely quiet  and  did  nothing  wliatever." 

By  turning  to  the  page  to  which  I  will  refer  you  will  find  the  very 
day  that  that  terrible  letter  came  to  the  department  Mr.  Ellis  reported 
the  bank  to  the  Attorney-General.  No  action  was  taken  ?  The 
Attorney-General  brings  no  action.  Why?  The  testimony  shows  you 
why.  Within  a  day  after  that  you  will  find  Mr.  Ellis  going  to  New 
York  to  investigate  in  regard  to  this  state  of  affairs  ;  j'ou  will  find  him 
going  into  the  bank  and  saying  to  these  gentlemen,  and  I  refer  you  to 
the  testimony  on  page  882,  '■  these  proceedings  must  not  go  on  ;  these 
oflScers  (mentioning  the  president  and  other  persons  connected  with 
the  bank)  must  go  out  and  other  gentlemen  must  be  instated  in  their 
places;  new  men  must  be  put  in  it  and  have  the  management  of  it;  " 
and  then  after  those  changes  are  made  the  bank  is  permitted  to  go  on. 
He  does  not  simply  rest  upon  his  investigation  alone.  He  puts 
the  officers  themselves  under  oath,  swears  them  there  as  to  the 
truth  of  the  statements  they  make.  As  my  associate  properly  sug- 
gests, the  complaint  in  this  case  as  appearing  in  this  letter  of  Mr. 
Eeid  to  Mr.  Ellis,  was  not  in  regard  to  the  insolvency  of  the  bank,  but 
it  was  in  regard  to  the  management,  the  way  in  which  the  bank  was 
run,  the  quarrelling  among  the  trustees,  with  this  policeman  in  there. 
Oh,  the  superintendent  does  nothing  in  connection  with  this  .bank  ! 
Why,  even  he  takeS'the'responsibility  of  passing  it  over  to  the  Attorney- 
General,  before  going  down  to  seew  hether  he  can  effectuate  a  change 
in  the  management,  and  he  succeeds  in  doing  it. 

My  friend  also  told  you  in  that  report  and  in  Schedule  G,  there  was 
shown  an  increased  value  of  the  fixtures  from  $4,000  to  17,000.  Is 
that  fair  treatment  of  this  Senate  in  reading  this  evidence  ?  When  the 
fixtures  are  put  in  at  17,000,  they  are  specified  as  not  simply  fixtures, 
but  "  value  of  the  lease,  of  safe  and  fixtures,"  and  in  the  other  case,  the 
lease  is  put  in  as  a  separate  item. 
323 
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Then  comes  the  report  of  January  1,  1875,  and  here  you  find  that 
the  assets  which  on  the  1st  of  January,  1873,  were  $1,100,  have  in- 
creased to  $160,000,  under  the  management  of  these  new  men,  whom 
the  superintendent  had  put  in.  Certainly,  he  hud  the  right  to  assume, 
that  these  gentlemen  were  proceeding  at  least  with  a  reasonable  pros- 
pect of  success. 

But,  in  October,  1875,  Mr.  Reid  is  giveu  a  commission  again  to  ex- 
amine the  bank.  You  do  not  find  this  in  the  brief  and  priaced  digest 
of  my  friend.  Mr.  Reid  examines  again  November  13,  1875,  and 
here  comes  in  once  more  the  importance  of  getting  the  correct  date  of 
filing. 

This  report  is  not  filed  until  December  2,  1875,  as  appears  on  page 
149.  There  then  appears  to  be  a  deficiency  of  assets  of  $6,538.29, 
and  of  income  of  $1,425.75.  Immediately  after  this,  Mr.  Ellis 
goes  to  New  York  and  has  a  talk  with  the  secretary  wlio  promises  that 
he  or  they  would  make  it  good.  But,  in  order  to  have  it  done,  in  order 
to  be  sure  that  it  is  done,  on  December  25th,  he  writes  a  letter  to  the 
Trades'  Savings  Bank  telling  them  unless  they  make  that  up  the  bank 
shall  go  into  the  hands  of  a  receiver.  He  does  not  hear  from  them 
by  December  30th,  and  he  telegraphy  to  them  and  an  answer  comes 
December  31st  that  they  have  made  it  up.  The  bank  report  of  Jan- 
uary 1,  1876,  comes  in  in  February,  and  it  is  shown  to  have  been  made 
up.  There  is  a  surplus  reported  of  $1,400,  and  still  the  department  is 
suspicious.  On  January  4th,  Mr.  Reed  is  in  to  see  this  bank,  watch- 
ing it  closely  during  this  time.  Not  yet  satisfied,  he  drops  in  again 
January  13th,  makes  another  examination  of  the  bank,  and  finds  a 
surplus  of  $2,400.  He  reports  that  surplus  to  the  superintendent.  He 
is  still  in  doubt  in  regard  to  his  examination  being  exact  and  correct. 
He  drops  in  again,  January  19th,  and  writes  another  letter  to  the 
department  in  which  he  says  that  he  is  still  in  doubt,  very  much  in 
doubt  as  to  whether  that  report  is  correct,  but  he  is  not  able,  from  the 
■way  in  which  they  keep  their  books;  to  accertain  precisely  where  the 
fault  is,  and  he  keeps  dropping  in  from  time  to  time  to  find  out  in 
regard  to  it.  He  complains  in  regard  to  the  Beach  street  property 
that  he  did  not  find  the  title.  It  subsequently  turns  out  that  that  title 
is  all  'right.  Mr.  Ellis  sees  him,  January  19th,  and  after  hearing  what 
he  has  to  say,  tells  him  to  keep  close  watch  of  the  bank,  and  he  does 
so.  When  the  July  report  comes  in  it  needs  correction.  The  super- 
intendent sends  it  back  for  correction,  and  when  it  comes  to  the 
department  again  a  commission  is  issued  to  examine  the  bank,  dated 
August  3,  1876.  August  9,  1876,  it  is  examined.  Prior  to  that  time 
Mr.  Ellis  swears  in  his  testimony  he  did  not  deem  it  "  unsafe  or 
"inexpedient"  for  this  bank  to  continue.  It  was  not  until  that  proof 
positive  — Reid's  rejjort  of  August  — was  brought  the  superintendent 
that  he  could  act. 
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The  superintendent  could  not  act  upon  suspicion,  as  appears  in  the 
testimony.  The  Attorney-General  could  not  put  the  bank  into  the 
hands  of  a  receiver  on  suspicion.  It  was  necessary  absolutely,  that 
beyond  suspicion  they  should  have  facts  upon  which  they  could  put 
their  fingers,  before  they  could  pass  it  into  the  hands  of  a  receiver,  and 
not  until  August  did  they  feel  authorized  to  take  that  action.  On 
August  they  did  feel  authorized  to  take  that  action,  and  on  August  14 
it  was  reported  to  the  Attorney-General. 

But  my  friend  says,  "  the  department  did  nothing."  Here  were 
three  separate  examinations  of  this  bank  made  inside  of  nine  months. 
But  it  may  be  claimed  tiiat  the  superintendent  ought  to  have  put  this 
bank  into  the  hands  of  a  receiver  on  the  first  examination.  That  had 
not  been  the  policy  of  the  department.  It  was  not  deemed  wise,  in  the 
exercise  of  that  judgment,  that  discretion  which  the  superintendent 
had  under  this  act,  whicli  he  had  a  right  to  believe  that  he  had.  The 
policy  was  one  of  leniency  to  carry  along  these  banks,  if  by  any  possi- 
bility they  could  be  carried  along  to  a  harbor  of  safety.  It  is  not 
neglect—  when  the  department  is  keeping  watch  of  a  bank,  dropping 
in  almost  daily,'  examining  it  three  times  within  nine  months.  It  may 
be  a  mistake  of  judgment,  but  it  is  doing  the  best  thing  possible  to 
keep  the  bank  along,  if  by  any  possibility  it  may  be  saved. 

This  bank  was  delivered  to  the  Attorney-General  in  August,  chiefly 
on  account  of  its  mortgages.  It  turned  out,  however,  that  these 
mortgages —  tlie  Mulvaney  and  Lesley  mortgages  —  were  recorded,  and 
it  turned  out,  also,  that  they  were  good  and  valid,  and  that  the  prop- 
erty was  worth,  as  appears  by  tlie  testimony  of  Mr.  White.  $35,000, 
and  the  depositors  have  got  the  full  benefit  of  them.  After  it  was 
handed  over  to  the  Attorney-General,  the  Attorney-General  carries  it 
along  for  months,  with  tlie  hope  that  the  trustees  might  put  the  bank 
on  a  safe  basis.  Thus,  we  find,  that  in  the  case  of  .the  Trades' 
Savings  Bank,  as  in  the  case  of  these  others,  the  superintendent  is 
exercising  his  best  judgment,  with  the  idea  of  carrying  it  along  into  a 
place  of  safety. 

Senator  Gekakd  —  Mr.  President,  I  move  that  we  take  a  recess  for 
ten  minutes. 

Senator  Staebuck  — Mr.  President,  we  have  listened  to  the  argu- 
ment of  the  counsel  for  the  respondent,  and  all  who  are  accustomed  to 
deliver  such  ai-guments,  know  how  they  exhaust  a,  man.  I  think  we 
ought  not  to  ask  him  to  continue  for  another  hour. 

Mr.  Chapman — Mr.  President,  I  certainly  appreciate  from  the 
bottom  of  my  heart,  the  kind  suggestions  made  from  one  side  of  the 
Senate  and  the  other,  but  I  feel  as  though  I  had  rather  conclude  what 
I  have  to  say  in  this  case,  if  I  can,  before  you  adjourn  to-day,  and  by 
two  o'clock.     I  shall  deal  with  the  Third  Avenue  Savings  Bank,  prob- 
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ably  in  a  very  general  way ;  and  I  think,  on  the  whole,  I  will  be  in- 
clined, with  a  rest  perhaps  of  five  or  ten  minutes,  to  go  on  with  what 
1  have  to  say. 

The  Senate  liereupon  took  a  recess  for  fifteen  minutes. 
Thanking  the  Senate  most  heartily  for  the  indulgence  which  they 
have  been  so  kind  as  to  extend  to  me,  I  will  endeavor  not  to  abuse 
their  patience,  but  for  a  very  short  time  longer,  and  that  only  in  the 
consideration  of  the  Third  Avenue  Savings  Bank.  And,  perhaps,  it 
is  as  well,  in  connection  with  that  bank  as  any,  that  I  should  call  the 
attention  of  the  Senate,  to  one  of  the  very  first  acts  which  the  super- 
tendent  performed  on  taking  his  seat  as  superintendent  in  February, 
1873.  Of  course  he  would  be  required  to  select  an  examiner.  E"ow; 
it  was  claimed  for  a  time  here,  that  the  examiner  of  the  Banking 
Department,  ought  to  know  every  thing.  It  was  not  claimed  perhaps 
in  the  broad  way  in  which  I  state  it;  and  yet  the  liue  of  questions 
put  forward  here  from  around  this  circle,  would  inevitably  lead  to 
the  conclusion  that,  by  some  Senators,  it  is  expected  that  an  examiner 
should  be  infallible. 

Now,  how  many  examiners  do  you  suppose.  Senators,  you  could 
find  competent  to  fill  the  bill  under  tjiese  requirements  ?  Without 
going  into  it  particularly,  1  will  simply  say  that  it  is  impossible  to 
find  a  perfect  examiner  until  you  find  a  perfect  man.  He  should  be 
possessed,  however,  of  nearly,  if  not  quite  all  the  qualifications  which 
the  Superintendeut  of  the  Banking  Department  should  have  ;  and  I 
will  presently  call  your  attention  to  what  those  requirements  would 
seem  to  be,  as  indicated  by  questions  around  this  circle. 

The  first  thing  the  superintendent  did  was  to  look  around  for  an 
examiner,  and  it  was  important  for  him,  as  a  new  superintendent,  to, 
so  far  as  possible,  find  some  man  who  had  had  experience,  provided 
he  was  competent  in  other  respects.  After  making  all  necessary 
inquries,  he  selected  one,  irrespective  of  party,  one  who  had  been 
selected  by  his  predecessor,  and  had  had  a  year  or  two  of  experience, 
Mr.  George  W.  Eeid.  Immediately  after  his  examination,  he  writes 
this  letter  to  him  : 

"  New  Yoke,  March  26,  1873. , 
Geo.  W.  Eeid,  Esq. : 

I  send  you  herewith  commissions  to  examine  the  National  Savings 
Institution  and  the  Mechanics'  Savings  Bank  of  Brooklyn.  I  have 
not  yet  perfected  my  arrangement  for  a  full  force  to  examine  the 
larger  banks,  but  probably  shall  by  the  time  you  have  finished  some 
of  the  smaller  institutions,  which  do  not  require  more  than  one  to 
make  an  examination.  I  will  write  you  at  greater  length  shortly  or  • 
will  see  you  in  person.     You  will  please  bear  in   mind   the  object  of 
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this  examination,  namely,  to  show  the  true  character  and  condition 
of  each  bank,  either  large  or  small,  old  or  new,  and  make  your  exam- 
ination rigidly  and  so  searching  as  may  be  necessary  to  find  out  and 
present  the  material  facts  for  the  protection  of  the  community  doing 
business  with  them,  without  partiality  or  bias.  Please  acknowledge 
receipt. 

Yours,  truly,' 

D.  C.  ELLIS,  SupV 

There  is  the  general  letter  of  instruction  to  the  examiner  given  by 
the  superintendent,  certainly  indicating  on  his  part  an  appreciation 
of  what  is  most  desirable  in  an  examiner  and  what  he  requires  an 
examiner  to  do.  Now,  in  obedience  to  and  in  accordance  with  that 
letter,  we  find  right  along  after  this,  so  soon  as  April  fourteenth,  the 
very  next  month,  that  an  examination  is  ordered  in  the  case  of  the 
Third  Avenue  Saving  Bank.  This  bank  \s^&  originally  a  bank  having 
some  $6,000,000  of  assets.  Only  the  year  before,  a  little  over,  perhaps 
there  had  been  an  exhaustive  examination  of  this  bank  going  on  for 
five  months.  Gentlemen  seem  to  think  it  does  iiot  amount  to  any 
thing  to  examine  a  bank.  But  for  five  month's  two  experts  had  been 
at  work  going  down  through  this  bank,  and  after  that  exhaustive 
examination  the  matter  went  into  court,  and,  as  reported  to  Mr.  Ellis, 
when  he  took  the  superintendency,  the  court  had  refused  to  put 
the  bank  into  the  hands  of  a  receiver.  But  there  had  been  so 
much  commotion  over  this  bank  that  Mr.  Ellis  does  what  ?  Does  he 
send  one  man  alone  and  rely  upon  liim  ?  Having  full  faith  in  his 
predecessor,  he  naturally  would  have  been  inclined  to  let  the  examin- 
ation of  the  year  before  answer  for  a  year  or  two;  but,  in  the  excess  of 
his  caution,  we  find  him  selecting  three  men  to  examine  the  Third 
Avenue  Savings  Bank.  He  selects  the  old  examiner,  Eeid,  who 
has  had  long  experience  as  an  examiner ;  he  selects  a  lawyer,  Mr.  Aid- 
rich,  so  that,  in  case  it  should  become  necessary  to  verify  titles,  or 
answer  legal  questions  lie  can  be  called  upon  ;  he  selects  a  third  man, 
Mr.  Vrooman,  and  sends  these  three  men  following  the  wake  of  his 
predecessor,  to  find  out  whether  there  had  been  any  deception  prac- 
ticed upon  him,  and  to  ascertain  the  whole  truth  about  the  bank's 
condition.  These  three  men  make  an  examination — are  there  quite 
a  while — and  they  find  in  the  bank,  a  bank  possessed  at  this  time  of 
$1,500,000  assets,  they  find  a  deficiency  of  $5,700;  one-third  of  one 
per  cent  on  the  assets  only  ;  and,  in  order  to  make  that  still  less  alarm- 
ing, they  find  and  report  to  him  a  surplus  of  income  of  -?io,700.  But, 
as  if  that  was  not  quite  sufficient  to  warrant  the  superintendent  in 
refraining  from  hostile  action,  these  gentlemen,  with'  the  report  which 
they  send  showing  this  one-third  of  one  per  cent  only, 'deficiency  in 
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assets,  and  a  surplus  of  income  of  nearly  that  whole  amount,  sent  this 
encouraging  letter.  I  read  only  the  portions  of  it  that  bear  upon  the 
point. 

"  The  courage  and   perseverance  with    which  the  trustees  stood  up 
under  the  pressure  of  a  run  for  forty-five  days,  in  which  the  deposit- 
ors  drew   out   of  that   bank    $100,000  a  da  y,  and  still    the   trustees 
stood   up  there  and   met    their  requirements  from  day  to  day  and 
almost  month  after  month.'' 

Senator  Sprague — What  date  was  that  ? 

Mr.  OHAPJViAisr— May  17,  1873,  pages  6,  and  7,  of  the  Senate 
testimony. 

We  find  these  trustees  thus  standing  up  and  battling  almost  against 
fate.  The  then  Superintendent  of  the  Banking  Department  stands 
by  them  and  assists  them.  Certainly,  the  new  superintendent  coming 
into  his  place  would  be  charitable.  It  would  have  been  wrong  I 
submit,  if  after  still  further  examination  he  had  not  attempted  at 
least  to  have  carried  out  his  predecessor's  line  of  policy,  provided,  in 
his  judgment,  it  would  succeed ;  surely  in  this  letter  there  was  sufii- 
cient  to  have  allayed  the  suspicions  of  any  one. 

As  they  say:  "The  courage, and  perseverance  with  which  the  trus- 
tees stood  up  under  this  pvesure  and  met  all  demands,  and  the  refusal 
of  the  Supreme  Court  to  appoint  a  receiver  appears  to  have  convinced 
the  remaining  depositors ,  that  their  funds  were  safe,  and  since  that 
time  the  deposits  have  been  steadily  increasing."  That  is  one  element 
tending  to  indicate  the  bank  was  bound  to  succeed.  But  to  read  on  : 
"A  large  number  of  the  old  board  of  trustees  having  resigned,  the 
vacancies  were  filled  with  'gentlemen  of  wealth  and  character,  who 
appear  determined  to  sustain  the  institution,  and  there  is  every  reason 
to  hope  that  it  will  be  successful." 

There  is  another  element  that  would  tend  to  indicate  success  on 
the  part  of  the  bank.  Mr.  Lamb  in  his  testimony  here,  you  will 
recollect,  mentions  that  as  one  of  the  most  important  elements 
"the  character  of  the  men,"  who  are  managing  an  institution  of  this 
kind,  and  it  is  one  of  the  most  important  elements.  Mr.  Ellis,  know- 
ing the  character  of  these  men  would  have  the  right  to  think  they 
would  carry  the  bank  through.  "  Their  personal  obligations  for  the 
deficiency  of  last  year  is  already  on  file  with  the  department."  Here 
is  another  element  that  would  tend  to  indicate  safety.  These  new 
men  were  not  only  bound  to  save  their  own  character  and  reputation, 
but  they  put  in  their  personal  bonds  to  the  extent  of  $100,000.  Is 
there  any  body  arour..d  this  circle  who  thinks  that  at  the  time  these 
men  signed  those  bonds,  they  supposed  there  was  any  legal  quibble 
by  which  they  could  get  out  from  paying?  But  I  read  farther,  "since 
our  examination,  the  troubles  in  Louisana  have  rendered  their  State 
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bonds  unsalable,  and  if  continued  may  cause  a  heavy  loss  to  the  bank. 
G-eoi'ge  W.    Reid,   May  17,   1873."     Senators  familiar   with   political 
movements  in  the  State  of  Lonisania,   dui'ing  those  years,  1873,  1874 
and  1875,  will  recollect  that  no  man  in  the  State  of  Louisiana,  not  to 
say  in  the  State  of  New  York,  no    man  in  the   Banking  Department, 
unless  possessed  oP  omniscience  and  foreknowledge  could   have  known 
what  was   to   come   out  of  those   troubles  in    that    State.     He  could 
only  deal  with   those    things    most  charitably  ;  and,  in  regard  to  the 
Louisiana   levee  bonds,   you   will  find    them  quoted  to-day  at  nearly 
fifty  per  cent  in  spite    of  all  these  troubles.     I  submit  whether  after 
the  superintendent   had  obtained  this   knowledge  in   regard   to  this 
Third  Avenue.  Savings  Bank,  after  he  saw  that  these  new  trustees  had 
gone  in  there,  after  he^ found  they  were  bound    to  carry  this  bank,  on, 
after  they  had  fought  one  fight  in  the  way  they  had,  and  had  come  out 
successful,  after  the  deposits  had  begun  to  increase,  after  these  men  had 
.put  in  $115,000,  T  submit  whether  he  was  not  justified  in  putting  faith  in 
its  prosperity.     Of  these   bonds   $100,000  was  put    in   at  first,   and 
not  until  the  next  year  did  they  go  on  and  complete  "the   agreement 
which   was   then  made  to  put  in  the  additional  $15,000.     When  the 
president,   Mr.   Green  —  or  whoever  it  was,  connected  vvitb  the  bank, 
came  home   from  Europe,   a   year   after  the  $100,000  was  put  in,  he 
indicates  honesty  of  intention  on  the  part  of  the  trustees,  by  patting 
his   name   down    for  another  $15,000.     Thus   at  the  end  of  the  year 
the  superintendent  finds  additional  indications    on  the  part  of  these 
men,  that  they  "mean  business,"  to  use  the  expression  of  my  learned 
friend  on   the   other  side.     They  do   mean  business  at  this  time,  evi- 
dently,  and,   if  it   had  not  been  for  the  panic  of   1873,   depreciating 
values  everywhere,    this  bank,  I  venture  to  say,   would  have  gone  on 
to   solvency  and    to  prosperity   and   success.     The   Banking  Depart- 
ment, I  do  not  suppose,  is  responsible  for  the  panic  of  1873.     Eeid's 
letter  breathes  confidence,    the   action  of  Mr.  Howell  had  been  in  the 
direction  of  a  lenient  policy;  but,  not  only  that  in  looking  over  the 
report,   Ellis  finds  that   Mr.  Howell     had  said   to    the  Legislature  : 
"Gentlemen,   I   have   taken    these   personal   bonds  not  only  in    this 
case  of  the  Third    Avenue  Savings  Bank,  but  in  the  case  of  the  Peo- 
ple's  Savings  Bank,  I  took  $55,000  of  them,    and   in  case  of  other 
banks  I  have  taken  other   bonds,"  I  have  exercised  that  discretion ; 
I  have  granted  this  leniency  to  this  bank  and   to   others.     And  Mr. 
Ellis   finding   that   Mr.   Howell  had  reported   all  these  facts  to  the 
Legislature,  and  the  Legislature  had  not  disapproved  of  it,  Mr.  Ellis 
had  a   right  to  assume   that'  he  could   follow  on  in    the  same  line. 
And  when   he   finds  that   Mr.   Howell   had  told  the  Legislature  that 
the  Supreme  Court  refused  to    appoint  a  receiver   upon  these  very 
assets,  thus  raising  the  very  point  made  here  in  regard  to  that   Tarry- 
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town  property  and  all  this  other  property,  he  bad  the  right  to  assnme 
1  submit,  that  the  bank  had  a  right  to  hold  them,  and  that  these  mea 
would  carry  this  bank  into  safety. 

But,  my  friends  have  succeeded  in  digging  out  Mr.  Smith  from  the 
Banking  Department,  aud  Mr.  Smith  comes  here  with  what  he  claims 
was  an  analysis  which  he  showed  to  the  superintendent  after  the  report 
of  July,  187?,  made  up,  not  as  of  the  date  when  the  report  purports 
to  be  made  up  by  the  bank,  July  first,  but  made  up  as  of  September, 
perhaps  the  very  last  of  September,  when  the  downward  indications  of 
the  market  were  reflected  by  the  trembling  which  preceded  the  panic. 
But  is  there  any  Senator  around  this  circle  who  will  say,  in  his  owu 
mind,  in  the  light  of  the  evidence,  that  this  man  Smith,  made  up  that 
statement 'and  showed  it  to  Mr.  Ellis,  along  in  September,  1873  ? 
How  does  the  evidence  staud?  Mr.  Smith  says  he  did  show  it  to  him. 
Mr.  Ellis  said,  the  first  he  ever  saw  of  that  paper,  was  when 
it  was  produced  here  upon  the  stand.  Is  it  possible.  Senators- 
looking  at  it  as  reasonable  men  — that  that  man  Smith,  whom  you  have 
seen  here  npon  the  stand,  after  making  up  this  report,  and  being  to 
the  trouble  of  getting  three  different  deficiencies,  if  he  had  made  it  in 
September,  1873,  would  not  have  shown  it  to  the  deputy,  would  not 
have  shown  it  to  some  other  clerk  in  the  department  ?  Would  he  not 
have  been  as  proud  of  it  as  a  hen  with  her  first  chicken  ?  Would  he 
not  have  handed  it  to  this,  that  and  the  other  one  ;  and  especially, 
after  the  bank  was  found  to  be  insolvent,  on  the  examination  iu  March, 
1875,  would  he  not  then  have  brought  it  out  from  his  secret  drawer, 
and  handed  it  to  Mr.  Lamb,  and  said:  "I  told  you  so;"  showing 
it  to  the  other  clerks  and  say  to  them  "I  told  you  so,  here  is  what  1 
handed  Mr.  Ellis,  in  September,  1873  ?  "  Not  a  thing  of  that  kind- 
On  the  other  hand,  Mr.  Lamb  says,  the  first  thing  he  ever  saw  or  heard 
of  that  paper,  was  after  he  was  subpoenaed  to  come  here  and  testify. 
He  says,  that  after  the  examination  of  March,  1875,  Smith  claimed 
that  he  had  told  Mr.  Ellis,  that  the  bank  was  not  solvent  in  1873.  If  he 
had  told  him  that,  would  he  not  have  brought  out  this  paper,  if  he  had 
had  it  ?  Did  any  body  see  that  paper  until  it  was  produced  here  upon 
trial  ?  And  hoiu  does  it  come  here  ?  On  Mr.  Smith's  own  invitation. 
He  tells  the  attorney  for  the  other  side  who  is  drawing  up  the  sub- 
poenas to  put  into  his  snbpcenas  the  word  "memoranda,"  aud  that 
brings  the  paper  before  us. 

But  this  man  Smith  had  been  examined  before  this  by  my  associate, 
and  on  that  examination,  he  swore  that  he  did  not  advise  with  the 
counsel ;  he  did  not  tell  him  any  thing  about  the  paper  ;  he  did  not 
convey  to  him  any  idea  of  any  thing  of  that  kind.  And,  still  Mr. 
Werner  comes  here  upon  the  stand,  and  testifies  to  a  conversation 
that  lie  heard  Smith  have  with  Mr.  Swaney,  a  clerk  in    the    Attorney. 
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General's  office,  only  a  day  or  two  ago,  in  which  Smith  said  to  Mr. 
Swaney  that  he  told  Mr.  Taylor  to  put  in  the  word  "  memoranda," 
in  order  to  get  that  paper  here.  Are  you.  Senators,  to  take  the  testi- 
mony of  a  man  who  has  been  tlins  careless  in  his  manner  of  testifying 
to  use  the  mildest  expression.  Let  me  call  your  attention  to  a  sen- 
tence or  two  of  his  testimony  on  two  separate  occasions.  I  i-efer  to 
pages  822  and  833  :  "Q.  Did  you  indicate,  before  the  subpcena  was 
served  upon  you  to  either  of  the  counsel  upon  the  other  side,  that  you 
had  this  private  memoranda  ?    A.  I  do  notknow  that  I  did  sir.    *    *    * 

Q.  Do  you  mean,  Mr.  Smith,  that  the  first  the  counsel  on  the  other 
side  had  any  idea  that  you  had  such  a  paper,  was  when  you  voluntarily 
produced  it  as  a  witness  ?  A.  I  rlo  not  know  of  any  thing  different 
from  that. 

Q.  So  far  as  you  know,  that  was  the  first  knowledge  thev  had  of  it  ? 
A.  Yes,  sir." 

That  would  seem  to  liave  been  suificiently  critical  to  have  directed 
his  attention  to  what  he  had  done.  After  dinner  he  finds  out  there  is 
a  little  materiality  to  this  evidence,  and  he  desires  to  be  i-ecalled,  so  as 
to  make  a  correction. 

On  page  874  he  is  examined  by  Mr.  Tracy  as  follows  : 

'■■  Q.  Do  you  desire  to  make  some  modification  of  the  testimony 
given  by  you  this  morning  ?     A.   Yes,  sir. 

Q.  Do  it  ?  A.  I  was  asked  by  the  counsel  for  the  accused,  in  sub- 
stance, if  I  had  informed  the  counsel  for  the  State  whether  I  had 
such  a  memorandum — whether  there  was  in  existence  such  an  analysis 
as  I  was  inquired  about  this  morning  of  the  July  report  of  the  Third 
Avenue  Savings  Bank  ;  I  did  inform  him  there  was  such  a  memoran-  ' 
dum  or  analysis  ;  that  he  asked  me  to  let  him  see  it,  and  I  refused  ;  I 
remembered  the  circumstance,  after  I  left  the  stand,  that  he  asked  me 
to  let  him  see  it,  and  I  remembered  the  refusal. 

Q.  That  is  the  correction  you  want  to  make?     A.    Yes,  sir. 

By  Mr.  McGuire: 

Q.  He  did  not  tell  you  how  he  learned  you  had  such  an  analysis  ? 
A.   I  told  him  that  I  had  such  an  analysis." 

Now,  is  it  possible  that  that  man  Smith  should  have  forgotten,  on  his 
first  examination  by  my  associate,  the  conversation  that  had  occnred 
between  him  and  Mr.  Taylor  in  regard  to  that  analysis  ?  Is  that  pos- 
sible when  it  transpires  that  he  told  Mr.  Taylor  himself  what  word  to 
put  into  his  subpoena  in  order  to  reach  that  analysis?  I  submit  Sen- 
ators, that  the  testimony  o(  the  witness,  thus  standing  when  he  claims 
that  he  had  such  a  jDaper,  and  in  connection  with  the  fact  that,  if  he  had 
had  such  a  paper,  he  would  have  shown  it  to  every  man  around  the 
324 
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ofBce,  I  submit  that  that  witness  cannot  impeach  the  testimony  of  Mr. 
Ellis,  standing  here,  as  he  does  unimpeached  and  unimpeachable  — 
not  even  in  spite  of  the  suggestion  of  my  friend  — ■  by  the  testimony  of 
Mr.  Cisco.  Take  the  whole  scope  of  Mr.  Cisco's  testimony — take  it 
in  connection  with  Mr.  Morrison's,  with  Mr.  Macy's,  and  Mr.  Stewart's, 
and  there  is  no  contradiction  between  them.  Why,  tell  me  what 
Ellis  was  down  there  to  see  Mr.  Cisco  for  if  it  was  not  to  find  out  what 
the  effect  of  closing  this  bank  would  be  upon  the  market.  There  is 
no  substantial  contradiction  between  these  two  men,  and  that  is  the 
only  case  of  contradiction  of  Ellis  b'y  witness  to  which  my  learned 
friend  has  alluded,  or  which  it  is  even  claimed  to  exist.  He  stands  here 
unimpeached  and  unimpeachable,  and  every  man  around  this  circle  wlio 
knows  De  Witt  C.  Ellis,  knows  that  if  there  be  an  eminently  truthful 
man  he  is  one  —  a  man  who  would  not  commit  perjury  or  swear  to  a 
falsehood  to  save  his  life,  much  less  to  save  the  position  of  Superin- 
tendent of  the  Banking  Department,  which  he  would  not  hold  after 
this  trial  is  through  with,  for  twenty-four  hours.  Every  person  here 
knows  that  the  statements  he  makes  here  are  to  be  believed,  and  none 
the  less  because  of  any  evidence  from  this  man  Smith.  Mr.  Ellis  is 
entitled  to  and  will  receive  credit  upon  this  question,  I  know. 

We  find,  in  connection  with  the  Third  Avenue  Savings  Bank,  that 
every  report  that  comes  to  the  department  from  the  bank,  after  Mr. 
Ellis  was  appointed,  shows  an  excess  of  assets.  If  there  had  been  a  de- 
ficiency at  any  time,  it  would  have  attracted  attention,  but  there  was 
nothing. suspicious  down  to  the  January  report  of  1875.  Much  has 
been  said  about  the  real  estate  having  been  increased  in  value.  There 
had  not  in  fact,  been  one  solitary  dollar  of  increase  either  in  the 
Tarrytown  property,  or  in  any  other  of  those  houses  and  lots,  from  the 
time  of  the  examination  in  April  1873,  until  the  report  of  January  1, 
1875,  which  did  not  come  to  Mr.  Ellis'  attention  until  after  Mr. 
Eeid's  examination  in  March,  1875.  Tiiere  are  differences  in  the  fig- 
ures returned,  it  is  true,  but  that  is  fully  explained.  They  returned 
as  real  estate  the  nine  houses  and  lots  in  the  city  of  New  York,  on 
which  there  are  mortgages,  and  it  appears  that  during  the  year  some 
portion  of  the  amount  of  these  mortgages  had  been  paid,  which  of 
course,  left  a  greater  value  in  real  estate,  which,  the  evidence  shows, 
accounts  for  all  these  differences.  Making  the  correction  due  by 
reason  of  these  payments  upon  these  mortgages,  and  you  will  find,  as 
I  have  said,  that  there  has  not'been  one  dollar  added  until  this  report 
of  January  1,  1875. 

And  now  a  word  as  to  this  report  of  January.  Lt  did  not  come  to 
the  department  until  along  in  February,  and  then  it  comes  in  with- 
the  returns  from  all  the  banks,  a  vast  mass  of  papers  and  documents, 
some  7,000  sheets  nnd  more,' all  dumped  into  the  dejiartment  together, 
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between  the  middle  of  January  and  February,  for  tabulation,  clasifi- 
cation,  analysis  and  arrangement.  Coming  in  thus,  with  all  these  re- 
turns, it  naturally  would  not  come  to  the  superintendent's  attention, 
and  did  not  come  to  his  attention,  untiL  Mr.  Eeid's  examination  in 
March,  1875.  And  now  we  come  to  the  point  over  which  the  most 
has  been  said,  and  upon  which,  and  concerning  which,  my  friend 
argued  something  like  a  day  ;  and  that  is,  the  inaction  from  the  time 
of  the  receipt  of  this  report  down  to  the  September  following  —  mere 
delay  —  that  is  all. 

But  it  has  been  suggested  here  in  the  form  of  questions  rather  than 
in  the  nature  of  a  statement,  that  Mr.  Ellis  ought  to  have  issued  an 
order  under'the  prior  provision  of  the  statute,  to  stop  this  bank  from 
going  on  with  its  business,  that  he  ought  to  have  issued  an  order  to 
prevent  them  from  paying  out  money  to,  and  taking  money  from,  de- 
positors. He  did  not  assume  to  act  under  that  branch  of  the  statute, 
he  proposed  to  act  under  another.  If  he  had  known  that  the  bank 
was  destined  to  go  on  until  September,  on  the  receipt  of, this  report  in 
March,  possibly  he  might  have  issued  an  order,  but  he  did  not  know 
that.  On  the  other  hand,  he  expected  to  close  this  bank  up  from 
week  to  week  ;  but  one  excuse  and  another  came  up  from  time  to  time, 
which  seemed  to  him  to  make  it  advisable  to  let  the  bank  pass  along. 
But  suppose  he  had  issued  an  order;  what  is  the  difference  between 
issuing  an  order  prohibiting  a  bank  from  receiving  or  'paying  out 
money  and  closing  the  bank  ?  None  whatever,  because,  if  he  had 
issued  that  order,  the  bank  would  have  gone  into  the  hands  of 
a  receiver  at  the  end  of  sixty  days,  and  on  the  motion  of  the  de- 
positor. At  the  end  of  sixty  days,  depositors  would  have  gone  there 
with  their  bank-books  and  demanded  the  money,  and  the  bank  would 
have  then  been  compelled  to  pay  depositors  as  fast  as  they  came  ;  and 
the  next  day,  with  this  run  precipitated  upon  it  the  bank  would  have 
gone  into  tiie  hands  of  a  receiver.  But  it  was  not  the  superintendent's 
idea  at  the  time  this  report  uf  March  came  to  him,  that  there  would 
1)6  this  delay.  He  did  not  deem  it  necessary  to  issue  this  order.  He 
was  acting  not  under  that  clause,  but  under  this  provision  of  the  stat- 
ute :  "  Whenever  it  shall  appear  to  him  that  it  is  unsafe  or  inexpedi- 
ent" he  shall  report  the  fact  to  the  Attorney-General.  He  admits 
that  it  so  appeared  to  him  when  Reid's  report  came  to  him,  and  now, 
what  is  his  excuse  for  not  acting  ?  I  submit.  Senators,  that  his  ex- 
cuse was  sufEcient  for  not  acting  under  these  circumstances,  situated 
as  he  was  in  the  midst  of  the  surroundings  that  then  environed  him. 
I  submit  that  he  was  not  only  exercising  the  wisest  judgment,  but  the 
greatest  zeal  in  taking  the  course  that  he  took.  I  mean  all  that  I  say 
when  I  say  that  I  believe  it  was  a  broad,  manly  and  wise  course  for 
the  superintendent  to  have  taken,  believing,  as  he  did,  that  he  had  the 
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right  to  exercise  his  jndgment  and  move  in  the  direction  which  seemed 
to  him  to  be  safe.  He  is  not,  I  insist,  the  protector  and  the  guardian 
of  1,000  depositors  bnly  in  one  bank — he  has  under  his  immediate  su- 
pervision and  control  the  whole  of  these  800,000  of  depositors. 

An  illustration  occurs  tome  Senators,  as  presenting  my  views  in  re- 
gard to  this  matter.  A  ship  is  coming  in  from  the  open  sea,  loaded 
with  "widows  and  orphans,"  if  yon  please.  It  has  come  in  sight  of 
port.  The  sliip  takes  fire.  A  half  dozen  of  these  widows  and  or- 
phans are  pushed  into  the  sea.  "What  is  the  captain  to  do  ?  He  may 
deem  it  "unsafe  "  to  leave  those  half  dozen  people  struggling  in  the 
waves,  but  what  shall  he  do  ?  Shall  he  stop  the  ship  and  go  back  and 
pick  up  the  half  dozen  persons  who  have  gone  into  the  water  ?  If 
he  does  this,  when  begets  them  on  board,  by  reason  of  the  delay,  not 
simply  those  persons  are  burned,  who  would  have  been  drowned,  but 
all  the  rest  are  destroyed.  I!  he  had  not  stopped  to  save  the  six,  he 
could  have  saved  all  the  rest.  But  he  stopped  for  six  and  all  were  lost. 
Would  that  be-the  part  of  wisdom  in  the  captain  governing  and  con- 
trolling that  ship  ?  Evidently  not.  And  so,  I  submit,  that  as  a  mat- 
ter of  wisdom,  as  a  matter  of  statesmanship,  when  the  Superinten- 
dent of  the  Banking  Department,  standing  in  his  place,  saw  that,  by 
proceeding  rapidly  he  would  not  only  destroy  the  few  depositors  in  the 
bank,  but  that  he  might  injure  the  many  in  all  other  banks,  it  was  the 
time  for  him  to  exercise  his  discretion  wisely,  and  to  act  in  the  inter- 
est of  the  many  and. not  solely  for  the  few. 

Senators,  let  mc  bring  up  to  your  minds  the  panic  of  1873,  when  all 
New  York  city  and  the  whole  country  was  trembling  with  fear  ;  when 
the  President  of  the  United  States  and  the  S(.'cretary  of  the  Treasury 
were  summoned  from  Wasliington  to  New  York  to  consult  with  finan- 
cial men  as  to  what  they  could  do  to  tide  the  community  on  to  safety. 
Suppose  at  that  time,  under  this  arbitrary  rule  —  that  some  persons 
seem  to  have  the  idea  should  obtain  —  suppose  at  that  time  the  exam- 
iner had  reported  this  bank  to  the  Superintendent  of  the  Banking 
Department— when  all  New  York  was  as  a  powder-house,  and  it 
would  have  required  l)ut  a  single  spark  to  have  exploded  every  institu- 
tion in  the  city,  what  would'  you  have  thought  of  the  wisdom,  the 
statesmanship,  the  discretion  of  the  superintendent,  if  he  had  thrown 
this  bank  then  into  the  hands  of  the  Attorney-General  and  hurled 
that  fire-brand  out  into  the  midst  of  this  excitement  ?  And  still  my 
learned  friend  on  the  other  side  argues  that,  under  the  law,  the  mo- 
ment it  is  reported  to  the  superintendent  that  there  is  a  deficiency,  no 
matter  what  tlie  surroundings  may  be,  no  matter  whether  in  the  midst 
of  panic  or  not,  he  must  go  on  blindly,  automatically  and  heedlessly 
and  turn  the  bank  over  into  the  hands  of  a  receiver.  No,  Senators, 
'  the  superintendent   has   by   law,   has  by   precedent,  and  he  ought  to 
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have  by  both,  the  right  to   exercise  his  discretion    and  his  judgment, 
provided  he  does  so  honestly  and  in  fnll  good  faith. 

But  now  what  did  he  do  ?  It  seems  to  be  assumed  that  he  did  noth- 
ing. The  letter  Eeid  sends  to  him  is  relied  upon  as  indicating  that  it 
was  a  bad  deficiency,  and  that  he  knew  it  was  a  bad  deficiency,  and  my 
friends  go  on  and  undertake  to  prove  how  very  bad  it  was.  Great 
stress  is  put  upon  that  letter  of  Reid's,  accompanying  the  report,  as 
showing  that  depositors  would  not  get  fifty  cents  on  the  dollar.  Don't 
my  friends  understand  that  when  they  are  proving  that  this  bank  has 
a  large  deficiency,  they  are  proving  our  case  ?  We  say  to  them  "  Prove 
it  just  as  bad  as  you  can  ;  so  much  the  more  excuse  for  our  delay  ;  so 
much  more  need  of  cautions  action  ;  so  mnch  more  call  for  hesitation 
about  precipitating  the  new  element  upon  the  community  in  this  hour 
of  excitement." 

There  was  nothing  in  that  letter  and  report,  taken  together,  that 
would  have  warranted  the  superintendent  in  putting  the  bank  into 
the  hands  of  the  Attorney-General  at  such  a  time.  It  was  ultimately 
put  into  the  hands  of  the  Attorney-General  on  this  letter  and  report. 
The  onlv  question  is,  what  was  his  excuse  for  the  delay  ?  Circum- 
stanced as  he  was,  coming  to  the  decision  of  this  question,  as  I  said 
awhile  ago,  with  his  construction  of  the  law,  and  on  his  belief  as  to 
its  being  the  right  construction,  he  exercised  that  general  discretion 
which  was  in  accord  with  what  he  believed  to  be  proper  and  right. 
What  did  he  do  when  the  report  came  in  -  He  saw  this  bill,  which 
had  been  pending  in  the,  Legislature,  contained  a  new  clause  in  regard 
to  "  mei'ger."  My  ingenious  Iriend  attempts  to  draw  out  of  the  testi- 
mony the  inference  that  he  did  not  want  to  put  the  bank  into  the 
hands  of  the  Attorney-General  then,  because  his  department  would  be 
investigated  if  he  did  so,  before  the  passage  of  this  bill.  There  is  no 
testimony  authorizing  any  such  inference.  It  i«  noL  within  the  legiti- 
mate construction  of  any  portion  of  the  testimony.  He  alludes  to  Mr. 
Lamb's  testimony.  Mr.  Lamb  does  not  say  Mr.  Ellis  conveyed  any 
such  idea  to  him  either  directly  or  indirectly.  Not  at  all.  Mr.  Lamb 
only  says  he  got  the  idea  that  it  might  interfere  with  the  passage  of 
thebill:  not- that  Mr.  Ellis  said  any  thing  of  the  kind,  but  that  he 
gathered  it  himself.  Mr.  Ellis  did  not  have  any  such  idea,  and  he 
could  not  have  such  an  idea  from  any  thing  in  connection  with  it.  Mr. 
Ellis  finds  in  the  bill  this  new  doctrine  —  this  doctrine  of  merger.  He 
says  :  "  Hard  times  for  banks  have  come.  Here  are  a  number  of  small 
banks,  and  if  I  overthrow  this  bank  now  it  will  frighten  depositors 
generally;  they  will  withdraw  deposits  and  then  these  small  banks 
must  fail.  Can  I  save  the  depositors  of  the  small  banks  in  any  way?" 
His  judgment  appears  to  have  been  correct  as  to  the  effect  of  affirma- 
tive action  on  this  bank  upon  the  small  banks,  because,  immediately 
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after  the  Third  Avenue  Savings  Bank  was  handed  over  to  the  Attor- 
ney-General, some  half-dozen  had  to  be  reported,  and  failed  within  as 
many  months. 

The  Senate  hereupon  adjourned  to  Thursday  morning,  August  six- 
teenth, at  ten  a.  m., 


Saratoga  Sprin-gs,  August  16,  1877  — 10  a.  m. 

The  Senate  met  pursuant  to  adjournment,  a  quorum  being  present. 

Mr.  Chapman'  continued  his  argument  as  follows  : 

Mr.  President  and  Senators,  I  shall  this  morning  continue  to  abuse 
your  patience  but  for  a  very  brief  space  of  time. 

Yesterday  I  had  selected  for  consideration  the  cases-  of  those  banks 
concerning  which  the  worst  possible  could  be  said  by  the  other  side. 
I  intended,  so  far  as  this  Third  Avenue  Savings  Hank  is  concerned,  to 
only  go  over  it  in  a  general  way,  and  to  allude  to  some  of  the  salient 
points.  I  shall  follow  the  course  intended,  and  shall  close  what  I  have 
to  say  this  morning  with  the  consideration  of  that  bank  and  such  sug- 
gestions as  may  occur  to  me  in  connection  with  it. 

Yesterday  I  called  your  attention-,  you  will  remember,  to  the  pro- 
ceedings instituted  by  Mr.  Ellis  after  he  first  took  his  position  as 
saperiuteiidout,  the  letter  which,  iuimediately  after  his  taking  his 
seat,  he  had  addressed  to  his  examiners,  the  fact  that  in  the  case  of 
this  bank  he  selected  three  to  examine  all  the  circumstances  connected 
with  the  previous  examination  by  Howell,  the  action  of  the  Supreme 
Court,  and  from  all  these  facts  and  circumstances  I  assumed  that  he 
had  the  riglit  —  inasmuch  as  the  bank  reported  a  surplus  from  year 
to  year  in  every  report  which  it  made  to  the  department — to  con- 
sider the  bank  in  substantially  the  same  condition  as  when  he  first 
took  possession  of  the  department;  and  when  the  Supreme  Court 
had  passed  upon  the  bank,  and  upon  its  right  to  hold  the  assets  which 
remained  in  the  bank  down  to  the  time  of  the  examination  in  1875, 
assumed  that  he  had  a  right  to  rely  upon  this  decision  of  the 
Supreme  Court  in  regard  to  these  assets  being  properly  held  by  the 
bank. 

We  then  come  down  to  the  report  of  the  examination  in  March, 
1875,  and  then  came  up  for  consideration  the  causes  of  the  delay  on  • 
the  part  of  the  superintendent.  Senators  will  bear  in  mind  this 
proposition,  that  Mr  Ellis,  so  far  as  his  delay  during  these  six  months 
is  concerned,  is  not  chargeable  with  neglect  of  duty.  He  is  charge- 
able only,  if  chargeable  at  all,  for  error  of  judgment.  It  was  not  a 
case  of  neglect  of  duty.    It  was  a  case  of  error  of  judgment,  if  any 
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thing.  In  the  testimony  itself  as  given  before  the  committee  —  and 
I  think  the  same  tiling  is  indicated  here  —  Mr.  Ellis  saw  tlie  emer- 
gency ;  he  knew  the  condition  of  this  bank  ;  he  knew  this  not  only 
from  the  report,  but  from  this  letter  of  Mr.  Eeid,  in  which  it  is, stated 
that  the  depositors  probably  will  not  get  more  than  fifty  cents  on  the 
dollar;  he"  fully  realized  the  position.  Then  the  question  addressed 
itself  to  his  judgment  as  to  what  was  the  best  thing  for  him  to  do 
under  tlie  circumstances.  Looking  over  the  ground,  he  finds  a  bill 
pending  in  the  Legislature  which  contains  this  new  clause,  in  respect 
to  the  merging  of  banks.  If  that  provision  should  pass,  if  the  bill 
should  go  through  the  Legislature  with- that  provision  incorporated 
in  it,  then  he  sees  a  possible  hope  of  saving  the  depositors  in  these 
dozen  o,r  more  other  banks  by  the  aid  of  that  clause.  Time  jjasses 
along,  and  on  the  seventeenth  of  .May,  something  like  a  month, or  so, 
the  bill  has  become  a  law.  Then  he  goes  to  New  York  to  "consult 
with  men  in  regard  to  the  feasibility  of  bringing  a  consolidation 
about. 

Now,  at  first  blush.  Senators,  it  may  seem  that  this  provision  in  re- 
gard to  merger  had  no,  significance.  If  it  had  no  significance,  why 
did  the  legislature  put  it  in  the  bill  ?  There  was  a  difference  of 
opinion  as  to  whether  there  was  any  merit  in  that  merger  clause  or 
not;  but  the  judgment  of  both  houses  of  the  Legislature  commended 
it  to  the  Governor,  and  the  two  branches  of  the  government  united 
in  the  proposition  that  there  was  in  that  merger  clause  something  of 
merit.  The  superintendent  had  great  confidence  in  the  possibilities  of 
doing  something  under  it.  But  I  noticed  that  my  friend,  in  reading 
that  merger  clause  of  the  law  read  that  portion  of  it  with  emphasis, 
which  says  that  the  "  Attorney-General  can  apply  to  the  courts  "  for 
an  order  providing  for  their  merger;  as  though  he  and  not  the  super- 
intendent was  to  act  under  it ;  but  the  Attorney-General  cannot 
frame  his  complaint  asking  for  the  merging  of  one  bank  with  another 
until  he  has  some  information  from  such  bank  as  to  whether  they  will 
accept  of  the  merger  or  not,  as  to  whether  one  bank  will  take  in  an- 
other or  not ;  as  to  whether  a  certain  strong  bank  will  take  in  another 
weak  bank  or  not ;  and  it  appears  here  in  the  testimony  of  Mr.  Ellis 
— or  would,  if  the  testimony  of  Mr.  Ellis  was  permitted  to  be  here — 
and  I  submit,  Senators,  is  it  not  strange,  although  a  week  nearly  hag 
passed 'away,  the  testimony  of  Mr.  Ellis,  in  this  case,  is  not  placed 
upon  our  files. 

The  President  here  read  a  note  from  the  stenographer  stating  that 
he  had  been  prevented  by  indisposition  from  furnishing  the  testimony 
of  Mr.  Ellis  as  promptly  as  he  would  otherwise  have  done. 

Mr.  Chapman  [continuing]— Mr.  President,  I  merely  alluded  to  this 
delay  as  being  one  of  the  significant  things  connected  with  this  prose- 
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cntion,  and  tliCTe  have  been  several  of  them.  Now,  if  my  friend, 
the  stenograpiier,  lias  been  sick,  what  would  otherwise  be  culpable 
neglect  in  him,  is  excusable.  It  ceases  to  be  a  neglect  of  duty  ou  his 
part. 

This  furnishes  to  us  an  illustration'of  the  very  proposition  that  I  have 
been  endeavoring  again  and  again  to  impress  upon  the  minds  of  Sena- 
tors, that  when  there  is  a  suflScient  excuse  for  not  doing  a  thing,  then 
the  party  is  not  chargeable  with  neglect  of  duty  for  not  doing  it.  It 
ceases  to  be  a  duty  when  there  is  a  sufficient  excuse,  and  I  invoke  the 
application  of  that  same  principle  to  the  case  of  the  superintendent. 
If  he  has  a  sufficient  excuse  for  a  non -performance  of  an  act,  sufficient 
to  justify  him  in  his  own  mind  at  the  time,  then  he  is  not  guilty  of 
neglect  of  duty. 

But,  in  regard  to  this  merger  clause,  I  say,  oi'  was  saying,  it  ap- 
pears in  the  evidence  in  this  case,  that  Mr.  Ellis,  believing  there  is 
merit  in  that  provision  of  merger,  goes  to  the  Attoruey-fjreneral  and 
consults  him  in  regard  to  it ;  and  the  Attoi'ney-General  advises  him  to 
go  to  New  York,  and  see  what  can  be  done  among  the  bank  men. 
But  we  are  told  that  the  Bank  Superintendent  has  no  business  to  bo 
advising  with  anybody  ;  and  still  the  very  same  Senators,  or  the  very 
same  persons  who  think  that  he  has  not  the  right  to  seek  advice,  but 
should  act  on  his  own  judgment,  will  excuse  the  action  of  the  Attor- 
ney-General for  the  delays  that  occur  in  his  department  and  under 
his  administration,  by  saying  that  he  advised  with  the  Superintendent 
of  the  Bank  IJepurtment  wlio  advised  delay.  The  rule,  if  it  works 
on  one  side,  you  surely  must  permit  to  be  applied  upon  the  other. 
But  the  superintendent,  after  consultation  with  the  Attorney-General 
in  regard  to  this  merger  clause,  after  the  Legislature  has  come  to  the 
conclusion  that  there  is  some  merit  in  that  proposition  of  merger, 
goes  to  New  York  and  consults  with  these  bank  men.  Some  of 
them  are  clearly  in  favor  of  it ;  some  think  it  feasible ;  others  do  not, 
and  he  says  to  them  :  "  think  this  matter  over  and  I  will  come  down 
again,"  he  goes  down  again,  but  the  matter  has  not  yet  come  to  a 
head,  and  the  third  time  he  goes  to  New  York  to  see  whether  the 
thing  can  be  effected,  and  that  last  trip,  is  to  decide  the  question:  If 
these  banks  cannot  be  saved  under  this  merger  clause,  as  he  testifies 
to  you,  then  he  proposes  to  proceed  to  hand  the  bank  over  to  the 
Attorney-General  to  be  put  into  the  hands  of  a  receiver.  Let  me 
call  your  attention  to  the  good  effects  of  this  merger  clause,  if  the 
hopes  of  the  Legislature,  and  the  hopes  of  Mr.  Ellis,  in  regard  to  the 
virtue  of  that  provision  had  been  realized.  Let  me  call  your 
attention  to  a  few  of  the  beneficent  results  that  would  have  fol- 
lowed. I  submit  whether,  in  the  light  of  subsequent  events,  it 
would  not  have  been  better  for  the  savings  banks  depositors  throuo-h- 
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out  the  State,  whether  it  would  not  have  been  better  for  the  savings 
bank  interest,  whether  it  would  not  have  been  better  for  financial 
institutions  generally,  if  the  stronger  banks,  the  larger  banks,  had 
consented  to  have  taken  up  these  half  dozen,  or  eight  or  ten  smaller 
ones,  and  taken  them  and  their  depositors  along  out  of  the  shoals  of 
disaster  into  the  harbor  of  .safety.  In  that  case,  they  could  have 
carried  these  broken  banks  through,  the  banks  would  have  been  saved, 
the  depositers  would  have  been  saved,  and  the  larger  banks  would 
have  been  uninjured.  Suppose,  Senators,  one  of  these  banks,  with 
$20,000,000  assets,  and  a  surplus  of  $6,000,000  or  $7,000,000,  had  seen 
fit  to  have  joined  with  some  of  the  other  larger  banks,  and  picked  up 
these  banks  of  1100,000  assets,  with  a  small  deficiency  —  all  these 
smaller  banks,  and  taken  them  along,  would  it  not  have  been  vastly 
better  for  the  community,  than  to  have  permitted  these  disastrous 
failures  ?  They  could  have  done  it  without  injuring  themselves,  and 
the  savings  bank  interest  would  have. been  safe  to-day,  and  they  would 
not  be  liable  to  attacks  from  any  quarter.  There  was  merit  in  that 
proposition  of  merger. 

Take  the  case,  as  a  further  illustration,  of  insurance  companies. 
There  have  been  failures  of  small  insurance  companies^within  the  past 
few  years,  and  the  confidence  of  the  public  has  been  badly  shattered 
in  connection  with  them.  Suppose,  a  few  years  ago,  the  larger  insur- 
ance companies,  realizing  the  rocks  that  were  lying  ahead,  had  joined 
together,  and  taken  up  these  smaller  ones  and  gonp  on,  the  confidence 
of  the  public  would  have  remained  in  the  insurance  interest,  policy- 
.holders  would  have  been  protected,  and  the  policyholders  in  these 
larger  companies  would  have  been  uninjured,  how  much  better  would 
it  have  been  for  the  insurance  interest?  And  that  same  principle 
applied  to  savings  banks  would  have  saved  the  rephtation  of  savings 
banks  in  the  State  and  throughout  the  country.  A  very  few  years  ago 
every  man  throughout  the  State  of  New  York  could  say  that  no 
savings  bank  had  .ever  failed  within  the  State,  and  so  long  as  this 
condition  of  things  remained,  just  so  long  did  every  body  have  confi- 
dence in  these  institutions.  To-day,  since  these  institutions,  one  after 
another,  have  been  continually  dropping  out  of  the  current,  we  find 
men  beginning  to  be  suspicious  of  savings  banks.  They  are  fearful 
to  put  money  in  them,  and  there  is  constantly  going  on  a  withdrawal 
of  deposits.  And,  Senators,  one  of  the  injurious  results  connected 
with  this  investigation  will  be  the  tendency  to  weaken  confidence  on 
the  part  of  depositors,  caused  largely,  in  my  opinion,  by  the  evidence 
which  has  been  permitted  to  come  in  here  in  connection  with  sales 
made  by  receivers.  And  let  me  say  one  word  right  here  in  regard  to 
receivers.  Their  transactions,  made  possible  under  the  law,  will  one 
of  these  days  become  a  subject  of  investigation  by  the  Legislature  and 
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courts.  There  is  more  weakness  and  rottenness,  and  criminal  neglect 
cuddling  under  the  mantle  of  the  courts  with  property  in  the  hands 
of  receivers,  than  can  be  found  in  all  the  companies  and  all  the  cor- 
porations that  have  been  organized  in  or  out  of  the  State.  Let  me 
call  up  just  one  illustration.  Take  the  case  of  this  very  Third  Avenue 
Bank.  The  receiver  takes  the  assets  in  his  hands,  and  although  hold- 
ing them  but  a  year,  or  a  year  and  a  half,  he  has  permitted  $70,000  to 
slip  out,  away  from  widows  and  orphans,  away  from  depositors,  gone 
for  the  benefit  of  lawyers,  for  the  benefit  of  receivers,  for  the  benefit 
of  appraisers.  Of  what  earthly  use  was  it  to  get  three  men,  paying 
them  a  salaiy  of  $1,500  apiece  to  appraise  property  —  or  $20,000  going 
to  one  attorney  for  bringing  suits  on  bonds  claimed  to  be  utterly 
worthless.  Here  is  where  the  absorption  of  the  funds  largely  goes. 
But  then  comes  the  depreciation  in  real  estate  and  in  other  property, 
by  reason  of  forced  sales.  And  is  it  surprising  that  the  Superintendent 
of  the  Bank  Department,  if  gifted  with  ordinary  wisdom,. should  have 
sought  for  some,  for  any,  possible  way  by  which  he  could  get  out  from 
putting  these  banks  into  the  hands  of  receivers  and  causing  depositors 
these  losses?  He  did  look  over  the  ground.  The  Legislature  essayed, 
as  he  thought,  to  furnish  him  a  plan  by  which  he  could  get  around 
this  danger.  He  endeavored  to  act  under  this  merger  clause.  He 
went  to  New  York  aud  consulted  with  bank  ofBcials,  after  consulting 
with  the  Attorney-General,  and  after  being  advised  by  him  to  go  down 
aud  see  what  he  could  do. 

But  it  has  been  said  here,  "  nothing  came  of  it."  That  is  very  true. 
How  many  of  us.  Senators,  act  on  our  best  judgment,  with  the  idea 
of  bringing  about  a  certain  result,  aud  nothing  comes  of  it.  We 
have  been  informed  in  the  progress  of  this  trial,  that  some  Senator 
around  this  circle  got  "  ambushed"  the  other  day,  at  the  races.  We 
sometimes  think  a  certain  horse  is  going  to  win,  but  we  often  find  to 
our  sorrow,  the  other  horse  is  victor.  Are  we  to  be  charged  with 
culpable  neglect  of  duty,  because  we  did  not  see  and  know  that 
■' nothing  would  come  of  it?"  The  superintendent  acted  in  connec- 
tion with  this  merger  clause,  acted  honestly,  acted  in  accordance  with 
his  best  judgment,  acted  in  accordance  with  the  advice  of  the 
Attorney-General.  Now,  because  nothing  came  of  it,  are  we  to  be 
told  that  he  had  no  right  to  assume  that  any  thing  might  come  of  it  ? 
He  exercised  the  best  judgment  which  he  had,  and  having  exercised 
that,  under  these  circumstances,  in  the  midst  of  all  these  surround- 
ings, I  submit  that  he  is  not  to  be  judged  harshly,  because  nothing 
came  of  it. 

The  third  time,  as  I  said,  that  he  went  to  New  York,  he  happened  to 
strike  the  city  iu  the  midst  of  Duncan,  Sherman  &  Co.'s  failure. 
Now,  it  may  be,  that  there  are  Senators  who  would  say  that  he  ought 
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to  have  put  the  bauk  instantly  into  the  hands  of  a  receiver,  although 
there  was  this  panic.  I  attempted  to  reply  to  that  suggestion  yesterday. 
Other  Senators  may  say  that  he  bad  do  business  to  consult  or  advise  with 
these  gentlemen  in  New  York.  Now,  I  submit  that  there  is  no  man 
in  this  world  so  wise,  possessed  of  so  much  knowledge,  that  he  needs  to 
scorn  the  advice  of  many  a  man  about  him.  A.nd  to  whom  does  the 
superintendent  go  for  advice?  Does  he  go  to  some  man  who  knows 
nothing  and  can  know  nothing  in  regard  to  the  issues  which  are  pre- 
sented for  his  decision  ?  On  the  contrary,  he  goes  to  such  men  as  Mr. 
Stewart,  president  of  the  largest  trust  company  in  the  United  States, 
if  not  in  the  world,  not  particularly  interested  in  savings  banks;  he 
goes  to  such  men  as  Mr.  Morrison,  president  of  the  State  Bank,  that 
has  the  payment  of  interest  upon  the  State  securities,  the  accredited 
agent  of  the  State  not  connected  with  savings  banks.  Then  he  goes 
to  such  men  as  Mr.  Sisco ;  then  he  goes  to  such  men  as  Mr.  Macy, 
president  of  one  of  the  largest  and  best  savings  banks  in  the  city  of 
New  York,  and  in  the  State.  These,  Mr.  Ellis  selects  as  persons  with 
whom  to  advise,  the  men  who  are  at  the  head  of  the  very  strongest 
institutions  of  the  kind  in  the  country,  and  they  advise  delay. 

Let  me,  in  this  connection,  call  your  attention  briefly  to  a  little  of 
the  evidence.  My  learned  friend  en  the  other  side  read  some  por- 
tions of  the  evidence  of  Mr.,  Stewart,  with  whom  Mr.  Ellis  advised, 
and  omitted  to  read  some.  I  wish  to  call  your  attention  to  the  testi- 
mony of  Mr.  Stewart  on  page  438,  single  question  and  answer:  "  Q. 
You  have  a  general  knowledge  ?  A.  I  have  a  general  knowledge. 
It  is  imjiossible "  —  and  I  wish  to  emphasize  this  answer  of  Mr. 
Stewart,  clear-headed  and  shrewd  business  man  as  he  is — "It  is 
impossible,  looking  at  a  report  retrospectively,  to  say  what  a  man 
would  ha\e  done  under  the  circumstances.  With  the  light  I  now 
have,  with  this  report  in  my  hand.  I  should  think  it  would  be  the 
duty  of  the  superintendent  to  close  it  up.  But  it  is  impossible,  look- 
ing back  at  the  assets  as  they  would  have  stood  a  year  and  a  half  or 
two  years  ago,  looking  retrospectively  at  this  thing,  to  say  what  a  man 
would  have  done,  or  should  have  done." 

Then,  also,  on  page  439 :  "  Q.  Suppose  Mr.  Ellis  closed  it  at  the 
time  he  first  talked  with  you  about  it,  what  do  you  think  would  have 
been  the  effect  then  ?  A.  I  think"  (this  is  a  portion  which  my  friend 
did  not  read),  "  I  think  it  might  have  increased  the  uneasiness  pre- 
vailing among  depositors  of  savings  banks,  and  the  fear  was  that  it 
might  lead  to  a  general  run  on  savings  banks."  That  is  his  judgment 
in  reo-ard  to  the  danger  of  hasty  action,  and  about  which  Mr.  Ellis 
was  to  decide  ;  and  then  he  goes  on  giving  elements  which  would 
enter  into  the  decision  which  Ellis  was  about  to  make  ;  elements 
which  concerned  Mr.  Ellis;  elements  which  he  was  restrained  by,  and 
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which  he  was  bound  to  give  weight  to,  and  he  concedes  that  there  is 
one,  and  another  and  another  element  which  entered  ,  into  the  ques- 
tion which  Would  tend  to  influence  him  in  the  making  up  .of,  his 
judgment;  and  he  says:  "  That  would  be  a  question  for  the  man 
himself  to  pass  upon.  In  other  words,  sitting  here,  looking  at  it  retrb- 
spectively  "  — J  ask  Senators  to  mark  —  "  in  other  words,  sitting  here, 
looking  at  it  retrospectively,  is  a  very  different  thing  from  taking  it 
up  with  the  surrounding  circumstances,  and  passing  judginent  then." 
There  is  a  vast  difference,  Senators,  between  the  position  Mr.  Ellis 
was  occupying  in  1876,  with  this  merger  provision  before  him,  with 
the  possibilities  of  appreciation  in  real  estate  and  in  securities,  and 
with  the  dangers  of  a  panic  impending,  than  looking  at  it  now  with 
your  present  knowledge,  and  in  the  lights  of  events  which  have 'fol- 
lowed 1875. 

Now,  I  will  call  your  attention  to  another  bit  of  evidence,  and  that 
will  be  the  only  one  I  will  refer  to,  provided  you  will  read  the  testi- 
mony of  these  gentlemen  —  Stewart,,  Macy,  Morrison  or  Sisco,  and 
read  the  whole  of  it.  In  the  testimony  of  Mr.  Macy,  my  friend 
having  read  portions  and  skipped  portions,  I  submit  that  it  is  but 
right  that  I  should,  even  though  it  may  detain  you  a  little,  call  your 
attention  to  some  testimony  he  omitted  to  read  on  pages  464,  465  and 
466.     Mr.-  Macy  says : 

"  Q.  Will  you  tell  what  occurred  between  you  and  Mr.  Ellis  as  far  as 
you  can  recollect  it  ?  A.  It  was  a  general  conversation  ;  1  remember 
very  distinctly  my  reply  first  was  to  close  it  up  at  once. 

Q.  That  was  your  first  suggestion,  ?  A.  Yes,  sir ;  then  we  got  to 
discussing  the  interest  of  the  savings  banks,  which  was  very  large 
through  the  State ;  the  excitement  was  very  great  at  that  time  in 
regard  to  their  failure;  we  discussed  as  to  whether  it  would  be  to  the 
interest  of  the  savings  banks  generally  throughout  the  State  to  delay 
it  for  a  short  time ;  I  think  that  was  our  conclusion,  to  delay  it  a  lit- 
tle while;  but  not  long. 

Q.  The  length  of  time  was  left  indefinite  ?  A.  Yes,  sir;  I  think 
that  was  about  the  1st  of  August,  1875. 

Q.  Your  idea  is  that  this  conversation  was  about  the  first  of  August  ? 
A.  Yes,'  sir,  it  might  have  been  a  month  or  two  before. 

Q.  You  cannot,  I  suppose  give  all  the  conversation  that  passed  be- 
tween you  and  him?  A.  No,  sir;  it  was  a  general  conversation  relative 
to  the  savings  bank  interest  of  the  whole  country. 

Q.  Do  you  recollect  of  his  calling  your  attention  to  the  fact  that  the 
Third  Avenue  Savings  Bank  was  insolvent,  and  he  came  to  talk  with 
you  about  the  expediency  of  closing  it  up  then  ?  A.  Yes,  sir:  that 
was  the  object  of  the  interview." 

Then  Mr.  Macy  was  asked  whether  Mr.Ellis  had  giving  him  full  in- 


1797 

formation  as  to  the  affairs  of  tlie  Third  Avenue  Savings  Bank,  and  he 
Sfkid  "no,  but  I  was  pretty  familiar  with  the  bank  and  the  situation 
of  it.'^ 

Then  we  pass  over  to  page  466.  Here  comes  evidence  bearing  on  the 
question  to  which  I  alluded  yesterday,  that  the  worse  the  showing  of 
the  bank  on  this  examination,  in  1875,  the  more  necessity  there  was 
for  cantioft  and  care  on  the  part  of  Mr.  Ellis  in  his  action.  And  here 
we  have  the  testimony  of  Mr.  Macy  upon  that  very  proposition: 

"  By  Mr.  CHAPMA]vr : 

Q.  In  the  midst  of  a  panic,  or  where  there  is  a  panicky  feelings  iii  the 
street;  the  worse  the  showing  would  be,  the  greater  would  be  the  shock 
on  the  street,  would  it  not?  A.  I  think  that  the  failure  of  any  savings 
bank  would  tend  to  increase  it. 

Q.  The  worse  off  it  was,  the  more  it  would  tend  to  effect  it?  A. 
Of  course. 

Q.  "When  Mr.  Howell  came  to  consult  you  at  the  time  you  spoke  of 
was  or  was  not  your  advice  to  him  to  take  the  course  that  he  did  in  re- 
gard to  it?  A.  It  was  very  similar  to  the  advice  I  gave  to  Mr.  Ellis;  in 
the  first  place  I  said,  '  close  it  up,'  then  it  also  happsned  to  be  at  a 
time  of  very  great  excitement  in  the  market,  and  we  both  concluded  it 
was  better  to  leave  it  for  a  short  time. 

Q.  That  was  l"he  case  with  Mr.  Ellis  ;  at  first  your  idea  was  to  close, 
it  up  at  once,  but,  upon  reflecting  you  came  to  the  conclusion  it  would 
be  better  not  to  close  it  up  at  once?  A.  We  thought  in  regard  to 
other  saving  banks  and  other  moneyed  institutions  of  the  street,  it  was 
better  to  delay  it  a  little." 

Now,  passing  to  page  467,  I  will  read  but   a  sentence  or  two  more : 

"By  Senator  St.  John  : 

Q.  Would  the  failure,  or  the  winding  up  of  ihe  savings  bank,  that 
had  this  reputation  among  business  men,  of  being  an  unsound  bank, 
would  the  winding  up  of  such  a  bank  create  any  great  sensation  in 
this  market,  or  would  it  injure  sound  banks  in  your  opinion,  to  any 
great  extent  ?  A.  You  should  modify  that,  it  strikes  me,  because 
those  of  us  that  were  in  the  savings  bank  business,  inside  the  other 
banks,  and  knowing  it  would  not  effect  us,  so  I  said  '  close  it  up 
instantly.' 

Q.  Then  it  would  not  have  created  any  great  confusion  if  you  had 
closed  it  up?     A.  It  would  in  the  street  generally." 

Now  my  friend  proceeded  with  the  question: 

"  Q.  Did  you  think  the  closing  up  of  this  bank  would  have  mate- 
rially injured  or  impaired  the  standing  of  other  good  banks  in  any 
way  ?     A.  No,  sir  ;  it  would  not  have  done  that." 
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And  then  my  friend  skipped  the  following : 

•'  Bat  there  was  so  much  in  that  that  it  did  seem  to  you  that  it  was 
best  to  delay  it  a  little  while  ?     A.   Yes,  sir." 

Then  another  question  and  answer  which  my  friend  skipped  : 

"Q.  In  any  of  the  conversations  you  had  with  Mr.  Ellis,  did  he 
give  you  the  particulars  of  the  bank  ?  A.  No,  sir ;  as  I  said  before,  I 
was  so  conversant  with  this  bank  since  Mr.  Howell  had  it  there  was 
no  necessity  to  do  it." 

I  read  this  merely  as  an  illustration  of  the  position  of  these  men  on 
his  question  and  the  view  which  they  took  of  it  at  the  time. 

Thus  we  find  Mr.  Ellis  after  consulting  with  these  men,  acting  cau- 
tiously, and,  I  submit,  with  care  and  prudence  and  wisdom  and  dis- 
cretion. At  any  rate,  it  is  not  a  case  of  neglect  of  duty.  It  is  a  case  of 
error  of  judgment,  if  it  is  any  error  whatever,  indicated  by  the  very 
testimony  which  has  been  given  here  and  by  the  very  act  which  he 
himself  performed. 

But  time  passed  along,  and  after  affairs  had  become  so  far  quiet  as 
that  Mr.  Ellis  thought  it  was  safe,  he  sat  dow*n  one  morning  to  draw 
up  the  papers  to  hand  the  bank  over  to  the  Attorney-General.  That 
morning,  a  former  Governor  of  tlie  state  and  one  or  two  other  gentlemen 
came  to  his  office  while  he  was  engaged  in  this  business  and  proposed 
the  appointment  of  a  receiver.  Everybody  consented  to  the  ap- 
pointment of  a  receiver,  and  Mr.  Carman  was  the  man  proposed. 
The  matter  was  turned  over  to  the  Attorney-General,  who  then 
proceeded  to  act.  It  has  been  alleged  from  time  to  time,  that  Mr.  Ellis 
secured  the  appointment  of  Mr.  Carman,  but  it  appears  from  the  evi- 
dence he  did  nothing  of  the  kind.  He  did  not  go  out  of  his  office, 
except  to  swear  to  the  complaint  which  was  drawn  up. 

But  it  has  been  suggested  here,  that  he  ought  to  have  raised  an 
objection  to  the  appointment  of  Mr.  Carman  as  receiver.  He  has 
explained  fully  in  regard  to  that  in  his  testimony.  It  is  said  that 
Mr.  Carman  having  made  a  false  report,  and  he  having  knowledge  of 
that  fact  from  the  letter  of  Mr.  Eeid  written  In  March  previous, 
ought  to  have  objected  to  it.  First,  that  is  a  matter  that  is  in  the 
hands  of  the  Attorney-General.  Second  he  testifies  to  you  that  at 
the  time  everybody  being  unanimous  on  the  proposition  of  the 
appointment  of  Mr.  Carman,  the  letter  of  Mr.  Reid  did  not  occur  to 
him.  The  fact  that  Mr.  Reid  had  stated  in  his  letter  to  the  depart- 
ment that  Mr.  Carman  had  sworn  falsely  to  the  report,  did  not  occur 
to  his  mind  at  the  moment.  And,  Senators,  is  it  not  within  the 
experience  of  every  one  of  us  that  again  and  again  at  critical  times 
we  omit  to  remember  something  brought  to  our  attention  months 
before.  This  was  the  case  so  far  as  Mr.  Ellis'  action  was  concerned 
in  connection  with    the  appointment  with  Mr.  Carman.     Everybody 
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being  harmonious,  there  being  no  objection  to  his  appointment  from 
any  source,  there  was  nothing  naturally  to  call  his  attention  to  it, 
and  at  the  moment  it  slipped  his  mind.  The  letter  of  Mr.  Eeid 
received  six  months  before,  called  Ellis'  attention  to  the  fact  that  Mr. 
Carman  swore  to  a  false  report  in  January,  1875.  It  is  very  true,  as 
Mr.  Lamb  testified,  that  neither  the  president  nor  secretary  had  been 
in  the  bank  for  any  great  length  of  time.  When  this  report  was 
made,  Mr.  (Jarman  had  not  been  there  long  enough  to  have  gone 
through  the  assets,-  so  as  to  be  able  to  verify  every  one  of  the  items 
or  the  liabilities.  Mr.  Carman  may  have  sworn  to  that  report  in  all 
honesty  and  all  sincerity,  and  iu  all  'truth.  He  would  be  compelled 
examining  only  a  few  days  before  the  first  day  of  January  —  he 
would  be  compelled  to  take  the  assets  as  they  had  been  handed  over 
to  him  by  the  cashier  and  the  various  ofiicers  connected  with  the 
'bank. 

And  my  friend  has  made  allusions  to  these  trustee  bonds  as  being 
among  these  assets,  and  he  facetiously  put  these  bonds  up  for  sale 
before  this  Senate,  and  wants  to  know  who  would  give  twenty-five 
cents  on  them.  So  far  as  we  have  'gone,  Senators,  so  far  as  we  have 
any  evidence  before  us,  the  trustees'  bonds  in  these  various  institu- 
tions have  been  among  the  most  available  assets.  Take  the  $55,000 
of  bonds  in  one,  and  take  the  various  bonds  which  have  been  allowed 
to  others  of  these  institutions,  and  they  have  been  paid,  nearly  all  of 
them.  Take  these  bonds  in  this  Third  Avenue  Bank.  We  find  that 
nobody  has  succeeded  in  getting  a  decision  against  their  validity. 
Some  of  them  have  been  paid  without  suit ;  some  of  them  have  gone 
to  the  courts,  where  [their  validity  has  been  tested  on  demurrer,  and 
the  cottrts,  have  sustained  the  bonds  and  overritled  the  demurrer.  So 
far,  then,  as  we  have  found  any  decision  upon  the  question  of  the 
validity  of  those  bonds,  they  are  valid,  and  the  depositors  —  if  the 
courts  in  the  future  shall  hold  their  positions,  and  I  can  see  no  reason 
why  they  should  not — the  depositors  will  come  to  realize  the  benefit  of 
all  of  these  bonds. 

The  question  of  the  Tarrytown  property  T  will  allude  to  but  briefly 
as  my  associate  will  cover  the  whole  of  that  ground.  It  has  been 
indicated  by  the  line  of  some  of  the  questions  which  have  been  put 
here,  that  the  Tarrytown  property  was  obtained  by  the  bank  improp- 
ei'ly ;  that  it  had  no  right  to  obtain  it;  that  it  had  no  right  to  own  it 
or  to  hold  it.  Senators,  who  have  read  the  evidence,  will  remember 
that  this  Tarrytown  property  came  in  to  the  possession  of  the  bank  in 
this  way  :  The  bank  originally  made  a  loan  of  some  Atlantic  Steam- 
ship Company  stock.  The  principal  and  tJie  surety  upon  the  loan 
failed  and  the  bank  was  compelled  to  realize  what  it  could.  The 
bank  had  the  right  to  make  the  original  loan  under  its  charter  under 
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the  law  theu  existing.  Having  made  a  loan,  the  parties  themselves 
having  failed,  there  was  simply  the  question  of  taking  the  Tarrytown 
property  as  being  the  best  possible  thing  to  be  done  under  the  circum- 
stances, and  they  had  the  right  under  these  circumstances  to  take  it. 
Besides,  the  question  as  to  whether  they  had  the  right  te  take  it  or 
not,  had  been  brought  before  the  Supreme  Court,  and  the  Supreme 
Court  held  that  they  had  the  right  to  take  it  and  hold  it.  That 
ought  to  be  sufficient  to  Justify  Ellis  in  passing  the  Tarrytown  property. 
But,  it  is  said,  some  of  these  Soutliern  State  Stocks  were  held  by 
this  bank,  which  were  of  no  value.  In  the  examination  of  this  bank 
in  1875,  Mr.  Eeid  put  his  values  lipon  certain  of  these  southern  secu- 
rities. Now  if  you  will  take  the  market  value  of  these  very  southern 
securities,  which  are  stated  here  to  be  absolutely  worthless,  if  you 
will  take  their  market  quotation,  to-day,  you  will  find  that  there  has 
been  an  increase  in  the  market  value  of  something  over  $26,000 
beyond  the  value  Reid  then  gave  them.  I  took  from  a  paper  here 
last  Saturday  a  quotation  of  these  various  State  stocks,  and,  putting 
them  side  by  side  with  the  very  valuations  which  Mr.  Eeid  put  upon 
them  in  March,  1875,  I  find  there  is  this  $36,000  of  appreciation  in 
these  State  stocks  alone. 

Now,  another  thing  you  will  remember  ia  the  testimony  here.  Mr. 
Best  throws  out  a  hint  which  gives  a  clue  to  the  value  of  these  south- 
ern securities.  They  are  variable,  changing  as  the  wind,  changing  as 
the  politics  which  control  the  legislatures  of  those  southern  States. 
Eepudiated  to-day,  they  may  be  adopted  to-morrow.  Moreover,  this 
matter  of  repudiation  has  first  come  up  in  almost  every  single  instance 
since  1875,  and  in  every  single  instauce  since  1873.  Let  me  call  your 
attention  to  the  expression  of  Mr.  Best,  on  page  451  : 

"  Q.  Do  you  understand  that  all  these  stocks — Alabama,  South  and 
North  Carolina — -all  are  repudiated  absolutely  by  the  States  ?  A.  No, 
sir  ;  there  are  recognized  bonds  and  repudiated  bonds. 

Q.  I  am  speaking  of  the  class  this  bank  held  ?  A.  Yes,  sir;  the 
North  Carolina  bonds  are  all  recognized;  of  the  South  Carolinas, 
$141,000  were  repudiated  and  $14,000  were  recognized  ;  of  the  Ala- 
bamas,  all  ($160,000)  were  repudiated  ;  the  Teunessees  are  all  recoo-- 
nized  by  the  State  as  a  valid  obligation. 

Q.  Have  you  such  information  as  to  lead  you  to  tell  that  the  repudia- 
tion is  permanent  or  only  temporary  ?     A.   That  I  cannot  tell. 

Q.  I  didn't  know  but  you  had  corresponded  in  order  to  find  it  ?  A. 
Yes,  sir  ;  I  have  not  only  corresponded,  but  I  have  gone  into  those 
States  ;  they  say  positively  that  they  will  not  do  any  thing  with  them  ; 
but  the  next  Legislature  ihay  change  all  that." 

Note,  Senators,  the  expression — ••  the  next  Legislature  mav  change 
all  that." 
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And  Best  has  paid  more  attention  to  the  values  of  these  southern 
securities  than  any  other  witness.  In  his  examination  before  the 
committee  in  the  Mechanics  and  Traders'  Institution  we  find  that  he 
went  down  into  the  southern  States  to  see  about  these  very  bonds, 
and  that  he  talked  with  southern  men,  and  perhaps  is  as  familiar 
with  the  position  of  the  southern  States  in  regard  to  these  bonds  as 
any  one  of  the  receivers  ;  and  we  find  him  taking  the  position  that, 
although  they  may  be  repudiated  to-c^ay  they  are  subject  to  be  legal- 
ized to-morrow  or  when  a  new  Legislature  gets  in  power  ;  and  thus 
the  value  of  these  very  securities  is  liable  to  appreciate  as  well  as  to  de- 
preciate. 

But,  Senators,  suppose  for  a  moment  that  you  shall  come  to  the 
conclusion  that  the  Superintendent  of  the  Bank  Department  in 
this  one  case  of  tlie  Third  Avenue  Savings  Bank  did  not  exercise  his 
judgment  properly,  I  do  not  concede  it,  but  suppose  you  do,  and 
suppose  I  step  right  out  upon  that  platform  and  stand  side  by  side 
with  you  on  that  proposition,  then  how  does  the  case  stand  ?  Here 
is  a  man  who  has  been  tried,  as  no  man  ever  was  tried  before,  on  all 
kinds  of  charges  and  in  all  sorts  of  ways.  The  Sen,ate  here  have 
thrown  the  bars  all  down.  There  has  been  the  wildest  held  of  investi- 
gation. My  friends  on  the  other  side  have  been  in  the  department 
and  gone  through  all  the  pigeon  holes  and  books  and  documents. 
We  have  had  one  trial  before  a  committee  and  another  before  the 
Senate.  After  they  have  thus  examined  Mr.  Ellis'  jiast  and  have 
raked  over  the  whole  four  years  of  his  official  life,  they  can  find  noth- 
ing until  they  come  to  the  case  of  the  Third  Avenue  Savings  Bank. 
Now  is  it  proposed  by  Senators  after  thus  having  pursued  this  inves- 
tigation, to  turn  this  man-Out  of  office,  and  to  fix  this  stain  upon  him 
for  a  simple  mistake  of  judgment  ?  Does  ,that  proposition  commend 
itself.  Senators,  to  your  sense  of  justice,  of  right,  of  humanity  ?  Is  it 
right  that  you  should  sit  herein  judgment  and  after  looking  over  a 
man's  four  years  of  oflfi-cial  life,  having  found  but  one  solitary  case  of 
mistake  of  judgment,  you  should  attempt  to  fix  upon  his  name 
ever  hereafter  the  stain,  which  a  vote  of  "culpable  neglect  of 
duty  "  will  affix.  Senators,  I  submit  to  your  sense  of  justice,  to 
your  sense  of  right,  that  it  is  not  a  proper  and  a  fit  thing  to  do.  I 
took  up  some  three  or  four  of  these  various  institutions  and 
went  down  step  by  step  until  we  came  to  the  close  of  each,  and 
I  submit  to  you  whethei'  in  any  one  of  them  there  was  a  case  upon 
which  you  could  stamp  "neglect  of  duty,"  So  we  could  go  down 
through  each  of  the  others,  and  my  associate  will  doubtless  do  this, 
and  you  will  reach  the  same  conclusion  as  to  each.  When  these  let- 
.ers  and  these  reports  concerning  these  various  banks  came  to  Ellis, 
instead  of  his  doing  nothing,  as  ray  friend  on  the  other  side  so  often 
326 
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said,  we  find  in  every  instance  that  he  does  act.  It  may  not  appear 
on  the  records  of  the  department,  perhaps,  for  in  those  records  you 
find  no  account  of  Ellis'  visits  to  New  York,  of  his  communications 
with  the  trustees,  of  his  dealing  with  the  presidents  of  the  banks 
upon  the  necessity  of  banks  helping  each  other,  but  you  find  in  the 
case  of  each  one  of  these  banks  that  he  takes  some  particularly 
effective  action.  And  thus  we  come  down  with  the  superintendent 
entirely  clean,  I  submit,  to  this  one  solitary  bank,  and  here  it  is  not 
a  case  of  neglect  of  duty,  but  it  is  but  an  error  of  judgment,  if  it  was 
an  error  at  all. 

Now,  I  wish  Senators,  for  a  moment  or  two,  and  I  will  detain  you 
but  a  moment  or  two  longer,  to  call  your  attention  to  the  kind  of  su- 
perintendent that  would  be  required  to  fill  the  bill  as  indicated  by  the 
various  questions  and  suggestions  made  from  time  to  time  around  this 
circle.  I  suppose  that  every  Senator  here  has  the  idea  in  his  own  mind 
that  he  knows  a  dozen  men  that  would  make  a  thoroughly  competent 
superintendent.  I  have  not  any  doubt  but  that  is  so  ;  but,  when  you 
attempt  to  measure  that  superintendent  by  the  measure  that  you  pro- 
pose to  apply  to  this  superintendent,  then  I  submit  to  you  that  you 
know  but  very  few  men  ;  I  submit  to  you  that  you  do  not  know  one 
single  man  within  the  whole  line  of  your  acquaintance  who  can  come 
up  to  the  requirements  indicated  by  these  questions  and  suggestions. 
Why,  the  line  of  questioning  and  the  line  of  suggestion  would  indi- 
cate that  the  superintendent  must  know  every  thing  almost.  Let  me 
call  your  attention  to  some  few  oF  the  things  he  would  be  required  to 
know  as  indicated  by  these  suggestions  and  questions.  In  the  first 
place  he  must  be  a  competent  book-keeper,  he  must  be  an  expert  ac- 
countant, so  as  to  be  able  to  make  examinations  himself,  if  necessary. 
He  must  know  or  leai'u  all  the  banking  laws,  ail  the  laws  pertaining 
to  loan  and  trust,  and  guaranty  and  indemnity  companies.  He  must 
familiarize  himself  with  the  contents  of  these  400  diffei'ent  charters  of 
these  various  institutions  throughout  the  State.  He  must  know  how 
to  construe  each  particular  provision  of  each  one  of  these  charters. 
Not  only  this,  but  he  must  know  the  always  present  actual  condition 
of  every  savings  bank,  aiul  loan  and  guaranty  and  indemnity  company 
throughout  the  State.  Even  that  has  been  assumed  here.  Why,  it  is 
said,  if  he  had  gone  down  to  New  York,  and  looked  into  a  certain  bank 
he  would  have  been  told  that  the  trustees  had  passed  such  a  resolution, 
and  so  he  must  know  what  the  clerks  of  these  various  institutions  are 
doing,  and  if  there  is  any  stealing  going  on,  any  change  between  the 
deposit  and  the  general  ledger,  he  must  know  all  about  it,  always.  He 
must  know  the  value  of  every  foot  of  real  estate  owned  by  these  400 
different  institutions  throughout  the  State.  Hemust.know  the  value 
of  every  foot  of  land  mortgaged,  in  order  to  know  whether  the  niort- 
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gage  is  within  the  l;iw  or  not.  He  must  be  a  good  lawyer.  He  must 
have  a  legal  knowledge  which  will  enable  him  in  searching  titles  to 
these  mortgages,  to  go  down  through  sets  of  abstracts  of  title,  prop- 
erly and  thoroughly.  He  must  be  sufficient  of  a  lawyer  to  know 
whether  a  title  obtained  through  a  partition  sale  or  an  infant  sale  or  a 
guardian  sale,  has  been  properly  obtained.     Also  to  know  whethet  all 

_the  parties  have  been  properly  served  in  those  cases  and  title  properly 
obtained.  He  must,  under  the  line  of  investigation  pursued  here,  be 
sufficient  of  a  lawyer  to  follow  all  down  through  these.  He  must 
know  every  day  in  the  year,  the  valuation  of  the  stock  of  these  banks, 
especially  where  the  banks  are  running  close  to  the  wind.  No  matter 
what  the  fluctuations  are,  he  must  know  the  value  of  all  the  State 
stocks,  what  is  going  to  be  their  value  in  the  future,  whether  there  is 
to  be  an  appreciation  or  depreciation.  He  must  not  only  know  that, 
but  the  amount  of  cash  the  bank  has  on  hand.  He  must  know 
whether  that  is  properly  returned  or  not,  and  where  there  are  certifi- 
cates of  deposits  from  other  banks  ;  he  must  know  whether  those 
banks  are  good  or  not,  and  whether  the  certificates  are  not  counterfeit. 
He  must  know  the  condition  of  these  trust  and  loan  and  guaranty 
and  indemnity  companies,  and  the  condition  of  all  the  other  banks. 
That  seems  to  be  assumed  here  as  a  part  of  the  knowledge  required  of 
him.  Not  only  this,  but  lie  must  know  the  value  of  every  suspense 
account  and  where  a  bank  happens  to  hold  a  claim  against  some  estate 

-in  the  hands  of  a  receiver,  he  must  not  rely  upon  the  statement  of 
some  "respectable  attorney  "' of  that  receiver,  He  must  know  what 
the  present  and  future  value  of  tha:.  estate  is  and  will  be,  the  result  of 
the  litigation,  whether  it  will  be  successful  or  unsuccessful.  He  must 
know  what  the  trustees  are  doing,  and  who  is  stealing,  out  of  the 
100,000  men,  clerks,  trustees,  officers,  lawyers,  employees,  through 
these  various  institutions  all  over  the  State.  Then  he  must  be  firm 
and  cautious,  and  shrewd.     Then  he  must  be  thoroughly  honest. 

iMany  of  these  things  are  necessary  I  concede;  but,  when  you  at 
tempt  to  try  this  man  on  the  assumption  that  he  must  be  possessed  of 
one-half  of  these  qualifications,  I  submit,  you  are  applying  a  test  to 
him  that  no  one  of  us  would  ask  to  have  applied  to  himself.  When 
you  find  a  man  who  will  fill  the  bill  which  seems  to  be  required 
of  the  superintendent  here,  you  will  find  a  man  who  is  possessed 
not  only  of  omniscience,  but  of  foreknowledge,  and  when  you  find 
any  such  man,  Senators,  I  submit  that  he  will  not  consent  to  act  as 
Superintendent  of  the  Bank  Department  for  a  salary  of  $5,000 
a  year.  But  I  find  that  my  friend,  the  Senator  from  the 
Thirty-first,  requires  still  more  of  a  superintendent ;  at  least, 
I  infer  that  from  the  line  of  inquiry  he  presented  the  other  day.  I  find 
that  he  requires  that  the  superintendent  should  have  in  addition  to 
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the  foregoing  requirements,  a  knowledge  of  all  the  provisions  of  the 
Revised  Statutes,  in- relation  to  insolvent  corporations  and  their  dealings 
with  creditors.  Then  I  find  from  another  question,  he  requires  of  the 
superintendent  that  he  should  have  a  familiar  and  intimate  knowl- 
edge of  all  the  decisions  contained  in  the  reports  of  the  Court  of  Ap- 
peals, of  Howard  and  of  Lansing,  etc.  I  find  furthermore  from  still 
another  question,  that  he  requires  that  the  superintendent  should  have  ^ 
an  intimate  knowledge  of  the  workings  of  bankrupt  law^  because  he' 
presents  these  three  questions  here  for  our  consideration.  I  bring  this 
up  as  an  illustration  of  what  Senators  seem  to  require  of  a  superin- 
tendent, and  certainly  in  the  utmost  good  nature  and  without  a  par- 
ticle of  malice  connected  with  it. 

Now  we  find  from  these  questions  which  my  friend,  asks  that  he 
expects  that  the  superintendent  should  have  knowledge  of  all  these 
facts.  But  I  submit  to  the  .Senate,  that  it  is  not  quite  right  that  he 
should  be  required  to  have  this  intimate  and  perfect  knowledge  of  the 
decisions  contained  in  all  the  reports  of  the  State,  and  of  the  bank- 
rupt law  until  the  Legislature  shall  make  an  appropriation  to  him 
sufiicient  to  enable  him  to  purchase  a  law  library,  that  it  is  not  right, 
when  you  are  giving  to  him  for  the  support  of  his  department  and  the 
examination  of  these  companies,  an  appropriation  of  only  $17,000, 
that  you  should  expect,  that  he  shonld  know  all  of  these  things.  And  I 
maybe  permitted  to  bring  up  another  suggestion  in  a  good-natured 
way  for  the  consideration  of  the  Senator  from  the  Thirty-first.  I  did 
think  for  a  time  that  if  he  should  be  put  on  trial  for  neglect  of  duty, 
he  would  be  liable  to  conviction.  For  some  three  or  four  weeks  he 
was  not  here  during  the  taking  of  testimony,  and  I  was  a  little  inclined 
to  think  he  was  chargeable  with  neglect.  But,  when  my  friend  came 
back  here  and  presented  these  three  legal  propositions,  I  was  entirely 
and  thoroughly  convinced  he  was  free  from  any  such  charge,  and  that 
he  had  been  at  home  carefully  looking  over  in  his  office  the  evidence 
iu  this  case  as  printed  in  the  newspapers,  also  looking  at  all  the  law 
points,  aud  that  he  had  been  fearlessly  and  honestly  enga^^ed  all  this 
time  in  the  investigation  of  this  case  so  that  he  was  all  right.  The 
burden  of  culpable  negligence  has  been  lifted  from  the  shoulders  of  the 
distinguished  Senator.  He  is  entirely  free,  but  the  burden  seems  now 
to  be  thrown  upon  the  shoulders  of  my  three  distinguished  friends 
from  the  city.  I  find  here  that  three  distinguished  lawyers  in  the  city 
of  New  York,  men  at  the  head  of  their  profession,  men  employed  by 
the  chief  executive  of  this  State  to  push  this  prosecution,  have  been 
engaged  for  three,  four  or  five  months  investigating  the  law  appertain- 
ing to  this  case,  searching  the  Revised  Statutes,  going  down  through 
the  provisions  of  charters,  rj,nsackiug  the  department,  hunting  up 
evidence  from  any  and  every  quarter,  looking  for  points  on  which  to 
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Ining  the  superintendent's  reputation  ;  and  still  these  men,  thus  emi- 
nent, having  this  matter  in  charge,  having  this  length  of  time  to 
investigate,  I  find  that  these  men  had  not  succeeded  in  discovering 
that  the  superintendent  had  neglected  his  duty  in  not  having  looked 
over  these  provisions  of  the  Eevised  Statutes,  these  decisions  of  the 
Court  of  Appeals  and  Howard  and  Lansing,  and  these  provisions  of 
the  bankrupt  law.  How  great,  therefore,  must  have  been  their  neg- 
lect. Now,  this  is  merely  illustrative.  It  furnishes  another  illustration 
of  how  the  best  of  us,  how  the  most  eminent  of  us,  are  liable  to  be 
charged  with  culpable  neglect  of  duty,  if,  as  we  go  along  down  through 
our  daily  paths,  we  happen  to  omit  or  overlook,  or  fail  to  find  that  which 
somebody  else  finds  so  readily.  Let  me  say  here,  that  any  personal 
allusions  or  suggestions  I  may  have  made,  have  been  only  made  in  the 
way  of  illustration,  and  with  no  possible  design  on  my  part  to  injure 
or  wound  or  2"epe[  the  feelings  of  any  Senator. 

And  now,  in  conclusion,  I  ask  that  the  case  of  tiie  superintendent 
may  be  considered  here  by  you.  Senators,  any  as  of  yon  would  wish  to 
have  your  own  case  considered  if  you  were  brought  up  on  similar 
charges.  Indeed,  we  are  all  fallable,  we  all  commit  errors,  we  all  are 
guilty  of  neglect  of  duty  day  after  day  and  year  after  year;  and  now  is 
it  right,  where  a  man  ha,s  exercised  the  best  judgment  which  his  Maker 
has  given  hirii,  is  it  right  that  he  should  be  judged  by  a  different 
standard  than  chat  whicli  we  would  be  ready  and  willing  to  have  ap- 
plied to  ourselves  ?  Invoking  the  same  charity  we  all  ask  for  ourselves, 
I  leave  JVEr.  Ellis'  case  with  you. 

Mr.  Mc'GuiRB  then  addressed  the  Senate  on  behalf  of  the  respond- 
ent, as  follows : 

I  feel,  gentlemei]  and  Senators,  an  unusual  degree  of  embarrass- 
ment in  knowing  what  subjects  to  discuss  or  what  line  of  argument 
to  pursue  in  tlie  presentation  of  the  views  which  I  entertain  in  this 
case  to  the  Senate.  Tlie  proceeding  is  so  anomalous,  so  unprecedented 
in  its  character  that  it  becomes  almost  an  impossibility  to  address 
any  particular  line  of  argument  to  this  body.  Here  are  no  charges 
of  any  specific  character  preferred  against  the  respondent  in  this 
case.  There  has  been  a  bundle  of  papers  called  "  Documents,"  pre- 
sented to  the  Governor  of  the  State,  and  by  the  Governor  transmitted 
to  this  body,  and  when  the  Senate  meets  it  adopts  certain  rules  and 
regulations,  and  provides  that  the  rules  of  law  in  regard  to  the  taking 
of  testimony  shall  be  applied  in  examining  what  is  contained  in  the 
papers  or  documents  submitted  by  the  Governor.  We  had  supposed 
when  we  came  here  that  this  proceeding  was  a  judicial  inquiry,  that 
the  matters  to  which  the  Senate's  attention  was  called  by  the  Gover- 
nor should  be  examined  and  determined  ;  but  we  soon  found,  gentle- 
men, that  the  judicial  tone  of  the  proceedings  was  soon  dropped  and 
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the  inquiry  couveited  into  an  inquisitorial  proceeding,  not  confining 
the  examination  to  what  the  G-overnor  sent  here  and  upon  which  the 
conclusion  of  the  G-overnor  was  based,  but  all  barriers,  all  restrictions, 
which  have  been  enacted  for  the  protection  of  accused  persons  seem 
to  be  removed,  and  a  wide  field  substituted  for  explorations  of  every 
conceivable  matter  pertaining  to  the  Bank' Department  from  the  time 
that  Mr.  Ellis  took  possession,  as  well  as  the  action  of  receivers 
appointed  by  courts.  I  refer  to  it  gentlemen.  Senators,  for  the  pur- 
pose of  showing  the  irregularity  of  these  proceedings  and  not  for  the 
purpose  of  making  any  complaint  against  the  action  of  the  Senate 
itself.  The  G-overnor  sends  to  this  body  certain  charges,  or  state- 
ments, in  which  he  advised  this  body  that  he  has  concluded  from 
these  statements  that  this  respondent  should  be  removed  from  office. 
Upon  the  e%  imrte  statements  furnished  to  him,  he  concludes  that  the 
superintendent  should  be  removed  and  asks  this  co-ordinate  body  of 
the  government  to  concur  in  that  recommendation.  There  is  not  a 
man  around  this  circle,  there  is  not  a  man  connected  with  this  prose- 
cution bitt  what  must  now  concede  that  every  statement  contained  in 
the  documents  furnished  to  the  Governor  upon  which  the  removal 
was  asked  is  not  only  most  infamous  in  its  character,  but  false  in 
every  word  and  in  every  detail  of  the  statement.  The  counsel  who 
represent  the  people  here,  will  not,  cannot,  dare  not  justify  any 
statements  made  by  these  two  gentlemen,  Floyd  and  Gregory;  and 
still  the  Governor,  with  these  libelous,  false  and  perjured  statements 
of  those  two  gentlemen,  appends  his  signature  to  a  document,  sends  it 
broadcast  to  tlie  people  of  this  State,  that  the  Superintendent  of  the 
Bank  Department  is  an  unfit  person  to  hold  this  position,  and  asks 
the  Senate  so  to  conclude. 

Now,  we  had  supposed  that  we  came  here  originally,  when  this 
investigation  was  ordered,  to  try  the  truth  or  falsity  of  the  statements 
made  by  Floyd  and  Gregory,  whether  the  superintendent  had  been 
guilty  of  any  wrong,  whether  the  superintendent  had  been  .guilty  of 
any  neglect  of  duty;  but,  when  we  get  into  the  investigation,  we 
find  that  other  gentlemen,  during  the  progress  of  the  investigation, 
for  some  purport  or  some  purpose,  for  personal  malice  oi'  personal 
advantage,  trunip  up  another  matter  of  charges  in  relation  to  other 
banks;  and  they  are  passed  over  to  a  committee  during"  the  progress  of 
the  investigation  upon  a  matter  which  the  Governor  had  certified 
to  you,  which  he  had  indorsed  to  the  people  of  this  State,  was  suffi- 
cient to  remove  the  superintendent  from  office.  So,  when  we  com- 
mence this  investigation,  we  find  these  additional  papers.  Yet  large 
latitude  has  been  given  to  the  prosecution  to  prove  every  matter  and 
thing  connected  with  those.  The  superintendent  was  prepared  to 
meet  every  charge,  directand  indirect,  contained  in  the  Mallon  and 
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Mack  papers  ;  but  when  he  proceeds  to  an  investigation,  the  Senate, 
in  the  exercise  of  a  discretion  which  it  undoubtedly  possessed,  opened 
the  door  wide,  gavethe  utmost  latitude  to  the  prosecution,  and  every- 
thing which  the  superintendent  or  his  counsel  had  any  right  to 
assume  or  expect  would  be  introduced  into  the  case  laid  now  before 
your  body  for  consideration  for  what  it  was  worth,  and  then  we  were 
met,  soon  after  the  investigation  commenced,  and  upon  its  very 
threshold,  with  a  remarkable  declaration  from  distinguished  Senators, 
that  they  could  remove  Mr.  Ellis  from  office  without  a  particle  of  tes- 
timony taken  in  this  case.  We  were  told  by  distinguished  Senators 
that  they  need  not  examine  a  witness,  that,  they  need  not  take  testi- 
mony, but  that  each  Senator  could  go  out  in  the  streets  virtually  — 
not  using  this  language  —  but  that  each  Senator  would  go  out  in  the 
street  and  talk  with  John  Doe  or  Eichard  Roe,  and  ask  him  what  ho 
thought;  whether  Mr.  Ellis  should  continue  in  his  oftice  or  out  of  it, 
and  if  Doe  or  Eoe  told  him  that  Mr.  Ellis  was  an  unfit  man,  that  he 
could  come  into  this  body  and  vote  to  remove  the  incumbent  from  the 
position  he  held.  I  say  that  we  met  with  that  remarkable  declaration, 
and  I  have  not  heard  that  statement  yet  repudiated  by  this  body. 
Gentlemen,  you,  therefore,  see  the  embarrassment  under  which  we 
labor,  whether  you  are  to  remove  Mr.  Ellis  from  office,  if  you  remove 
him  at  all,  upon  testimony  taken  before  you,  or  from  idle  gossip  in 
the  streets  and  in  the  by-ways. 

Again,  we  feel  extremely  embarrassed  by  the  presentation  of  certain 
questions  by  the  learned  and  distinguished  Senator  from  the  Thirty- 
ilrst.  However,  to  us,  immaterial  and  unimportant  those  questions 
may  be,  they  do  and  shall  receive,  as  far  as  I  am  concerned,  a  respect- 
ful consideration.  So,  therefore,  to  sum  up  these  various  positions  and 
aggregate  them,  we  have  the  charges  of  the  Governor  as  contained  in 
the  case  of  the  Meclianics  and  Traders'  Bank,  upon  which  this  investi- 
gation proceeded.  We  have  this  large  volume  of  testimony  to  ex- 
amine. What  this  testimony  proves,  or  tends  to.  prove,  in  regard  to 
the  fitness  or  unfitness  of  the  superintendent,  is  somewhat  problemat- 
ical. We,  therefore,  have  the  declaration  that  no  evidence  is  neces- 
sary to  be  taken,  and  then  we  have  the  statements  contained  in  the 
question  which  has  been  submitted  by  the  Senator  to  whom  I  refer. 

Now  in  the  course  of  my  life,  I  have  had  some  acquaintance,  and  a 
varied  acquaintance  with  proceedings  in  courts.  There  is  a  degree  of 
reo-ularity  in  these  proceedings,  and  to  the  requirements  of  the  courts 
counsel  can  readily  conform  themselves.  There  is  an  issue  to  be  tried 
and  to  which  evidence  is  to  be  directed,  and  counsel  can  readily  see 
the  pertinency  of  evidence  upon  those  issues  and  the  rules  of  law 
applicable  thereto.  But  in  anamalous  proceedings  of  this  character, 
it  can  be  easily  seen  by  every  person  around  this  circle,  that  there  can- 
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not  exist,  amidst  this  uncertainty  of  views  and  this  mass  of  testimony 
which  has  been  introduced,  a  regular,  defined,  logical  argLiment,  tend- 
ing to  any  result,  because  we  do  not  know  what  the  result  to  be 
arrived  at  is  to  be,  or  is  to,  be  investigated  by  the  S.mate.  Bat  so  far 
as  we  can  anticipate  the  action  of  the  Senate,  and  as  far  as  we  can 
anticipate  any  point,  any  rule,  any  action  to  be  taken  by  the  Senate 
why,  as  briefly  as  possible,  I  will  call  the  attention  of  the  Senate  to., 

Now,  what  are  these  charges,  their  purpose  and  object,  and  why 
were  they  sent  to  this  body  for  investigation,  and  why  was  the  highest 
department  of  the  legislative  body  of  this  State  convened  for  the  pur- 
pose of  entertaing  an  investigation  and  adjudication  or  determination, 
if  you  please,  of  the  matters  contained  in  these  papers  ?  Why,  it  is 
not  pretended  or  asserted,  nor  has  malice  even  dared  whisper  any  sns- 
picion  against  the  good  name  or  integrity  or  honesty  of  the  incumbent 
of  the  Bank  Department,  now  before  you.  Personal  malignity,  per- 
sonal animosity,  however  reckless  and  unscrupulous  that  may  be  at 
times,  have  never  yet  sent  forth  one  word  or  one  syllable  challenging  or 
questioning  the  integrity  or  good  faith  and  the  honesty  of  this  oflBcial. 
Then,  what  is  he  here  on  trial  for?  Here  you  have  a  public  ofBeer 
that  you  concede  to  be  honest ;  you  concede  him  to' be  of  unquestioned 
integrity.  As  yet,  there  has  been  no  doubt  but  that  he  possesses  the 
necessary  qualifications  to  discharge  the  daties  of  this  office.  Then, 
let  me  ask  again,  gentlemen  Senators,  what  are  you  trying  him  for? 
Why,  it  is  said,  a  '■  neglect  of  duty !"  Now,  is  it  possible  that  this  neg- 
lect of  duty  is  so  refined,  so  doubtful,  so  difficult  to  be  seen,  that  the 
State  has  to  assemble  this  body  together,  to  employ  distingnished 
lawyers,  and  engage  week  after  week  to  prove  that  an  honest  official  of 
this  State  has  been  guilty  of  a  simple  neglect  of  duty  ?  Why,  gentle- 
men, the  thing  IS  without  a  parallel  in  the  history  of  this  or  any  other 
State.  It  is  the  first  time  that  such  a  course  of  procedure  has  ever 
been  adopted  in  this  State,  and' the  experience  of  this  has  demonstra- 
ted that  it  should  be -the  last. 

To  repeat,  you  are  trying  an  officer  for  neglect  of  duty.  Do  you 
propose  to  remove  an  officer  for  neglect  of  duty  when  the  non-per- 
formance of  that  duty  is  not  so  gross  that  you  can  see,  it  ?  Are  you 
going  to  hold  a  public  officer  to  a  perfoi-mance  of  duty  which  you 
have  to  employ  lawyers,  and  require  those  lawyers,  month  after  month, 
to  produce  evidence,  to  hunt  up  law  to  show  that,  in  their  opinion,  a 
duty  has  been  neglected?  Why.  I  had  supposed  that  the  groat  State 
of  New  York,  as  represented  through  its  Senate,  would  not  entertain 
the  proposition  of  removing  a  man  from  office  for  a  simple  neglect  of 
duty,  unless  that  duty  neglected  was  so  gross  that  every  man  that  run 
could  I'ead  it.  I  did  not  suppose,  and  I  cannot  yet  suppose  that  this 
Senate  j)roposes  to  remove  a  man  from  office,  u[)on  the  chai-ges  pro  ' 
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duced  here,  when  t.hey  have  to  employ  law  vers  to  speak  by  the  hour 
and  speak  by  the  day  to  show  that  a  neglect  exists.     But  such  it  is. 

And  why,  and  under  what  circumstances  did  this  case  come  before 
this  body  ?  We  find,  first,  that  in  1876,  in  October  of  that  year,  the 
receiver  of  the  Mechanics  and  Traders'  Bank,  transmits  to  liis  E.xcel- 
lency,  the  Governor,  certain  papers  which  lie  says  are  of  the  utmost 
public  importance.  If  Senators  will  look  at  that  statement  they  will 
see  that  Mr.  Best,  in  his  communication,  did  call  the  attention  of  the 
Governor  to  the  fact  that  they  are  of  the  utmost  public  importance. 
The  Governor,  it  seems,  did  not  regard  them  of  that  public  import- 
ance. They  were  filed  away  in  the  pigeon-holes  of  the  executive  depart- 
ment, and  consigned  to  the  executive  tomb  of  the  Capnlets.  There 
they  remained  during  the  administration  of  the  then  Governor.  Those 
papers  found  their  way  into  the  newspapers.  They  were  printed,  cir- 
culated, commented  upon  from  one  end  of  the  State  to  the  other.  The 
Governor  did  not  even  see  fit  to  attach  sufficient  importance  to  tliem 
even  to  serve  a  copy  upon  Mr.  Ellis,  or  even  to  notify  Mr.  Ellis  that 
any  such  papers  were  in  his  department.  Tliey  could  go  to  the  public 
with  all  unfavorable  comments  and  criticisms,  and  public  opinion 
conld  be  manufactured  by  the  publication  of  tliem ;  but  not  one  word 
officially  was  ever  communicated  to  the  superintendent  that  any  com- 
plaint was  made  against  him  by  his  Excellency  the  Governor.  There 
they  remained  until  the  first  of  January,  and  upon  the  inauguration 
of  the  present  Goveruer,  they  were  suffered  to  sleep  a  sleep  that  ought 
to  have  known  no  wakening.  The  new  Governor  did  not  communi- 
cate to  Mr.  Ellis  that  there  were  any  charges  against  him  in  his  de- 
partment. He  did  not  deem  them  of  sufficient  importance  to  call  the 
attention  of  the  Senate  to  them,  or  to  the  Bank  Department  itself. 
But,  in  the  course  of  time,  the  Governor,  as  was  his  prerogative  and 
his  duty,  finding  Mr.  Ellis  holding  o^er,  his  term  of  office  having  ex- 
pired, sends  to  the  Senate  the  name  of  a  successor.  The  Senate,  for 
reasons  satisfactory  to  itself,  refuse  to  concur  in  the  recommendation 
of  the  Governor,  that  the  individual  he  named  should  succeed  Mr. 
Ellis  in  this  department,  what  then  ?  Then  tor  the  first  tnne,  after 
the  rejection  of  the  nominee  by  the  Senate,  was  rescued  from  their 
hiding  place  in  the  executive  chamber,  the  charges  which  initiated 
these  proceedings.  Can  any  man  tell  me  if  this  was  a  matter  of 
such  public  importance,  wliy  they  were  suffered  to  remain  in  the  execu- 
tive office  for  six  months  unnoticed,  neither  branch  of  the  Legislature 
informed  of  its  existance  nor  the  inculpated  man  informed  in  an 
official  manner;  and  am  I  not  right  in  assuming  that,  if  the  Senate 
had  concurred  in  the  recommendation  of  the  Governor,  these  charges 
would  never  have  been  unearthed  and  sent  here  for  investigation  V 
But  they  came  into  this  body  for  trial  after  the  Senate  had  refused  to 
227 
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confirm  the  nominee  that  the  Governor  sent  to  this   body  for  confir- 
mation.    The  purpose,  the  object,  the  animus,  I  leave  for  each  indi- 
vidual Senator  himself  to  determine;  bat  I  must  be  permitted  to  say, 
and  say  it  with  all  respect  to  the  outgoing  and  the  incoming  Govern- 
ors, that,  if  this  matter,  these  charges  against  Mr.  Ellis,  were  of  that 
serious  magnitude  and  importance  which  has  now  been  attempted  to 
be  given  to  them,  then  this  body  should  have  been  apprised  of  the  ex- 
istence of  the  delinquencies  of  this  official,  and  their  co-ordinate  action 
with  the  Governor  been  invited.     If  they  had  not  that  importance,  if 
they  were  suffered  to  remain    for  six  months  unnoticed,  and  then 
only  brought  after  the  disappointment  of  the  rejection  of  a  nominee, 
then  this  Senate  shouldn't  have  been  troubled  with  their  investigation 
at  all.     But  they  are  here  and  such   consideration  is   to  be  given  to 
them  as  iu  the  judgment  of  the  Senate  seems  wise  and  proper.     But, 
before  proceeding  to  the  consideration  of  the  merits  iu  this  case,  the 
Senate  will  indulge  me,  while  I  call  attention  to  a  few  of  its  surround- 
ings.    I  have  already  stated  that  it  is  au  unprecedented  proceeding. 
It  stands  alone  and  will  stand  alone  in    the   history  of  judicial,  quasi- 
judicial  or  administrative  proceedings.  And,  with  all  of  its  remarkable 
surroundings,  and   with  all  the  remarkable  proceedings  that  have  been 
had,  and  the  manner  in  which  these  proceedings  have  been  instituted 
and  presented,    there  is  something  internal  appearing  in   the  record 
itself  which  it  is  proper  I  should  call  the  attention  of  the  Senate  to.    i 
have  already,  gentlemen,  Senators,called  your  attention  to  the  fact,  that 
every  statement  in  the  original  charges  in. regard  to  the  Mechanics  and 
Traders'  Bank,  has  been  demonstrated  not  only  to  be  malicious  but 
purposely  and   intentionly   false.     You   will   see    by   looking   at   the 
records  that  these  two  men,  Gregory  and  Floyd,  were  a  couple  of  bank 
wreckers,  that  they  were  attempting  to  get  hold  of  this  Mechanics  and 
Traders'  Bank  with  its  assets  of  $2,500,000.     You  will  see  that  during 
the  progress  of  these  charges  that  they  were  going   up  and  running  to 
Albany  and  getting  into  the  newspapers.     You  will  see  from   their 
record  itself  that  these  two  fellows  got  up  a  sham  meeting  in  which  it 
was  claimed  that  Gregory  was  elected  president  of  the  bank,  and  that 
he  commenced  a  proceeding  in  court  iu  the  nature  of  a  quo  warranto, 
and  asking  the  court  to  declare  that  he  was  elected  the  president  of  that 
institution,  and  that  the  then  president  was  assuming  illegally  assum- 
ing to  exercise  the  duty  of  the  office.     By  the  action  of  these  two  men 
they  brought  the  bank  into  disrepute  in  a  greater  or  less  degree,  and 
when  they  were  beaten  in  the  courts,  when  the  courts  of  the  city  of 
JSew  York  declared  that  this  man  was  not  elected  to  the  presidency  of 
the  institution,  then  they  commenced  the  wrecking  process  by  getting 
up  false  statements,  false  allegations  in  regard  to  its  resources,  in  regard 
to  its  liabilities,  getting  them  into  the  newspapers  and  attempting  to 
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implicate  the  Snpeiiuteudent  of  the  Bank  Department  by  his  not  tak- 
ing action  upon  their  infamous,  lying,  falsa  statements. 

The  next  thing  we  hear  Mallon  and  Mack  present,  their  charges  in 
the  latter  part  of  April  after  this  investigation  had  been  running  for 
days  and  at  least  for  two  or  three  weeks.  Where  is  Mallon,  this  man 
that  swore  so  much  ?  Mallon  appeared  before  the  Senate  committee, 
and  he  is  one  of  those  unfortunate  widows  and  orphans  which  the 
distinguished  Senator  from  the  Ninth  has  talked  about.  Why,  it 
appears  from  Mallon  that  he  had  $8,000  in  this  bank  at  the  time  of 
its  failure  —  tli^e  Third  Avenue  Bank.  He  could  not  get  but  $5,000 
in  on  his  own  account,  but  he  puts  in  |.3,000  in  the  name  of  his  wife; 
$8,000,  or  more.  And  here  are  Senators  talking  with  tremulous  voice 
—  and  my  distinguished  friends  on  the  other  side  join  in — ^  about 
the  miseries  of  widows  and  orphans  !  And  where  is  Mack,  that 
man  that  you  made  responsible  for  all  these  charges  which  the 
Governor  has  sent  to  you  ?  Why  have  not  my  friends  produced  Mack 
here?  Why  haven't  they  put  him  upon  the  stand  ?  Couldn't  Mack, 
if  he  will  draw  up  a  paper  of  this  style  to  the  Governor,  and  the  Gov- 
ernor deem  it  of  so  much  importance  as  to  communicate  it  to  the  Sen- 
ate for  investigation,  it  is  not  to  be  presumed  that  Mack  knew  some- 
thing about  the  paper  he  was  signing,  and  the  paper  upon  which  the 
Governor  ordered  investigatic^n  ?  What  is  there  about  that  man.  Mack, 
that  my  learned  friends  have  not  produced  him  before  this  body? 
Were  they  afraid  that  Mack  would  disclose  the  secret  animus  of  this 
investigation  ?  Were  they  afi'aid  that  Mack,  if  put  upon  the  stand, 
would  tell  us  who  prepai'ed  those  charges  and  the  purpose  for  which 
they  were  instituted  ?  Or  what  was  the  reason  ?  A  man  that  makes 
charges  against  the  officers  of  ten  banks  and  pretends  that  he  has 
knosvledge  of  the  facts  stated  in  these  papers,  ought  to  present  him- 
self before  the  body  which  is  to  investigate  them,  as  a  witness,  and 
substantiate  their  truth  !  I  have  no  'doubt,  gentlemen.  Senators,  if 
that  man  had  been  produced  here,  there  would  have  been  disclosed  an 
infamous  conspiracy  against  Mr.  Ellis,  which  it  was  the  purpose  of 
the  prosecution  to  conceal.  Some  men  may  have  been  connected 
with  that  conspiracy  that  it  was  important  to  conceal.  There  must 
have  been  a  reason  for  omitting  to  call  him  and  the  only  reason  is  that 
the  real  object,,  purpose,  animus  of  this  proceeding  would  have  been 
developed. 

Now,  1  call  the  attention  of  the  Sena''e  to  what  I  stated, because  it  is 
in  regard  to  what  I  have  stated  in  regard  to  the  claim  upon  the  part  of 
the  Senate,  that  they  had  aright  to  remove  a  man  from  office  without 
swearing  a  witness  or  taking  a  word  of  testimony.  If  that  be  so,  of 
what  use  is  testimony?  What  use  is  there  in  counsel  taking  up  you,r 
time  in  the  discussion  of  any  question  ? 
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Senator  Woodin  — Has  the  Senate  made  any  such  claim  ? 

Mr.  McGuiRE  —  I  didn't-  say  the  Senate  did  — claimed  on  the  part 
of  the  Senate. 

[Resuming.]  I  stated  some  time  ago  and  I  will  repeat  it  that 
Senators  had  made  such  a  statement  and  I  have  not  yet  been  apprised 
that  the  Senate  had  repudiated  it.  There  is  nothing  appearing  in 
the  proceedings  of  this  Senate,  no  action  taken  by  this  Senate  but 
what  the  Senate  itself  acts  upon  the  statement  of  the  learned  Senator 
who  initiated  it  —  I  do  not  say,  I  do  not  wish  to  be  understood,  that 
the  Senate  has  adopted  a  rule  that  they  can  remove  a  iftan  from  ofiBce 
without  first  examining  into  the  propriety  of  the  removal,  but  what 
I  will  call  your  attention  to  is  on  page  397  and  this  doctrine  I  have 
not  heard  repudiated  or  denounced  by  any  Senator.  Senator  Harris, 
in  giving  his  views  to  the  Senate,  says:  "The  Senate  has  the  right 
to  remove  the  respondent  withont'taking  any  testimony  whatever  ;  the 
Senate  has  the  power  to  act  in  this  ease,  without  going  through  the 
legal  forms, but  by  simple  inquiry."  Then,  referring  to  the  statute  — 
but  it  may  be  well  that  I  should  read  the  whole  of  it.  I  do  not  wish 
to  misrepresent  or  garble  or  leave  one  sentence  disconnected  from  the 
rest.  "And  in  the  answer  to  the.  Senator  from  the  Eighteenth,  in 
regard  to  his  proposition,  is  that  we  are  trying  this  case  upon  testi- 
mony not  taken  before  the  Senate  as  a  body.  We  have  the  testimony 
taken  by  the  committee  and  we  have  resolved  to  act  upon  that  testi- 
mony as  well  as  the  testimony  given  before  the  Senate  here  orally." 

Senator  Harris — What  page  are  you  reading  from  ? 

Mr.  McGuiRE — Page  397  of   the  Senate  proceedings  [continuing]: 

"Therefore  if  it  is  proper  to  act  upon  that  testimony,  then  it  is 
proper  for  the  Senate  to  act  upon  testimony  taken  when  a  quorum  of 
the  Senate  is  not  ^ present,  because  we  act,  and  our  Judgments  are 
formed  upon  the  printed  testimony  and  not  upon  the  language  used 
by  the  witnesses  in  the  presence  of  the  Senate.  The  statute  iu  I'egard 
to  that  is,  that  the  Governor  recommends,  and  the  Senate  acts  ;  that 
is  all.  It  does  not  provide  that  charges  shall  be  made ;  it  does  not 
provide  that  witnesses  shall  be  sworn,  but  that  the  Senate  are  to 
inquire  as  they  see  fit,  in  regard  to  the  facts  charged  against  the 
respondent.  They  may  inquire  in  any  form  that  they  please.  We 
may  dispense  entirely  with  the  swearing  of  the  witnesses;  we  may 
dispense,  and  yet  be  within  the  statute." 

I  ^ay,  to  repeat,  that  I  have  not  yet  heard  that  position  of  the 
Senator  questioned  or  doubted,  since  the  statement  was  made  by  the 
learned  Senator  himself.  Now,  with  such  a  rule  how  are  we  to  antic- 
ipate the  action  of  the  Senate,  or  the  information  upon  which  the 
Senate  will  act  ?  If  this  irresponsible  power  exists,  if  this  body  cau 
remove  a  man,   merely  by  force,   by  the  execution   of  its  will  or  its 
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mandate,  how  are  we  to  anticipate  and  how  are  we  to  answer  and  meet 
the  secret  information  obtained  or  the  peculiar  worlcings  of  the  mind 
which  might  lead  to  a  result  ?  But,  in  that  connection,  permit  me 
to  call  the  Senate's  attention.  In  the  opening  of  this  case,  my 
learned  friend  upon  the  other  side  had  much  to  say  about  this  statute. 
His  position  was,  that  this  statute  gave  the  Governor  power  to  ask  a 
'  removal,  and  the  Senate  could  without  any  inquiry  at  all,  respond  to 
the  demand  of  his  Excellency,  and  remove  the  officer.  The  statute, 
as  will  be  observed  by  the  Senate,  is  very  brief.  It  provides  that,  in 
all  cases  where  a  person  holds  an  office,  appointed  by  the  Governor, 
with  the  consent  of  the  Senate,  he  may  be  removed  by  the  Senate 
upon  the  recommendation  of  the  Governor,  except  justices  of  the 
Supreme  Court,  circuit  judges  and  the  chancellor.  Now,  that  is  all 
there  is  of  it.  And,  under  that  statute,  it  is  claimed  by  the  counsel 
for  the  State,  it  has  been  stated  by  learned  Senators  —  as  I  have 
read —  that  there  is  a  power  existing:  in  this  body  which  is  the  con- 
verse of  the  power  of  appointment.  'L'hat  is,  the  Senate  can  appoint 
without  giving  a  reason,  and  the  Senate  can  remove  without  giving  a 
reason.  And,  if  there  is  nothing  to  be  looked  at  but  the  statute  itself, 
is  not  that  true  ?  When  the  name  of  a  nominee  for  appointment 
appears  in  the  Senate,  it  is  presumed  that  the  Senate  makes  a  proper 
inquiry  as  to  the  fitness  of  the  man  for  the  place  and  then  confirm  the 
man,  whatever  might  be  the  practical  result — speaking  now  of  the 
theory — and  if  they  regard  the  man  as  a  competent  and  fit  person 
they  confirm. 

ISTow,  then,  the  statute  is  the  converse  of  the  power  of  appointment. 
If  the  Governor  himself,  becomes  satisfied  that  the  person  is  an  unfit 
person,  he  asks  the  Senate  to  do  what  ?  He  asks  the  Senate  to  revoke 
their  action  of  appointment.  He  virtually  says  to  them,  "  I  was  mis- 
taken in  sending  in  the  name  of  this  person  for  your  sanction.  I  have 
become  satisfied  that  he  is  an  unfit  person,  and  I  ask  you,  I  recommend 
you,  that  you  revei'se  or  revoke  your  action  in  your  appointment." 
Now  then,  if  that  be  so,  if  that  be  the  construction  of  this  statute^ 
and  if  the  rule  initiated  by  the  Senator  from  the  Thirteenth  be  the 
rue  one,  what  does  this  trial  amount  to?  What  is  its  purpose? 
What  right  have  you  to  swear  witnesses  at  all  ?  What  right  has  any 
one  here  to  administer  an  oath  and  what  right  have  you  to  assume,  if 
that  be  the  construction  of  the  statute,  what  right  have  you  to  assume 
illegal  powers  at  all  ?  This  is  not  a  legislative  proceeding.  It  is  not 
a  proceeding  that  any  law  authorizes  you  to  do.  You  may  act  under 
this  statute,  it  is  claimed.  That  prescribes  no  form,  prescribes  no 
course  to  pursue  ;  and- acting  in  the  capacity  that  you  are  assuming  to 
act  now,  the  Senate  will  readily  agree  with  me,  that  if  it  is  an  action 
in  this  character,  they  must  find  a  warrant  in  some  statute,  and  where 
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is  the  warrant  in  any  statute  that  you  can  call  witnesses  before  you 
and  examine  them  and  take  testimony  ?  What  law  has  given  you 
tile  power  ?  And  if  a  witness  appears  here,  and  commits  perjury 
and  swears  falsely,  intentionally,  where  is  there  any  power  to  punish 
him  ?  Again,  if  the  construction  of  this  statute  be  as  claimed  by 
the  prosecution  and  by  some  of  the  Senators,  what  power  have  you 
to  render  judgment  against  De  Witt  0.  Ellis  at  all  ?  You  may  have  ' 
the  power,  if  that  be  the  construction  of  the  statute,  to  remove;  but 
what  right  have  you  under  such  a  construction  to  pronounce  a  judg- 
ment and  put  it  upon  your  records  to  go  down  to  posterity,  fixing 
a  stain  and  a  stigma  upon  this  man's  name  ?  Suppose  Mr.  Ellis 
was  here  upon  trial  uj)on  charges  of  corruption- — would  this  Senate 
assume,  under  this  statute,  to  prononnce  him  guilty  of  corrup- 
tion ?  Would  you  make  a  record,  fixing  indelibly  upon  that  man's 
name  and  upon  the  name  of  all  connected  with  him  an  infamous 
sentence,  that  he  had  been  corruptly,  designedly  so,  discharging 
the  duties  of  his  oflice  ?  And  where  is  your  power  to  enter  such  a 
judgment  at  all  ?  I  ask  you,  Senators,  now  to  look  at  any  statute 
in  this  State,  to  look  at  any  law,  I  invite  the  attention  of  the  learned 
counsel  for  the  State,  I  call  the  attention  of  the  Senate  to  a  single 
word  in  that  statute,  in  any  law,  in  any  proceeding,  that  you  can 
pronounce  judgment  against  this  respondent  at  all.  At  this  early 
stage  of  the  proceedings,  I  invite  their  attention  to  it,  so,  if  there  be 
any  law,  that  they  will  have  an  opportunity  to  examine  and  present 
it  to  this  body.  As  far  as  this  investigation  is  concerned,  you  are 
a  body  of  limited  powers  ;  you  have  to  resort  to  statutes  now  for 
your  warrant  of  power,  the  same  as  any  other  individual  that  assumes 
to  act  in  this  State.  While  you,  in  conjunction  with  the  Assembly, 
may  enact  laws,  you  may  possess  all  legislative  powers,  but,  when  you 
depart  from  the  exercise  of  legislative  powei's,  you  have  no  more  right 
to  assume  power  than  the  meanest  individual  of  the  State,  than  the 
most  menial  officer  that  exists  in  it.  I  do  not  suppose  that  this 
Senate,  in  the  investigation  of  this  question,  is  going  to  assume  any 
power  at  all.  I  presume  that  as  long  as  they  have  given,  and  magni- 
fied this  proceeding  into  the  form  of  a  judicial  proceeding,  that  they 
are  going  to  proceed  according  to  the  forms  of  law,  and  not  assume 
or' exercise  any  power,  except  the  power  that  they  possess. 

As  to  the  construction  of  this  statute  I  shall  have  something  to  say 
by  and  by.  I  am  now  taking  the  construction  put  upon  it  by  the 
counsel  of  the  State,  and  if  their  construction  be  true,  you  simply 
have  the  right  to  remove  this  man  from  office,  without  rendering  any 
judgment  or  making  up  any  record  against  him.  .  All  other  acts 
beyond  simply  the  removal,  are  without  jurisdiction.  They  are  cormn 
no7i  judioe — void.     And  I  do  not  apprehend  that  it  would  be  the  Sen- 
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ate's  intent  only  to  iissume  power  for  the  purpose  of  putting  upon  the 
record  any  stain  or  any  stigma  upon  any  man's  name. 

Now,  there  is  another  thing  let  me  call  the   attention  of  the  hon- 
orable Senate  to,  outside  of  the  merits  of  this  case.     The  respondent 
went  upon   the  .stand  as  a  witness  in  regard  to  this  Third  Avenue 
Bank,  and  informed  the  Senate  that  he  regarded  it  as  his  duty  to  con- 
sult with  certain  leading  men,  financiers  of  intelligence,  probity  and 
character,  in  the  city  of  .New  York,  as  to  their  advice  of  what  sum- 
mary  action  on  his  part  should  be.     In  the   objection  to  a  question 
which  arose   upon   the  trial,  the  very  fair  and   learned  Senator  from 
the  Eighteenth,  saw  fit  to  give  his  advice,  and  he  indulged,  probably 
not  in  poetic,  but  in  a  little  senatorial  license,  indulged  in  a  little  alle- 
gory, in   hyperbole,   and,  in  the  course  of  his  argument,  he  stated, 
"  Suppose   Mr.  Ellis  had  met  Freeman  Clark,  of  Neio  York."  the  re- 
port reads;   I  suppose  he  means  of  Rochester,  Jay  Gould,   of  New 
York,  and  talked  with  these  men  whose  interests  were  antagonistic  to 
the  banks,  and  that  he  acted  upon   their  advice,  that  he  would  be 
making  a  large  amount  fall  to  himself — and  as  there  shall  be  no  mis- 
understanding upon  that  point,  the   Senate  will  permit  me  to  call  its 
attention  to  page  026.     The  Senator  says :   ''  But  to   return  to  the 
question,  what  undei'  these  suiToundings,  were  the  influences  that 
governed  or  influenced  you   to  do  these  things  ;  answer  me  that?     A. 
Well,  sir;  I  met  Mr.  Freeman   Clark,  of  New  York,  and  held  a  con- 
versation  with  him  ;  I  met  Jay  Gould  in  New  York,  and  had  a  con- 
versation with  him;  they  are  strong  financial  men  ;  they  told  me  if  I 
proceeded   to  disturb  the  Third  Avenue  Bank  I  would  thereby  shake 
financial   centers;  there  would  be  a  run  upon  the  bank  in  which  we 
were  interested,  and  that  would  make  large  losses."     It  may  be,  he 
would  render  that  for  a  reason,  if  he  did,  then  there  is.  not  a  Senator 
hears  me  but  that  knows  he  would  render  a  reason  fatal  to  himself. 

Now,  in  pursuance  of  the  Senatorial  license,  if  Jay  Gould's  name 
was  put  in  there  in  place  of  the  president  of  the  Manhattan  Bank,  in 
place  of  the  president  of  the  Seamans'  Bank,  in  place,  say,  if  you 
please,  of  Mr.  Cisco,  in  place  of  the  nine  or  ten  other  reputable  men 
in  the  city  of  New  York,  I  will  ask,  with  all  respect  imaginable,  why 
was  it  regarded  necessary  for  the  Senator,  in  his  argument  upon  that 
question,  to  associate  such  men  as  Mr.  Ellis  consulted  with,  with  the 
disreputable  practices  of  Jay  Gould  'i  Was  there  any  necessity 
for  it?  Had  Mr.  Ellis  gone  to  Jay  Gould  and  talked' with  him  ? 
Did  Mr.  Ellis  go  to  the  bulls  and  bears  of  Wall  street  to  ask  their 
advice  about  the  eiTect  upon  the  money  market  ?  Mr.  Ellis  goes 
where  any  prudent  man  would,  to  men  above,  beyond  all  selfish  con-, 
siderations,  men  that  would  not  advise  for  the  purpose  of  aff'ecting 
their  institutions,  and  their  institutions  could  not  have  been  affected 
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by  any  advice  that  they  might  give.  lam  unable  to  see  the  pnrpose 
of  substituting  Freeman  Clark  and  Jay  Gould  in  that  connection, 
unless  it  be  what  subsequently  followed,  and  what  subsequently  fol- 
lowed the  Senate  will  indulge  me  a  moment  while  I  call  their  atten- 
tion to  it.  These  remarks  were  made  on  Tuesday^a  week  ago  last 
Tuesday.  On  Thursday  morning,  the  central,  controlling  organ  of 
.  the  democratic  party  at  Albany  came  out  with  its  leader,  taking  as  its 
text  the  speech  of  the  Senator  from  the  Eighteenth,  and  I  will  read  a 
portion  of  it,  which  has  the  same  spirit,  just  the  same  argument, 
simply  leaving  out  Jay  Gould  and  Freeman  Clark  and  putting  in  the 
real  names.  [Keads.]  "It  is  claimed  for  Mr.  Eliis  that,  in  pursuing 
the  course  he  did,  lie  consulted  leading  New  York  bankers  and  was 
guided  by  their  advice,  but  the  Third  Avenue  Savings  Bank's  default 
was  too  plain  a  case  to  require  advice.  He  should  have  known  that 
the  bankers  and  brokers '' — now  here  comes  the  spirit  of  the  learned 
Senatoi''s  argument  addressed  to  this  Senate — '•  he  siiould  have 
known  that  the  bankers  and  brokers  he  consulted  in  1875  were  more 
interested  in  the  institutions  over  which  they  had  charge  than  in  any 
savings  bank  in  the  city  of  New  York,  and  of  course  they  would 
prevent  a  panic,  for  tliat  would  probably  lead  to  a  run  on  the  banks, 
trust  companies,  or  brokers'  offices,  that  might  prove  disastrous  to  the 
interests  of  the  stocklioiders.  It  was  very  natural,  therefore,  that  Mr. 
Morrison,  the  president  of  the  Manhattan  Bank"  —  Jay  Gould,  of 
course —  ''  Mr.  Stewart,  of  the  United  States  Trust  Company"  —  Mr. 
Freeman  Clark  —  "and  Mr.  Cisco,  a  private  banker,  should  advise  Mr. 
Ellis  not  to  close  up  that  insolvent  savings  bank,  although  Mr.  Stew- 
art, in  his  testimony  taken  before  the  Senate  committee  last  winter,  is 
reported  as  saying  he  would  not  have  given  advice." 

Now,  I  say,  here  the  leading  democratic  organ  in  this  State,  in  two 
days  after  the  enunciation  of  these  remarks  by  the  learned  Senator, 
takes  these  remarks  and  makes  them  the  basis  of  its  leading  editorial 
article,  mutatis  mutandis,  in  regard  to  names,  sends  broadcast  through 
the  State  that  this  advice  that  Mi'.  Ellis  sought  was  an  interested  ad- 
vice ;  that  it  was  a  course  he  should  never  have  pursued,  and  in  the 
language  of  the  Senator  himself,  it  was  fatal  to  itself  Now,  I  make 
no  imputations.  I  am  only  like  tlie  old  Mr.  Weller  :  "  It  is  a  mere 
coincidence  ;"  mere  coincidence  that  a  speech  of  this  character  should 
have  been  made  by  one  of  his  judges  —  a  man  that  passes  upon  the 
merits  of  t"liis  case,  and  in  a  day  and  a  half  afterwards  made  tlie  basis 
of  a  personal  leading  article  in  the  central,  controlling  democratic  pa- 
per of  the  State.  Do  not  understand  me,  gentlemen  Senators,  that  I 
charge  the  Senator  from  the  Eighteenth  with  being  a  party  to  any 
such  proceedings,  or  that  he  even  was  cognizant  of  it.  I  give  him 
credit  in  the  expression  of  his  views  for  the  utmost  sincerity  and  hon- 
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esty  of  purpose  ;  but  I  noticed  that  the  Senator  asked  these  questions 
which  led  to  the  responses  which  were  objected  to  by  having  them 
down,  or  purporting  to  be  written  upon  a  paper ;  and  the  only  way 
tliat  I  can  account  for  it  is,  that  the  learned  Senator  must  have  left  his 
notes  upon  the  table,  and  some  prying,  mischievous  reporter,  after  the 
adjournment  Of  the  Senate,  has  taken  his  paper  and  run  down  to  Al- 
bany and  made  it  the  pretext  of  a  partisan  appeal  to  the  democrats  of 
this  Senate. 

Senator  SCHOONMAKER  —  On  what  page  of  the  testimony  is  that 
Argus  article  you  refer  to  ? 

Mr.  McGuiRB  —  I  am  asked",  gentlemen,  upon  what  page  of  the  tes- 
timony this  "Argus"  article  is.  If  there  had  been  any  objection  by 
any  member  of  this  Senate  to  my  reading  it,  that  objection  should 
have  been  taken  before.  I  had  supposed  that  counsel,  in  the  discus- 
sion of  a  case,  could  call  the  attention  of  a  Senate,  or  of  anybody, 
by  way  of  illustration  of  their  argument,  to  facts  not  appearing  in 
the  testimony  itself  ;  and,  when  there  has  been  such  latitude  given 
here,  when  the  counsel  for  the  State  has  talked  and  taken  up  the  time 
of  the  Senate  for  an  hour  —  for  over  an  hour  —  in  reading  and  com- 
menting upon  matters  not  before  this  Senate,  without  interruption 
from  the  Senator  from  the  Fourteenth,  I  ask  him  now  what  his  motive 
is  in  interrupting  me  ?  Is  it  conducive  to  a  calm,  dispassioinite,  delib- 
erate state  of  investigation  to  witness  the  exhibition  of  such  feeling 
upon  the  part  of  a  judge  ? 

But  I  will  answer  the  question.  It  is  not  in  the  testimony.  I  in- 
troduce it  by  way  of  illustration  of  an  argument.  If  there  be  any  im- 
propriety in  the  act,  I  regret  it ;  but  I  regret  still  more  the  exhrbition 
of  a  feeling  of  a  judge  that  will  in  this  way,  after  the  thing  is  done, 
attempt  to  rebuke  counsel  fordoing  what  he  conceived  to  be  a  duty. 

Now,  I  am  going  to  call  the  attention  of  the  Senate  to  another 
thing  not  in  the  testimony.  '  If  there  be  any  objection  on  the  part  of 
any  Senator,  I  hope  he  will  make  it  now,  and  not  after  I  conclude  ;  and 
that  is  to  the  question  propounded  by  the  distinguished  Senator  from 
the  Thirty-first.  Hearing  no  objection,  I  take  it  that  leave  or  unani- 
mous consent  is  granted. 

Now  I  stated  at  the  outset,  that  tlie  questions  propounded  by  the 
learned  Senator  from  the  Thirty-first  (  Mr.  Sprague ),  should  receive  a 
respectful  consideration,  and  they  shall  receive  tliat  consideration.  I 
read  :  "  Assuming  that  the  Third  Avenue  Savings  Bank  was  irretriev- 
ably insolvent  in  March,  1875,  and  that  this  was  known  at  that  time 
to  its  officers  and  to  the  Superintendent  of  the  Bank  Department  and 
also  assuming  that  the  superintendent  permitied  the  bank  to  continue 
its  business  until  September,  1875,  I  understand  him  to  urge  .as  one 
reason  for  the  delay,  that  in  his  judgment  the  effect  of  closing  the 
•Z28 
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bank  at  an  earlier  period,  would  have  been  disastrous  to  other  savings 
banks  as  well  as  to  other  financial  interests.  I  suppose,  therefore,  that 
one  of  the  principal  and  vital  questions  each  Senator  will  have  to  de- 
termine in  his  own  mind,  will  be  whether  the  reason  urged  aflfords  any 
justification  of  the  delay  in  the  action  of  the  superintendent.  To  en- 
able me  to  come  to  a  conclusion  upon  this  branch  of  the  case,  I  should 
be  glad  to  hear  an  argument  upon  the  following  questions  : 

FiEST — In  continuing  to  pay  its  depositors  subsequently  to  March, 
1875,  was  the  Third  Avenue  Savings  Bank  guilty  of  a  fraud  upon 
the  United  States  bankrupt  act,  by  making  preferential  payments, 
within  the  meaning  of  the  thirty-fifth  and  thirty-seventh  sections  of 
that  act,  and,  if  so,  does  the  reason  urged  by  the  respondent  afford  any 
justification  for  permitting  such  a  fraud  to  be  perpetrated  ? 

Second.  Were  the  payments  to  depositors  made  by  the  Third 
Avenue  Savings  Bank  subsequent  to  March,  1875,  in  violation  of  the 
provisions  of  section  9  of  article  1  of  title  2  chapter  18  of  part  1  of  the 
Revised  Statutes  which  in  substance  forbids  any  payment  by  moneyed 
corporations  when  insolvent  or  in  contemplation  of  insolvency  with 
intent  of  giving  preference  to  any  particular  creditor  over  other 
creditors  and  if  so  does  the  reason  urged  by  the  respondent  afford  any 
justification  for  permitting  such  violation  of  the  statutes  ? 

Third.  Was  the  receipt  of  deposits  by  the  Third  Avenue  Bank  ' 
after  March,  1875,  without  any  notification  to  depositors  of  its  insol- 
vent condition  a  fraud  upon  each  depositor  according  to  the  law  of 
this  State  as  laid  down  in  the  case  of  Nichols  v.  Fainer  (18th  New 
York  Reports,  295),  Henneqinn  v.  Nailor  (24  New  York  Reports,  13!i), 
Steimrd  v.  Strasburger  (51  Howard,  388),  Brown  v.  Montgomery  (20 
New  York  Reports,  287),  Chaffee  v.  Flint  (2  Lansing,  81),,  and,  if  so, 
does  the  reason  urged  by  the  respondent  afford  any  justification  for 
permitting  the  perpetration  of  such  fraud  upon  the  depositors  in  said 
bank?" 

Now,  probably  the  first  thing  in  order  would  be  that  I  should  call 
the  attention  of  the  Senate  to  the  cases  which  my  friend  has  cited  as 
the  basis  on  which  he  propounded  these  inquiries.  I  will  call  the  at^ 
tention  of  the  Senate,  without  consuming  any  unnecessary  time, 
simply  to  the  original  facts  of  the  case,  that  the  Senate  can  see  what 
the  courts  in  these  respective  cases  decide,  and  their  applicability  to 
the  questions  propounded  by  the  learned  Senator.  The  first  is  in  the 
Eighteenth  New  York.  The  Senate  will  get  an  idea  of  what  this  case 
is  from  a  mere  reading  of  its  syllabus  : 

"A  mere  omission  of  the  purchaser  of  goods  to  disclose  his  insolv- 
ency to  a  vendor  is  not  a  fraud  for  which  the  sale  may  be  void. 

When  no  inquiries  are  made  of  the  vendee  on  the  subject,  and  he 
makes  no  false  statements,  nor  resorts  to  anv  artifice  to   mislead  the 
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vendor,  it  is  not,  in  general,  fraudulent  In  him  to  remain  silent  in 
respect  to  his  pecuniary  condition.  *  *  *  An  honest  though  abor- 
tive purpose  to  continue  business  and  pay  for  the  goods  is  consistent 
with  the  vendee's  knowledge  of  his  own  insolvency,  etc.,  and  the  pur- 
chase is  not  fraudulent  when  made  with  such  intent,  though  founded 
in  delusive  and  unreasonable  expectations. 

Whether,  however,  the  failure  of  the  purchaser  to  disclose  a  marked 
and  sudden  change  in  his  aflEairs  for  the  worst,  which  he  has  reason  to 
suppose  unknown  to  the  vendor,  may  not  be  a  fraudulent  concealment, 
rendering  the  sale  void." 

Now,  the  Senate  can  see  what  this  case  is.  It  is  simply  a  'man  in 
insolvent  circumstances  purchases  a  bill  of  goods.  He  does  notcom-- 
rauuicate  the  fact  of  his  insolvency  to  the  purchaser,  but  he  buys 
them  in  good  faith,  expecting  and  believing  that  he  will  be  able  to  pay 
for  them,  but  before  ho  does  pay  for  them  that  belief  and  expectation 
proves  to  have  been  delusive;  he  could  not  pay,  and  then  when  being 
prosecuted  for  fraud  in  buying  goods  when  he  knew  that  he  was  insol- 
vent, the  Court  of  Appeals  simply  held  in  that  case  that  the  man  had 
not  been  guilty  of  a  fraud  at  all.  Now,  what  purpose  or  relation,  that 
case,  or  any  thing  decided  or  stated  in  this  case  wliich  I  have  just 
called  the  attention  of  the  Senate  to,  what  it  has  to  do  with  this;  what 
principal  in  it  effects  this  is  more  than  I  can  say. 

The  next  case  is  in  the  twenty-fourth  New  York  Reports  page  139. 
Now,  this  is  a  case  a  little  different,  and  this  casein  the  twenty-fourth 
of  New  York  distinguishes  the  case  in  the  eighteenth  New  York  Re- 
ports, and  distinguishes  it  in  the  particular  which  I  will  call  the  atten- 
tion of  the  Senate  to.  "Though  he" — meaning  the  purchaser  of 
goods  —  ''has  neglected  to  disclose  his  insolvency,  is  not  necessarily 
fraudulent ;  yet,  if  the  purchase  be  made  with  a  preconceived  design 
not  to  pay,  it  is  a  fraud.  Such  design  may  be  inferred  by  the  jury 
from  the  circumstances  and  conduct  of  the  vendee,  not  only  in  respect 
to  the  rule  in  question,  but  any  other  contemporaneous  transactions." 
Now  it  will  be  seen  that  all  that  is  decided  in  that  case  is  that  if  a  man 
purchase  goods  with  the  preconceived  design  not  to  pay  for  them  it  is 
a  fraud.  How  does  that  affect  the  action  of  the  Bank  Superintendent  ? 
What  act  or  what  deed  of  the  Bank  Superintendent  is  determined  or 
affected  by  a  man  fraudulently  purchasing  goods'? 

The  next  case  is  in  the  Twentieth  New  York  Reports,  page  287: 
"  It  is  a  fraudulent  suppression,  voiding  the  sale  of  commercial  paper, 
for  a  vendor  to  withhold  information  that  the  maker's  check  upon 
the  bank  in  which  they  kept  their  account  had  been  protested,  though 
the  vendor's  informant  accompanied  his  statement  with  the  expression 
of  his  opinion  that  the  makers  were  perfectly  solvent.  The  non- 
payment of  a  check,  drawn  by  a  commercial  house  upon  its  bankers, 
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is  evidence   upon    the   question  of  insolvency,  etc.,   and  ib  seems,  if 
unexplained  of  itself,  warrants  that  inference." 

Now,  this  covers  all  there  is  of  this,  and,  if  the  Senate  will  bear 
with  me  just  a  moment,  I  will  state  what  the  case  is.  A  person  in 
Buffalo,  it  seems,  drew  a  check  for  1300,  and  put  it  into  the  hands  of 
a  third  man  to  sell  at  a  discount,  constituting  him  for  that  purpose 
his  agent.  The  agent  produced  a  person  in  negotiation  for  its  sale. 
The  man  refuses  to  purchase  the  check,  saying  that  he  had  already  a 
check  of  the  drawer,  and  it  had  gone  to  protest  that  day,  but  he 
regarded  the  drawer  of  the  check  as  solvent.  Then  the  agent  pro- 
duced a  third  person,  and  selling  the  check  to  the  third  person  for 
$297,  the  purchaser  giving  his  note  for  $397,  and  on  the  same  day 
the  drawer  of  the  check  made  a  general  assignment,  and  the  indorser 
of  the  check  also,  at  the  same  time,  went  into  insolvency.  A  suit 
was  brought  upon  the  note.  The  defense  set  up  was  the  fraud  of  the 
agent  in  procuring  the  note  for  the  check,  in  not  apprising  the  maker 
of  the  note  and  the  purchaser  of  the  check  that  the  other  party  had 
such  a  cheek ;  that  a  check  had  been  protested  on  that  day.  And 
the  court  there  held  that  it  was  the  duty  of  the  agent,  when  he  knew 
the  fact  of  commercial  paper  being  protested,  that  that  was  an  indi- 
cation of  insolvency,  and  that  it  was  his  duty  to  have  communicated 
to  the  purchaser  of  the  check  the  information  that  he  possessed  ; 
and  the  court  ultimately  decided  that  the  makers  of  the  note  were 
not  liable. 

Now,  the  1st  of  Lansing.  That  is  the  nearest  case  on  any  question 
of  a  bank  which  the  learned  Senator  cites,  and  that,  it  seems  to  me,  is 
very  foreign  to  any  question  that  arises  here.  That  is,  if  an  insolvent 
who  is  carrying  on  business  with  knowledge  that  he  can  no  longer 
continue  it,  and  that  his  property  must  be  surrendered  to  his  creditors, 
purchases  goods  on  credit  without  disclosing  the  circumstances  to  the 
vendor,  his  concealment  thereof  is  equivalent  to  fraud,  and  his  assign- 
ment of  the  purchased  property  for  the  benefit  of  his  creditors  will 
pass  no  title  to  his  assignee,  and  this  although  the  purchase  was  made 
in  the  course  of  the  purchaser's  business. 

The  same  rule  applies  to  a  banker  who,  under  like  circumstances, 
receives  deposits  of  his  depositors  —  a  banker  in  business  on  his  own 
account  being  insolvent  and  intending  to  make  a  general  assignment 
to  his  creditors,  fails  secretly.  During  the  day  he  received  a  sum  of 
money  for  deposit  from  one  of  his  depositors  who  is  ignorant  of  the 
insolvency,  and  he  makes  an  entry  thereof  in  his  depositor's  bank- 
book, and  keeps  the  money  in  a  separate  parcel,  labeled  with  depositor's 
name,  intending  to  re-deliver  it  if  he  shall  assign  —  that  is,  if  he 
makes  the  assignment  which  he  had  in  contemplation.  He  makes  no 
entry  in  his   own  books  except  a  memorandum  in  his   cash-book, 
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beneath  which  he  writes  the  depositor's  luime ;  and  afterward  on   the 
same  day,  he  assigns  his  property  generally  for  the  benefit  of  his  cred- 
itors and  delivers  the  parcel  to  the  assignee  with  a  request  that  he 
will,  if  he  may  legally,  give  it  to  the  depositor.     It  was  held  that  the 
assignee  took  no  title  to  the  deposit.     Well,  who  would  have  thought 
that  he  did  ?     Well,  now,  there  is  all  there  is  of  that  case,  gentlemen 
of  the  Senate.     Under  the  circumstances  which   you  have  heard  the 
marginal  note  read,  a  depositor  leaves  his  money,  having  no  knowledge 
of  the  insolvency  of  the  bank:  the  bank  intending  to  go  into  liquida- 
tion that  day,  the  banker  receives  the  money,  intending  to  re-deliver 
it,  if  his  intention  could  be  carried  out.     He  puts  it  into  a  separate 
parcel,  indorsed  with  the  name  of  the  depositor,  making  no  entry  in 
his  cash-book,  and  does  assign  that  day,  and  the  courts  simply  decide 
that  the  depositor  had  a  title  superior  to   the  assignee  of  the  bank." 
Now,  this  case  I  have  called   the  attention   of    the  Senate  to.     There 
are  one  or  two  others,    but  they  are  all  of   the  same    tenor.     And  I 
respectfully  submit  to  the  Senate  that  there  is  no  principle  of  law  in 
either  of  these  cases,  applicable  to   cases  where  a  moneyed  corpora- 
tion receives  money  in  contemplation  of  bankruptcy.     But  suppose 
there  was.     How  is  the    Superintendent  of  the  Bank  Department 
to  be  affected  by  consequences  of  an  omission  to  do  a  duty  ?     Is  a 
public  officer,  arraigned  for  neglect   to  discharge  a  duty,  to  be  con- 
victed or  acquitted,    according  to  the  consequences  that  result  ?     I 
take  it  that  if  the  duty  was  omitted  to  be   performed,  although  no 
serious  consequences  resulted,  the  officer  is  just  as  much  amenable  to 
law  as  if  the  most  disasti'ous  consequences  had  resulted.     But  Mr. 
Ellis,  the  Bank  Superintendent,  or  any  other  public  ofiicer,  if  he  has 
a  duty  to  perform  and  that  duty^nvolves  the  exercise  of  discretion  or 
judgment,  he  is  not  in    any  wise   responsible   for   what   follows   by 
reason  of  the  exercise  of  that  judgment.     Take  the  ordinary  case  of 
a  man  applying  to  a  judge,  say  for  an  injunction  to  close  the  business 
of  a  corporation  or  an  individual,  and  the  injunction  be  granted,  and 
disastrous  results  follow  from  the  issuing  of  the  injunction.     In  the 
end,  why  the  court  of  review  reverses  the  action  of  the  judge  below. 
Can  it  be  pretended  that  the  judge  below,  if  he  had  the  judgment, 
or  exercised  the  discretion  he  exercises  in  refusing  or  granting  the 
injunction  that  he  should  be  responsible  for  the  losses   to  the  party 
enjoined  ?     And  so  of  these  moneyed  corporations.     Any  public  offi- 
cer that  has  jurisdiction  or  control  over  them,  if  he  does  his  duty, 
and  it  may  result  in  the  winding  up  of  such  institutions  or  in  their 
entire  destruction,  he  is  not  responsible  for  it.     If  he  omits  to  perform 
a  duty  by  which  insolvency  ensues,  or  injury  ensues,  why  he  is  not 
liable  for  the  injury.    If  he  is  liable  at  all,  he  is  simply  liable  for  omit- 
ting to  perform  his  duty  disconnected  with  any  other  question.     So, 


1822 

in  this  case,  the  only  question  that  can  be  considered  by  the  Senate  is, 
was  there  such  a  neglect  of  duty  upon  the  part  of  Mr.  Ellis,  as  calls 
for  the  intervention  of  this  Senate  to  remove  or  retain  him  in  his  posi- 
tion ?  The  consequences  resulting  whether  there  were  fraudulent 
payments,  whether  money  was  received  in  contemplation  of  insolvency, 
can  have  no  bearing  upon  the  subject  at  all,  and  it  seems  to  me  that 
the  learned  Senator,  upon  reflection,  cannot  but  see  that  the  gravanie7i, 
the  gist  of  the  offense  of  a  public  oflBcer  is  in  the  neglect  to  perform 
a  duty  disconnected  from  any  results  or  consequences,  from  the 
alleged  or  assumed  neglect. 

N"ow,  I  desire  to  call  the  attention  of  the  Senate  for  a  short  time  to 
the  general  powers  and  duties  of  a  Bank  Superintendent,  and  his 
duty  uuder  the  law  in  question.  It  has  been  assumed  by  counsel  for 
the  State  that  there  is  an  impossible  duty  devolved  upon  the  superin- 
tendent in  virtue  of  the  laws  of  this  State.  It  has  been  assumed  that 
the  superintendent,  although  given  by  the  Legislature  general  powers 
and  control  over  these  banks,  still,  in  the  exei'cise  of  that  power  and 
control,  he  has  no  discretion  whatever,  but  that  there  is  an  unbend- 
ing, rigorous  rule  of  law,  which  requires  him  in  his  action  towards 
Isanks  to  follow  the  precise  line  of  these  statutes,  whether  that  line  of 
duty  which  they  say  is  pointed  out,  and  which  should  be  exercised 
whether  that  should  result  in  the  total  wrecking  of  every  bank  in  the 
State  of  New  York,  still,  it  his  duty,  and  he  must  perform  that  duty. 
That  is  the  position  upon  which  this  whole  complaint  against  the 
superintendent  is  predicated.  And  assuming  that  that  general  statute 
exists,  that  no  judgment  can  be  exercised,  no  discretion  invoked,  that 
the  superintendent  has  been  guilty  of  a  neglect  of  duty  in  not  strictly 
and  literally  following  what  is  ternfed  by  the  prosecution  as  a  man- 
datory duty  imposed  upon  him  by  the  statutes  of  the  State.  Now  it 
becomes  very  important,  I  submit,  therefore,  Senators,  to  determine 
whether  the  superintendent  has  any  judgment,  whether  he  can  exer- 
cise any  discretion  at  all.  And  in  connection  with  that,  I  submit,  it 
becomes  important  again  to  determine  whether,  although  he  may 
have  made  a  mistake,  whether  that  mistake  was  willful,  whether  it 
was  designed,  or  whether  it  was  unintentional ;  and  I  make  that  re- 
mark in  answer  to  the  suggestions  of  the  learned  Senator  from  the 
Eighteenth,  yesterday,  who  asked,  if  this  line  of  argument  in  good 
faith,  did  not  virtually  repeal  the  statute  of  removal;  I  answer  that  it 
does  not  repeal  the  statute  of  removal,  and  I  further  answer  that  it 
does  not  afford  a  complete  justification. 

Senator  Starbuck  —  Does  it  restrict? 

Mr.  McGuiEE  —  No,  sir.  It  does  not  restrict  or  enlarge,  but  it 
leaves  the  Senate  to  act  upon  the  question  as  an  original  question,  and 
here  is  one  effect  of  it  —  if    the  Senate  will  bear  a  moment  —  are 
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you  going  to  try  an  ofiBcer  who  in  one  case  makes  an  unintentional 
mistake  the  same  as  you  would  an  ofiBcer  who  purposdy,  willfully  and 
designedly  makes  a  mistake  ?     Does  the  statute  require  you  as  Sena- 
tors to  remove  a  man  because  he  is  guilty  of  neglect  of  duty  ?     Are 
your  rights  and  privileges  and  duties  the  same  as  is  claimed  belongs 
to  the  superintendent  ?     Have  you  no  discretion?     Cannot  you  deter- 
mine the  question  whether  it  is  unintentional  or  intentional  or  do  you 
mean  to  say  that  the  statute   absolutely,  mandatorily  requires  of  you 
to  remove  a  man  if  you  find  that  he  has  been   guilty  of  a  mistake? 
I  think  that  the  Senate  will  see   the  distinction  in   a  moment.     It 
being  within  the 'discretion  of  the  Senate  to  remove  a  man   or  keep 
him  in  his  place  as  they  see  fit,  all  depends  upon  the  views,  the  opin- 
ions, and  determinations  of  the  Senate  having  a  discretionary  power, 
an  excusing  power  or  a  convicting  power.     Here  is  supposed  a  man 
brought  before  you   charged  with  gross  dereliction  of  duty,  habitual 
dereliction  of  duty,  an  intentional  dereliction  and  a  willful  dereliction. 
Why,  you  would  not  hesitate,  having  the  power,  under  snch  a  state  of 
things  to  remove  the  man  from  his  position.     Here  is  another  man 
who  has  endeavored  honestly,  conscientiously,  and  in  good  faith   to 
discharge  his  duty.     He  is  surrounded  by  a  peculiar  and  embarrass- 
ing state  of  circumstances  at  the  time.     He  concludes,  whether  wisely 
or  unwisely,  to  take  a  certain  line  of  policy.     It  is  charged,  and  is 
the  fact,  that  that  line  of  policy  was  disastrous.     He  is  brought  before 
the  Senate  for  trial.     The  Senate,  looking  back,  taking  a  retrospect- 
ive  view   of     the    action    of    the    superintendent,    the    Senate   say: 
"The   superintendent  at    the   time  ought   not  , to  have  acted  as  he 
did   act,   but   he   ought    to    have   acted   as   I   see   now  he  ought  to 
have  acted  in  view  of  the  light  which  I  now  have."     The  superintend- 
ent had  not  at  that  time  the  light   which   Senators  now  have.     Here 
was  an  emergency  into  which  he  was  thrown.     Here  were  peculiar  cir- 
cumstances which  I  will  refer  to  in  a  moment,  in  which  he  was  called 
upon  suddenly  to  act  and  he  does  act  in   good  faith  with  an  honest 
purpose,  to  discharge  his  duty,  without  any  intent  to  violate  it,  with- 
out any  intent  to  disregard  the  law.      But  you  say,  Senators,  that, 
while  he  acted  in  perfect  good  faith  and  in  harmony  with  the  dictates 
of  his  judgment  and  consistently  with   the  circumstances  as  he  saw 
them  —  is  there  no  distinction  between  such  a  man  and  a  willful, 
intentional  disregarder  of  his  duty  ?     Do  not  then  good  faith,  good 
intentions,  exercise  of  judgment  and  discretion  enter  as  elements  into 
the  consideration  of  this  case  ?     I  do  not  say,  and  the  learned  Senator, 
will  not  understand  me  as  saying  or  going  to  the  length,  that  it 
amounts  to  a  perfect  justification.     Being  a  matter  of  discretion  with 
the  Senate  whether  they  will  remove,  or  whether  they  will  notrempve 
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then  the  good  fiiith,  the  good  intention,  becomes  an  important  element 
in  the  consideration  and  discussion  of  the  question.     As  has  been  said, 
where  is  there  a  public  officer  of  this  State  that  has  not  erred  'f    Let 
me  call  the  attention  of  the  Senate  to  one  single  illustration  as  show- 
ing what  is  the  effect  of  this  to  me  barbarous  doctrine,  that  a  public 
officer  who,  unintentionally,  makes  a  mistake  in   the  performance  of 
his  duty  is  to  be  himself  convicted  and  removed  simply  for  that  mis- 
take.    Take  now  this  case.     For  a  period  of  forty  years,  there  has  been 
a  fund  in  this  State  known  as  the  United  States  Deposit  Fund,  which 
this  State  received  in  trust  and  holds  in  trust.     It  has  been  distributed 
under  direction  of  a  statute  to  the  various  counties  appointing  com- 
missioners to  lend  it  out,  and  requiring  those  commissioners  to  report 
making  it  the  duty  of  the  Comptroller  of  the  State  to  keep   watch  of 
that  fund,  and  to  see  that  the  trust — and  it  is  a  trust  and  nothing 
else  —  received  by  the  State  from  the  United  States,  that  that  trust  is 
properly  executed.     From  thatday  to  this  there  has  not  been  a  Comp- 
troller of  this  Slate  that  has  performed  that  important  duty  until  now. 
It  is  known,  and  every  Senator  around  this  circle  knows  the  fact,  that 
that  fund  has  been  purloined,  squandered  in  every  county  of  this 
State,  the  greatest  frauds  and  irregularities  being  practiced  by  these 
commissioners.     Funds  were  raised  and  never  accounted   for.     Mort- 
gages allowed  to  stand,  wliich  they  had  taken,  which   have  been  paidj 
but  uncanceled,  and  those  mortgages   have  been  returned  as  vouch- 
ers.    I  say  that  every  Senator  from  the  rural  districts  knows,  at  least, 
that  such  a  state  of  facts  exists.     But  never,   never,   until  Mr.  Olcott 
took  charge  of  the  Comptroller's  office,  was  there  ever  an   attempt  to 
perform  that  statutory  duly  by  the  Comptroller.     Who  blames  former 
Comptrollers  as  guilty  of  culpable  negligence  ?     They  might  have  been, 
but  who  ever  dreamed  that  they  should  be  arraigned  and  tried  for  this 
neglect  of  duty  ?     I  only  refer  to   that  as  the  latest  instance  to  show 
you  that  these  pablic  officers,  with  multiplicity  of  duties  imposed  u])on 
them  by  law,  must  necessarily  omit  the  performance  of  some;    and 
when  the  power  is  given  to  the  Bank  Superintendent  to  supervise  some 
200  banks  or  more  of  this  State,  with  a  capital  of  $345,000,000  scattered 
all  over  the  State,  to  hold  him  accountable,  because  some  clerk  has 
stolen  money,  because  a   second   mortgage  has  affected  some  bank, 
because    banks  have   fraudulently  failed,  as  the  interrogatories  pro- 
pounded by  Senators  seem  to  indicate.     Why,  it  is  a  preposterous  rule 
to  apply  to  any  public  officer;  and  there  is   not  a  public  officer  in  the 
United  States  who,  with  such  a  rule,  could  stand  criticism  a  moment 
—  not. one.     Then  why  select  out  the   Bank  Superintendent  from  al- 
the  rest  ?     What  is  the  object  and   what  is  its  purpose?      Why,  the 
counsel  for  the  State  tells  us,  that  here  is  a  peculiar  institution  ;  here 
are  savings  banks  where  the  savings  of  the  poor  are  accumulated,  and 
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that  the  Legislature'has  committed  that  saci'ed  fund  to  the  watchful 
care  and  superintendence  of  the  Bank  Department.     Now,  the  original 
and  primary  purpose  of  a  savings  bank   undoubtedly  is,   to  hoard  up 
and  save  the  small  earnings  of  tlie  poor  ;  but  are  they  to  this  day,  are 
savings  banks  used  for  such  purposes  to-day,   as  a  general  thing ;    or 
are  they  used  for  other  purposes?     But  it  makes  no  difference  prob- 
ably for  what  purpose  they  are  used,  whether  by  the  rich  or  by  the 
poor ;  whether  they  are  used  by  the  rich,  who  put  in  their  money  in 
the  name  of  wife,  father  or  mother,  to  escape  taxation  or  not ;  probably 
it  makes  no  difference;  but  when  these  men  who  have  given  all  their 
own  relations  and  their  wives'  relations  names,  and  put  money  thereon 
into  savings  banks, and  get  a  law  fiom  the  Legislature  that  savings  banks 
should  not  be   taxed ;    when   these  men  create  bad  ideas  and  make 
false  representations,  it  is  time  to  stop  and  inquire  whether  the  cry 
is  real  or  simulated,  or  whether  it  is  got  np  for  a  purpose.     But  it 
is  the  duty  of  the  superintendent  to  look  after  the  savings  banks.     So 
it  appears.     The  law  imposes  a  duty  upon  him  ;    and  what  is  that 
duty  ?     Is  that  duty  a  special  one,  or  a  general  one;  and  what  course 
must  the  superintendent  pursue  in    regard   to  these   savings   banks  ? 
Must  he  pursue  a  course  which  may  be  beneficial  to  one  bank,  but  in- 
jurious to  the  others  ?     Is  this  savings  banks  system  a  whole  system 
which  is  under  the  care  and  supervision  of  the   superintendent?     Is 
the   sjiperintendent  for   every   infracMou  of    law    to   act,    to  coerce, 
banks,  or  can  he  (ail  to  act  in  case  of  infractions   of  by-laws,  provid- 
ing no  injurious  results  follow  ?     Now,  I  assume,  if  the  Senate  please, 
that  the  superintendent's  duty  is  to  watch   the  entire   savings    banks' 
interest  of  the  State ;  that  he  looks  at  it  as  a   system,  and   not   apply 
one  system  to  one  bank,  and  another  system   to  another.     He  must 
preserve  and  protect  the  harmony  of  the  whole,  and  he  must  not  in- 
jure them  all  to  benefit  one.    That,  if  he  should  to-day  find  a  bank  to  be 
insolvent,  it  would-be  primarily  his  duty  to  close  that  bank,  I  concede? 
providing  that  there  was  no  hope— no    reasonable  ground  to  believe 
that  that  bank  could  recover  from  its  enibarassment  or  insolvency.     I 
concede  that;  and  provided  further,  that  he  would    not    be   shaking, 
shocking,  and  injuring  the  whole  system  by  the  exercise  of  the  power 
in  closing  up  that  particular  bank.     It,  therefore,  becomes  important 
to  determine  what  the  superintendent  should  do  when  he  finds  a  bank 
embarrassed  under  peculiar  circumstances;  whether  it  is  his  duty,  as 
claimed  by  the  counsel  for  the  State,  to  proceed  summarily  to  coerce 
that  bank— drive  it  into  insolvency,  when  he  knows— or,  if  he  don't 
know,  he  has  reason  to  believe,  it  is  his  mature  judgment,  that  a  co- 
ercion of  that  bank  into  insolvency,  will  drive  a  dozen  others  into  in- 
solvency.    Now  which  should  he  do,  I  submit  to  the  Senate.     Should 
he  protect  the  many  or  the  one,  or  should  he  protect  the  one  and  de- 
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stroy  the  many  ?  The  case  has  been  presented  here  on  the  part  of  the 
people,  that  it  was  the  bonnden  duty  of  the  Bank  Superintendent,  the 
moment  he  found  the  Third  Avenue  Bank  or  any  other  bank  in  a  po- 
sition whicli  indicated  danger  to  its  depositors,  or  any  report  warranted 
the  opinion  that  it  was  or  might  be  insolvent,  be  should  force  the 
bank  into  liquidation  regardless  of  its  consequences  upon  any  other 
savings  bank  or  any  other  interest  of  the  city  or  country.  Now,  I 
submit  to  the  Senate,  that  it  is  not  the  construction  or  view  to  be 
taken  of  the  savings  bank  system  of  this  State  or  the  powers  or  duties 
of  the  superintendent.  The  power  and  duty  of  the  superintendent  is 
to  watch  all ;  to  protect  all,  to  see  that  the  interests  of  all  are  protected, 
as  far  as  an  equitable,  just  and  proper  administration  of  bis  depart- 
ment will  do  ;  that  he  has  no  right, when  he  finds  a  bank  embarrassed 
or  leading  into  the  roads  of  insolvency  to  arbritrarily  close  that  bank, 
when  he  knows  that  ten  or  100  times  as  many  depositors  would  suffer 
by  reason  of  his  acts;  and,  if  he  attempted,  and  such  a  result  should 
follow  as  it  appears  would  have  followed  in  this  case  and  did  follow  at 
a  more  favorable  period,  that  then  be  would  have  been  justly  amenable 
to  this  Senate,  to  the  country  and  the  depositors,  for  a  maladministra- 
tion of  the  powers  conferred  upon  him  by  law.  I  submit  to  you  Sen- 
ators, that  if  Mr.  Ellis  in  1875,  at  the  time  of  that  panic,  had  pro- 
ceeded in  the  coercion  of  the  Third  Avenue  Bank  into  insolveney  or 
liquidation,  and  a  run,  a  shock,  a  panic  had  followed  in  the  financial 
circles  of  New  York,  and  that  he  knew  or  had  reason  to  know  that  it 
would  follow,  that  he  would  have  been  justly  chargeable,  and  that  he 
should  have  been  made  amenable  to  you  for  an  arbitrary,  unjust,  un- 
wise maladministration  of  those  powers. 

Now  we  have  the  converse  of  the  proposition  ;  ,and,  in  case  that  I 
suppose,  is  there  any  Senator  around  here,  that,  if  Mr.  Ellis  had 
pursued  the  course  which  they  now  say  he  ought  to  have  pursued, 
but  what  would  denounce  and  properly  and  justly  denounced  his 
action  ?  But,  as  1  say,  we  have  the  converse  of  the  proposition.  He 
did  not  pursue  the  course  which  some  Senators  now  say  he  ou'ght  to 
have  pursued.  It  has  been  argued 'by  my  associate  and  submitted  to 
you — and  I  do  not  propose  to  enlarge  upon  that  topic — that  the 
superintendent  was  justified,  in  view  of  all  the  surroundings  of  the 
case,  the  condition  in  which  he  then  found  things  existing,  the  then 
sensitive,  tremulous  state  of  the  money  market  and  financial  institu- 
tions at  that  time,  not  to  still  further  add  to  that  excitement,  not  to 
still  further  derange  the  interests  which  are  so  important  not  only  to 
banking  interests,  but  the  whole  business  interests  he  was  forbearing 
to  act  under  such  circumstances,  instead,  gentlemen,  of  being  subject 
to  your  censure,  I  submit  to  you  as  candid,  reasonable  men,  if  he  is  not 
entitled  to  your  commendation.     Instead  of  Mr.  Ellis  being  arraigned 
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here  and  put  upon  trial  before  the  people  of  the  State,  when  he  averted 
— and  there  is  no  doubt  about  the  facts  of  this  case — when  he  averted 
a  great  financial  disaster  in  the  city  of  New  York,  instead  of  being 
arraigned  here  as  a  quasi  criminal,  he  ought  to  receive  the  com- 
mendation not  only  of  the  city  of  New  York,  through  the  Senate, 
but  of  every  other  man,  who  desires  to  perpetuate  the  stability  of  our 
financial  institutions  and  financial  interests.  And  it  has  struck  me, 
gentlemen  of  the  Senate,  as  remarkable,  from  the  commencement  of 
this  trial  to  its  close,  that  in  the  year  1875,  commencing  early  in  that 
year,  vfhen  vce  could  not  pick  up  a  single  newspaper  but  that  we  saw 
that  A,  B,  0  and  D,  all  over  the  United  States,  not  confined  to  the 
State  of  New  York,  not  confined  to  the  city  of  New  York,  in  all  our 
financial  centers,  you  found  that  A  and  B  had  failed  with  one,  two, 
three,  five  or  ten  millions  of  liabilities.  You  found  a  corporation  fail- 
ing ;  here  you  found  a  bank  forced  into  liquidation  ;  there  you  Ibnnd 
your  financial  interests  unsettled  and  unstable;  you  found  the  com- 
merce of  your  country  paralyzed  and  your  business  prostrate ;  you 
found  capital  unemployed  and  labor  unrewarded,  every  thing  sensitive, 
trembling, -ready  to  go  down  and  follow  in  the  general  demoralization. 
You  found  stilll  further,  gentlemen,  that  lor  years  and  years  before 
that  time,  against  the  earnest  and  urgent  protest  of  every  Bank  Super- 
intendent of  this  State  from  1857  down,  had  called  upon  the  Legisla- 
ture not  to  exercise  its  power  by  constantly  creating  new  savings  banks 
in  different  localities  of  the  State,  you  found  in  1875,  and  you  know- 
that  we  have  passed  through  a  period  of  inflation;  that  while  specu- 
lation had  pervaded  not  only  every  department  of  the  government  but 
every  institution,  every  corporation,  and  reaching  down  to  the  house- 
hold" of  the  private  citizen  himself;  you  found  that  what  ought  to 
have  been  a  dollar  had  been  magnified  by  this  inflation  into  $100. 
You  found  these  savings  banks  partaking  of  the  general  demoraliza- 
tion ;  commencing  away  back  to,  1867  and  1808,  you  have  found  the 
Legislature  incorporating  these  institutions  year  after  year.  Sudden 
fortunes  they  supposed  could  be  made.  They  invested  in  securities 
may  be  of  doubtful  propriety,  but  then  in  the  inflation  periods 
of  power,  then  with  inflation  prices,  they  -could  get  dollar  for 
dollar.  Their  vaults  became  filled  with  this  kind  of  securities. 
They  ran  along  with  prosperity  year  after  year  from  1863  and  1864 
down  to  1875.  Then  came  the  culmination  of  all  the  financial  policy 
of  our  State  and  government.  Then  came  the  collapse!  Then  was 
shown  the  rottenness,  the  uncertainty  of  the  securities  that  had  been 
taken,  and  the  pretended  prosperity  of  the  country,  and  at  this  time, 
with  this  general  crash,  with  this  general  collapse,  where  corporation 
aftercorporation,  supposed  to  be  solvent,  was  tumbling,  crumbling  into 
ruins,  where  individuals  supposed  to  have  fortunes  of  millions  were 
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converted  into  paupers  in  a  day  ;  at  tliat  time,  commencing  in  1875, 
Mr.  Ellis  was  the  Superintendent  of  the  Banking  Department ;  and  all 
of  the  wrongs,  all  of  the  faults,  all  of  the  evils  consequent  upon  infla- 
tion, culminated  in  the  year  1875.  Some  of  it  reached  these  savings 
banks,  and,  with  this  accumulated  evil  of  years'  growth,  you  ask  Mr 
Ellis,  as  Superintendent  of  the  Bank  Department,  to  apply  an  antidote 
in  a  day  when  you  find  things  so  uncertain,  when  you  find  that  the 
very  fabric  of  all  your  financial  institutions  is  being  shattered  and  is 
crumbling.  Grave  Senators  sit  around  here  and  put  questions,  "  Why 
didn't  you  make  the  thing  more  rotten  ?  Why  didn't  you  bring  a  crisis 
quicker  by  going  into  that  Third  Avenue  Bank  in  a  day  and  closing  it 
up  ?  Why,  gentlemen,  yon  are  here  reapproaching— this  may  not  seem 
proper  for  the  public  ear — but  yon  are  here  reapproaching  the  days 
of  real  prosperity.  You  are  getting  down  to  the  rock-bottom!  You 
are  getting  at  the  time  when  a  dollar  is  a  dollar.  You  are  getting  at 
a  time  when  economy  is  going  to  be  the  order  of  the  day,  instead  of 
reckless  extravagance.  You  are  getting  at  the  time  when  one  dol- 
lar's worth  of  property  is  just  one  dollar,  instead  of  $100  or  $1,000. 
You,  to-day  with  this  returning,  abiding  prosperity  before  you,  sit 
here  gladly  to-day  and  look  back  upon  the  shaking,  unsubstantial  con- 
dition of  things  in  1875,  and  1873  and  1874,  and  you  say  here,  some 
of  you  to-day,  that  Mr.  Ellis'  conduct  on  that  day  should  be  made  to 
conform  to  the  rule  and  system  which  you  yourself  adopt,  when 
you  are' no  longer  surrounded  by  the  unsubstantial  views  of  that  day. 
That  was  the  condition  of  things,  I  say,  that  Mr.  Ellis  found  in  1875. 
I  adjure  you,  Senators,  not  to  look  af.  this  question  as  you  now  see  it, 
probably  as  Mr.  Ellis  sees  it,  probably  as  every  other  man  sees  it,  but 
look  at  this  question  as  near  as  you  can — and  you  cannot  get  close 
to  it,  but  get,  gentlemen,  as  close  as  you  can  to  it,  to  the  circum- 
stances that  existed  at  that  day  and  the  time  when  Mr.  Ellis  was  called 
upon  to  execute  his  official  powers.  Then  see  if  you  can  say  that 
Mr.  Ellis,  at  that  time,  surrounded  as  he  was,  situated  as  he  was,  did 
commit  a  mistake  or  not.  We  can  all,  after  a  thing  has  transpired, 
we  can  all  look  back  and  comment  and  criticize  and  be  very  wise.  We 
can  all  say,  "  I  told  you  so," — and  how  many  persons  in  life,  after  the 
happening  of  an  event,  tell  ypu,  "  I  told  you  so,"  when  probably  they 
never  so  dreamed  or  thought  of  the  thing  before  in  their  existence. 
We  can  look  back  over  the  acts  of  our  fellow-men,  and  assume  to  be 
so  much  wiser  than  they.  We  are  not  to  govern  men's  actions.  It  is 
an  unwise,  imprudent  rule  to  govern  men's  actions  by  hindsight. 
They  have  not  the  light,  the  benefit,  the  knowledge  of  the  retro- 
spective sight.  There  sight  is  in  the  future.  They  are  called  upon 
to  peep  in  futurity.  Tou  are  looking  back  to-  see  what  the  then 
future  may  h^ve    brought  forth  ;  and    the   same  rule.    Senators,    I 
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respectfully  submit  to  you,  should  not  beheld  to -have  guided  Mr. 
Ellis  at  that  time  as  appears  to  you  now.  His  powers  should  have 
been  exercised  in  the  light  he  then  had. 

Again,  is  there  no  restriction,  no  limitation  upon  the  power 
of  the. Bank  Superintendent?  Is  he  an  autocrat  in  his  department  ? 
Is  he  a  mere  machine  to  exercise  and  discharge  certain  duties  which 
the  statute  has  devolved  upon  him?  Has  he  no  judgment,  no  dis- 
cretion, to  exercise  at  ^all  ?  Why,  gentlemen  of  the  Senate,  to  carry 
out  the  legitimate  results  of  the  proposition  of  tlie  counsel,  as  has 
been  presented  by  them  here  to  you,  you  would  have  a  tyrant  in  that 
Bank  Department,  with  more  irresponsible  power,  with  more  power 
for  mischief  than  the  most  irresponsible  despot  of  Europe.  What  is 
there  to  restrain  him  ?  What  is  there  to  prevent  his  action  ?  Or, 
what  is  there  to  prevent  his  going  into  any  bank  in  the  State  of  ISTew 
York  and  virtually  wrecking  it  ?  I  ask  Senators  to  look  at  it.  It 
has  been  cMmed  here,  and  the  statute  has  been  read, the  statute  has  been 
commented  upon  that  it  is  the  duty  of  the  Bank  SuiDerintendent, 
for  every  irregularity  that  he  discovers  in  a  bank,  for  every  violation 
of  law  or  its  charter,  that  he  must  institute,  at  once,  coercive  proceed- 
ings; in  other  words,  that  he  has  the  power  to  be  the  most  complete 
bank  wrecker  that  this  or  any  country  ever  saw,  and  rivaling  in 
power,  rivaling  in  magnitude  the  most  successful  railroad  wrecker  of 
the  age.  Is  there  a  bank  in  this  State  but  what  violates  its  charter  ? 
I  will  not  even  except  the  well-managed  bank  of  my  friend  the  Sen- 
ator from  the  Tenth  —not  an  intentional  violation,  but  I  say  that 
there  is  not  a  pavings  bank  in  this  State  but  what  in  a  greater  or  less 
degree  violates  some  provision  of  law.  or  its  charter;  and  were,  it 
necessary  in  this  case,  instances  might  be  cited. 

Now,  it  is  claimed  that  when  that  violation  takes  place,  it  is  the 
mandatory  duty  of  the  superintendent  to  step  in  and  use  coercive 
proceedings.  See  what  a  dangerous  power  would  be  committed  to 
any  superintendent,  placing  these  vast  interests — |i350,000,000  in 
these  savings  banks  deposits — committing  that  entire  fund  to  his 
unrestrained  will  or  caprice,  and  keeping  himself  all  the  while  in  the 
line  and  spirit  of  the  statute.  I  say  that  the  Legislature  never 
intended  any  such  unrestricted,  unlimited  power.  What  the  Legisla- 
ture intended  was  to  give  him  general  powers,  giving  him  a  discretion 
and  judgment  as  to  how  those  powers  should  be  exorcised  to  have  a 
proper  and  a  fit  man  at  the  head  of  the  department  that  would  exercise 
those  powers  wisely  and  in  the  interest  of  the  fund  committed  to  his 
charge.  The  proposition  is  shocking,  pernicious,  untenable,  that  any 
public  officer  of  this  State  has  not  a  judgment  to  exercise,  has  not  a 
discretion  to  use  in  the  performance  of  his  official  duty. 

On    motion    of   Senator    Woodin    the    Senate  here   took   a   recess 
until  4  p.  M. 
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Saeatoga  Sprin"Gs,  August  16,  1877 — 4  p.  m. 

The  Senate  met  pursuant  to  adjournment,  a  quorum  present. 

Senator  Jacobs  ofEered  the  following  resolution : 

"Resolved,  Than  tlie  Senate  take  a  recess  at  six  o'clock  until  eight 
o'clock  this  evening,  and  remain  in  session  until  all  argument  of 
counsel  is  closed." 

The  resolution  was  adopted. 

Mr.  McGrUiEE  resumed  his  argument  on  behalf  of  the  respondent, 
as  follows  : 

Mr.  President,  I  was  calling  the  attention  of  the  Senate  at  the  time 
of  the  recess  to  the  condition  of  public  affairs  at  the  time  the  condi- 
tion of  the  Third  Avenue  Bank  was  brought  to  the  attention  of  Mr. 
Ellis  ;  that  the  condition  of  this  bank  was  brought  to  him  at  a  time 
when  corporate  and  individual  bankruptcies  stared  the  public  in  the 
face  ;  when  public  securities  were  being  shaken  and  depreciated  in 
value;  at  a  time  when  there  was  insecurity  everywhere,  when  the 
whole  financial  structure  of  the  country  seemed  to  be  shaken  to  its 
very  foundation  ;  at  a  time  as  far  as  the  moneyed  interests  of  the 
country  were  concerned,  wlien  "shrieked  the  tinaid  and  stood  still 
the  brave; "  and  it  was  at  such  a  time  as  I  called  the  attention  of  the 
Senate  to  this  forenoon,  that  Mr.  Ellis  was  called  upon  to  act  in 
regard  to  this  Third  Avenue  Bank.  There  were  other  considerations' 
which  necessarily  influenced  the  action  of  the  superintendent  at  that 
time.  It  was  at  the  time  when  the  bravest,  and,  I  might  add,  the 
most  earnest  man,  would  have  hesitated  long  before  he  would  have 
taken  a  step  which  would  have  plunged  the  financial  world  into  the 
disaster  which  was  predicted  and  might  necessarily  have  followed. 

But,  in  regard  to  that  bank,  Mr.  Ellis  had  other  lights  to  guide 
him  at  that  time  and  in  previous  years.  He  knew  that  tbis  bank,  the 
Third  Avenue  Savings  Bank,  had  been  placed  under  the  scrutiny  of 
a  judicial  investigation,  and  he  knew  and  realized  that  not  only  the 
courts,  but  his  predecessor  had  recognized  the  weakness  of  the  insti- 
tution, and  had  taken  measures  to  put  it  upon  a  basis  that  would  be 
conductive  to  its  ultimate  prosperity.  Now,  Senators,  who  was  the 
predecessor  of  Mr.  Ellis  in  this'department  ?  Me  may  be  unknown, 
peisonally,  to  many  of  the  Senators,  but  a  gentleman  known  to  me  and 
to  some  of  the  Senators  sitting  around  this  circle,  and  it  gives  me 
pleasure  to  bear  witness  to  the  unquestioned  integrity  and  the  finan- 
cial ability  and  the  experience  in  banking  aff'airs  o  f  Mr.  Howell,  who 
preceded  Mr.  Ellis  in  the  administration  of  the  affairs  of  this  depart- 
ment; a  man  who  was  born  in  a  bank,  who  was  bred  in  a  bank,  came 
to  manhood,  managed  the  affairs  of  a  bunk,  and  is  still  engaged  in 
managing    the  affairs  of  one  of  the  most  successful  banks  in  the  State 
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of  New  York.  The  experience  of  banking  acquired  through-a  life- 
time of  industry,  of  probity  he  brought  into  the  administration  of  the 
aifairsof  the  Banking  Department.  Mr.  Ellis,  therefore,  was  apprised 
upon  entering  this  office,  of  what  a  gentleman  of  experience  and  ability 
and  unquestioned  probity  had  done  and  performed  in  reference  to  this 
Third  Avenue  Bank,  and  it  is  quite  appropriate,  at  this  time,  that  I 
should  call  the  attention  of  the  Senate  to  some  of  the  actions  of  Mr. 
Howell,  while  in  the  department,  as  to  the  bank  under  consideration 
I  do  it  for  the  reason  that  Mr.  Ellis'  conduct  as  a  bank  examiner  has 
been  assailed  not  only  by  the  counsel  who  represents  the  State  in  this 
prosecution,  but  as  far  as  questions  propounded  by'  certain  Senators 
can  indicate  a  line  of  thought  which  may  be  prevading  their  minds, 
that  there  was  a  wrong  in  Mr.  Ellis  in  allowing  this  Third  Avenue 
Bank  to  supply  its  deficiencies  of  assets  by  taking  the  personal  bonds 
of  trustees  ;  and  Senators  evidently,  or  at  least  some  of  them  around 
this  circle,  have  confounded  tlie  taking  of  a  bond  to  supply  defi- 
ciency and  an  investment  of  the  money  of  a  bank  m  a  personal 
bond.  Why,  there  cannot  be  any  pretense  in  this  case  that  a  dollar  of 
money  in  any  savings  bank  has  been  invested  in  a  personal  bond, 
either  under  Mr.  Howell,  Mr,  Schuyler  or  Mr.  Ellis,  but  from  some 
unfortunate  and  unforeseen  circumstances,  by  what  the  derangement 
of  the  money-market  has  produced,  the  fall  of  securities,  the  shrink- 
age in  real  estate,  the  bank  did  not  realize  a  sufficient  income  to  pay 
•its  depositors;  and  whenever  that  deficiency  arose  or  occurred  caused 
by  any  unforeseen  contingency,  the  officers  of  the  bank  put  in  their  per- 
sonal bonds,  by  which  they  agreed  to  pay  to  the  bank  the  apparent 
deficiency. 

And  I  wish  now,  at  this  time,  to  disabuse  the  mind  of  any  Senator, 
who  for  a  moment,  has  entertained  the  thought  that  any  superintendent 
of  the  Bank  Department,  the  present  or  prior  one,  has  ever  tolerated 
a  practice  of  allowing  a  trustee  to  take  the  [money  of  the  institution 
and  deposit  in  its  place  his  personal  bond. 

But  in  regard  to  the  Third  Avenue  Savings  Bank,  the  first  bank 
where  it  appears  this  practice  was  resorted  to,  of  taking  personal 
bonds,  Mr,  Howell,  in  the  exercise  of  what  he  considered  a  discretion 
what  he  considered  in  the  light  of  his  duty,  as  a  public  officer  ;•  find- 
ing this  bank  emerging  from  all  of  its  troubles  with  its  depositors  get- 
ting out  of  a  quarrel  with  its  trnstees,  passing  safely  through  theoi'deal 
the'court ;  but  that  there  is  a  deficiency  of  $115,000  in  its  assets ;  Mr. 
Howell,  to  enable  the  bank  to  get  along,  suffers  and  permits  its 
trustees  to  deposit  in  the  Bank  Department  these  bonds,  to  meet  and 
supply  this  deficiency.  And  permit  me  here.  Senators;  to  say,  how 
often  the  best  of  us  can  be  m'istaken.  You  look  at  the  message  of  his 
Excellency,  the  Governor,  asking  you  to  investigate  the  conduct  of  Mr. 
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Ellis;  and  there  the  Governor  makes  his  charge  against  Mr.  Ellis,  in 
regard  to  this  Third  Avenue  Bank,  that  he,  Mr.  Ellis  violated  his  duty 
as  a  superintendent,  in  allowing  the  trustees  of  this  bank,  to  bond  this 
$115,000.  The  G-overnor  did  not  make  thait  misstatement  on  purpose. 
The  Governor  honestly  thought  it  was  true,  but  you  know,  every 
Senator  around  this  circle  knows,  that  there  is  not  u  word  of  truth 
m  it,  that  Mr.  Ellis  ever  permitted  this  bank  to  file  these  bonds,  but 
they  were  filed  by  Mr.  Howell.  Now,  I  wish  to  call  the  attention  of 
the  Senate  to  Mr  Howell's  report  upon  that  subject.  By  law,  gentle- 
men, the  Superintendent  of  the  Bank  Department  is  required  to  report 
to  your  body  annually,  the  condition  of  every  savings  bank  in  the 
State,  and,  it  is  fair  to  presume,  whatever  the  practical  result  may  be, 
1  must  assume  at  least  that  yon,  as  Senators,  have  discharged  your 
duties  heretofore,  and  performed  the  duty  that  the  law  cast  upon  you 
in  watching  over  and  endeavoring  to  see  that  these  savings  banks  had 
been  honestly  administered,  and  that  the  Bank  Department  as  well 
as  the  trustees  of  the  institution  have  honestly  performed  their  duty. 
In  1873,  Mr  Howell  communicated  that  fact  to  you,  that  he  had 
allowed  this  bank  to  file  in  the  department  at  Albany,  these  bonds  to 
meet  a  deficiency.  You  knew  it — I  do  not  mean  you  as  individual 
Senators — but  you  knew  it  as  a  Senate. 

■  The  law  ch'arges  you  with  knowledge.  It  does  not  presume  that 
when  the  legislature  takes  this  trust,  this  sacred  trust,  that  has  been 
talked  about,  under  its  charge  and  under  its  protection,  and  requires 
the  Superintendent  of  the  Bank  Department  to  communicate  infor- 
mation annually  to  it  of  the  condition  of  the  banks,  that  the  Legisla- 
ture neglect  its  duty.  Then,  in  1873,  the  Senate  of  the  State  of  New 
York,  knew  that  about  that  time  Mr.  Howell  had  taken  into  the  Bank 
Department  personal  bonds  to  supply  a  deficiency.  And  the  spectacle 
gentlemen,  is  witnessed  to-day,  that  Mr.  Ellis  is  put  upon  trial  for  al- 
lowing personal  bonds  to  remain  in  that  office.  But  let  us  see  what 
Mr.  Howell  did  communicate  to  you  and  what  he  left  upon  record  for 
the  guidance  and  information  of  his  successor.  He  says,  in  speaking 
of  the  Third  Avenue  Bank  :  "  Two  gentlemen,  one,  upon  the  sugges- 
tion of  the  trustees,  applying  for  theinvesligation,  and  the  other  upon 
my  suggestion  cordially  approved  by  the  applicants,  were  appointed  to 
the  work.  At  the  close  of  the  examination,  which  was  prosecuted 
during  a  period  of  nearly  five  months"  —  I  wish  to  emphasize  that  re- 
mark, I  wish  to  call  the  attention  of  the  Senate  to  it.  Here  are  two 
experts,  one  appointed  by  the  bank,  and  one  appointed  on  the  recom- 
mendation of  the  Superintendent  of  the  Bank  Department,  to  exam- 
ine into' the  affairs  of  the  Third  Avenue- Bank,  and  those  two  gentle- 
men, Keyes  representing  the  State,  an  experienced  bank  man,  compe- 
tent in  the  aifairs   of  the    Bank   Department,  and  another  gentleman 
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representing  the  bank,  were  engaged  for  a  period  of  five  months,  dili- 
gently laboring  to  ascertain  its  condition  ;  and  here,  from  interrogato- 
ries put  to  witnesses  upon  the  stand,,  from  intimations  of  Senators, 
gravely  made,  it  is  sought  to  make  Mr.  Ellis  chargeable,  because  every 
bank  out  of  160  savings  banks  in  this  State  was  not  examined  at  least 
once  in  two  years,  with  a  critical  accuracy  that  could  admit  of  no 
mistake.  Why,  if  it  takes  two  gentlemen  five  months  to  examine  one 
bank,  how  long  is  it  going  to  take  to  examine  them  all  ?  As  you 
could  not  be  moved  by  a  consideration  that,  in  a  subsequent  winding 
up  of  these  banks,  there  were  irregularities  discovered,  that  there  were 
frauds  discovered,  perpetrated  by  a  clerk  unknown  to  the  trustees  them- 
selves— are  you  going  to  require'  of  the  Superintendent  of  the  Bank 
Department  an  intimate  knowledge  of  every  detail  incident  to  the 
conduct  of  a  savings  bank  ? 

*  *  *  "  From  these  reports,  after  a  careful  perusal  and  considera- 
tion of  them,  I  derive  the  following  as  embodying  substantially  the 
state  of  the  case,  as  stated  by  Mr.  Howell ; 

First. —  The  interrogatories  complained  of,  which  aiiected  the 
financial  standing  of  the  institutition,  related  to  transactions  of  more 
than  three  years  previous,  and  consisted  in  having  made  loans  under 
the  '  available  fund '  clause  of  the  charter,  upon  the  stocks  of  the  At- 
lantic Mail  Steamship  Companies,  which  suddenly  depreciated  i-n 
value,  entailing  a  heavy  loss  upon  the  institution,  impairing  the  sur- 
plus, but  not  as  it  was  believed,  to  the  extent  of  wholly  absorbing  it. 

Second.—  There  was  no  evidence  in  the  mass  of  testimony  submit- 
ted that  established  the  fact  that  any  trustee  had  any  personal  interest 
to  serve  in  effecting  these  loans,  or  that  they  were  effected  with  any 
other  purpose  than  to  keep  the  available  fund  in  a  productive  form  for 
the  interests  of  the  institution. 

Third. The  other  irregularities  brought  to  view  were,  some  of 

them  unquestionably  improper,  others  of  simply  doubtful  propriety ; 
but  there  were  none  of  a  nature  to  affect  the  financial  integrity  of  the 
institution,  and  none  that  a  simple  direction  from  the  superintendent 
would  not  serve  to  correct,  provided  they  were  found  by  him  to  be  a 
part  of  the  policy  of  the  management  at  the  time  the  examination  was 

made. 

Fourth.— It  was  not  shown  that  such  alleged  irregularities  were 
continuing  at  the  period  of  the  examination,  but,  on  the  contrary,  it 
appeared  that  they  had  been  superseded  by  what  seemed  to  the  super- 
intendent to  be  a  prudent  and  conservative  policy  ;  and  it  further  ap- 
peared that  the  unwise  policy  that  more  than  three  years  before  had 
resulted  in  the  losses  referred  to,  was  thereupon  wholly  abandoned, 
and  no  attempt  even  at  its  resumption  had  ever  been  made. 
230 
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FiBTH. —  Both  of  the  examiners,  in  striking  a  balance,  found  the 
liabilities  in  excess  of  the  assets  ;  but  not  ■  to  an  amount,  however, 
which,  in  my  opinion,  would  justify  me  in  placing  the  institution  in 
the  hands  of  a  receiver.  On  the  contrary,  I  was  clearly  of  the  opin- 
ion that,  with  the  change  of  policy  in  the  management  of  the  bank 
which  had  then  been  inaugurated,  and  with  a  reduction  of  salaries 
and  other  expenses,  which  I  was  assured  by  the  managers  would  be 
effected,  the  deficiency  in  the  assets  would  soon  be  made  good  by  the 
earnings  of  the  institution,  thus  saving  to  the  depositors  the  expense 
of  closing  up  its  afEairs  by  a  receiver.  I  have  since  seen  no  reason  to 
change  this  opinion,  believing  now,  as  I  did  then,  that  the 
course  pursued  by  me  was  for  the  best  interests  of  its  creditors. 
I  am  confirmed  in  this  opinion  by  the  fact  that  a  justice 
of  the  Supreme  Court  has  recently  refused  to  grant  an  order 
for  the  appointment  of  a  receiver,  after  the  bank  had  sustained 
a  run  upou  it  for  a  number  of  weeks,  upon  the  ground  that 
the  '  insolvency  of  the  corporation  had  not  been  shown,  nor  did  it 
appear  that  default  had  been  jnade  in  paying  the  plaintiff  as  a  credi- 
tor.' I  have  no  reason  to  believe,  if  such  an  application  had  been  made 
through  me,  that  the  result  would  have  been  different. 

Whatever  may  be  the  final  result  of  the  protracted  effort  to  force 
it  into  liquidation,  I  stand  justified  in  my  own  judgment  and  con- 
science in  the  attitude  I  have  taken  in  this  matter,  in  refusing  to 
become  a  party  to  the  effort  to  destroy  an  institution  which  had  so 
long  and  acceptably  served  the  public,  and  which,  in  my  judgment, 
had  within  itself  sufiicient  resources  for  usefulness  in  the  future. 

Kespectfully  submitted, 

D.  C.  HOWELL, 

Superintendent." 

The  learned  counsel  for  the  State  in  the  opening  of  this  case  to  the 
Senate,  and  in  his  argument  to  the  Senate  the  other  day,  called  your 
attention  to  the  fact  that  the  Governors  of  this  State  had  urgently 
and  repeatedly  called  the  attention  of  the  Legislature  to  more  suffi- 
cient protection  of  the  interests  of  these  depositors.  He  called  your 
attention  to  it  for  the  purpose  of  showing  what  importance  Governors 
attached  to  this  savings  bank  interest. 

Well,  gentlemen  Senators,  the  Governors  of  the  State  have  done 
so,  Governor  Hoffman,  in  his  messages,  repeatedly  called  the  atten- 
tion of  the  Legislatures  to  providing  more  certain  safeguards  against 
improvident  and  reckless  transactions  in  savings  banks,  Governor  Dix, 
did  the  same  thing.  But  what  became  of  the  recommendations  ? 
But  it  did  not  stop  with  the  executives.      Mr.  Howell,  if  you  will 
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take  the  pains  to  read  his  report,  has  urgently  urged  upon  the  Legis- 
lature to  interpose  its  authority  to  strike  out  some  of  the  vicious  and 
pernicious  clauses  in  these  cAarters,  which,  as  he  predicted,  if  allowed 
to  remain,  would  result  in  disaster  and  injure  not   only  the  banks, 
but   the   banking   system   itself.     There   was    not    a    message    that 
Mr.  Howell  sent  into  your  body  but  what  he  called  your  attention   to 
what  he  designated  this  pernicious  "  available  fuad  "  clause,  and  dur- 
ing the  administration  of  Mr.  Ellis,  he  has  repeatedly  every  year  urged 
and  urged  upon  you,  gentlemen  of  the  Legislature,  to    strike  out, 
amend,  take  away  from  those  banks  the  power  to   do  mischief.     You 
have  passed  the  recommendations   of  the   various  Governors   of  the 
State,  the  recommendations  of  theBankSupertendents'uuheeded,  and 
because  by  virtue  of  your  legislation,  because  by  virtue   of  favoritism 
in  charters  passed  at  a  certain  period  of  our  history,  where  wrong  has 
been  perpetrated,  where  peculation  has  been  prevalent,  where  disaster 
has  fallen  upon  the  banks,  you,  because  you  passed  unheeded  what  the 
Governors  asked  you  to  do,  what  the  superintendents  asked  you  to 
do,  you  are  here  gravely  putting  this  man  upon  trial,  because  the 
disasters  followed  that  they  told   you    six  years   ago   would.     Is  the 
blame  for  all  these  misfortunes  to  be  put  upon  the   Bank  Superinten- 
dent ?     He  does  the  best  he  can  ;  but  he  has  no  control  over  improvi- 
dent and  vicious  provisions  and  clauses  in   the   charters.     He  has  no 
control,  or  had  not  prior  to  1875,  nor  anybody  else,    over  the  oflBcers 
of  a  bank  or  over  its  mode  of  transacting  business,  unless  it  was  made 
to  appear  to  him  that  its  mode   was   unsafe.     As  long   as   they   kept 
within  the  line  of  the  letter  of  the  law  and  kept  up  an   appearance   of 
safety  in  their  institution  which  would  deceive  him  or  any  other  pru- 
dent man,  he  had  no  right  to  interfere,  although  the  seeds  of  dissolu- 
tion were  being  germinated  in  its  management.     I  submit.   Senators, 
upon  this  question  that  itjs  capable  of  demonstration,  logical  demon- 
stration, that  all  these  evils  which  resulted  to  these  banks,  instead  of 
following  from  any  action  of  the  superintendent,   have  been  produced 
by  the  vicious  legislation  of  the  State  itself.     I  submit  to   you,   gen- 
tlemen,  whether   you   are   not  wrong  in   the   consideration    of  this 
question,  in  attempting  to  throw  the  blame  of  absence  of  legislation 
or  wrong  legislation  upon  the  shoulders   of  the  superintendent    who 
happened  to  hold  and  be  the  incnmbent  of  tbis  ofl&ce  at  the  time   the 
crash  came.     But  I   will    pi-oceed    with   the   proposition    which  Mr. 
Howell  submitted  to  the  Legislature  and  which  Mr.  Ellis  knew.     He 
says  :  Second.     There  was  no  evidence  in  the  mass  of  testimony  sub- 
mitted that  established  the  fact  that  any  trustee  had  any  personal 
interest  to  serve  in    effecting  these  loans,   or  that  they  were  effected 
with  any  other  purpose  than  to  keep  the  available  fund  in  a  product- 
ive form  for  the  interest  of  the  institution.     The    other   irregularities 
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appearing  however  were  questioned,  some  of  them  improperly,  for  it 
was  not  shown  that  such  alleged  irregularities  were  continuing  at  the 
period  of  the  examination  but,  on  the  contrary  that  they  have  been  super- 
seded by  what  seemed  to  the  superintendent  to  be  a  prudent  and  con- 
servative policy." 

I  wish  the  Senate  to  bear  in  mind  specifically  that  here  were 
irregularities,  here  were  departures  from  law,  here  were  acts  not  in 
conformity  with  its  charter,  but  the  superintendent  says  to  the  Legis- 
lature, that  although  these  acts  were  such,  they  had  been  superseded 
and  a  prudent  and  conservative  policy  substituted  in  their  place.  He 
therefore  condoned  irregularities  that  previously  existed  when  he  be- 
came satisfied  that  the  bank  meant  to  transact  its  business,  according 
to  law  and  in  conformity  to  the  terms  of  the  charter.  Why,  I  have 
heard  it  suggested  around  this  circle,  that  the  superintendent  had  no 
right  to  condone  any  irregularities;  but  the  moment  that  the  irregu- 
larity existed,  the  moment  a  deficiency  appeared,  he  should  show  no 
leniency  to  the  bank,  he  should  make  _no  attempt  to  settle  that  defi- 
ciency, but  must  wind  up  its  proceedings  by  coercive  provisions  of  law 
and  consign  it  to  the  tender  mercies  of  a  receiver.  We  have  all  heard 
tell  in  our  young  days  about  lambs  being  consigned  to  the  tender 
mercies  of  a  wolf ;  but  those  mercies  are  tender  compared  to  what  the 
depositors  in  a  savings  bank  suffer  when  their  assets  get  into  the  hands 
of  a  receiver. 

But,  in  regard  to  these  bonds,  Mr.  Howell  informs  the  Legislature 
that  he  had  permitted  this  bank  to  settle  this  deficiency  by  the  substi- 
tution of  these  personal  bonds,  for  $115,000,  and  in  1873  the  Legisla- 
ture and  people  of  this  State  were  informed  by  Mr.  Howell  that  to 
enable  this  bank  to  continue  business  and  to  put  it  upon  a  safe,  firm 
basis  as  he  supposed,  that  instead  of  putting  money  in  the  bank  they 
might  substitute  in  its  place  their  personal  obligations.  And  he  con- 
cludes :  "  I  have  since  seen  no  reason  to  change  this  opinion,  believing 
now  as  I  did  then,  that  the  course  pursued  by  me  was  for  the  best 
interest  of  its  creditors.  I  am  confirmed  in  this  opinion  by  the  fact 
that  a  justice  of  the  Supreme  Court  has  recently  refused  to  grant  an 
order  for  the  appointment  of  a  receiver  after  the  bank  had  sustained 
a  run  upon  it  for  a  number  of  weeks  upon  the  ground  that  the  insolv- 
ency of  the  corpoi-ation  had  not  been  shown,  nor  did  it  appear  that 
default  had  been  made  in  paying  the  plaintiff  as  a  creditor.  I  have 
no  reason  to  believe,  if  such  an  application  had  been  made  through 
me  that  the  result  would  have  been  different." 

I  have  no  reason  to  believe  that  if  such  an  application  had  been  made 
through  me  that  the  result  would  have  been  different. 

One  of  the  learned  Senators,  while  the  subject  was  under  considera- 
tion and  the  case,  of  the  Third  Avenue  Bank  was  being  read,  asked  me 
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to  explain  why  the  Attorney-General  did  not  make  an  application  for 
a  receiver,  indicating  thereby  that  if  that  application  for  a  receiver  had 
been  made  by  the  Attorney- General,  at  the  request  of   the  Superin- 
tendent of  the  Bank  Department,  that  the  court  would  have  put  the 
bank  in  the  process  of  liquidation.     Here  we  have  Mr.  Howell  at  the 
time  saying,  "  I  have  no  reason  to  believe  if  such  ap  application  had 
been  made  through  me  that  the   result  would  have  been  different. 
Whatever  may  be   the  final  result  of  the  protracted  effort  to  force  it 
into  liquidation  I  stand  justified  in  my  own  judgment,  and  conscious 
in  the   attitude  I  have  taken  in  this  matter,  in  refusing  to  become  a 
party  to  an  effort  to  destroy  an  institution  which  had  so  long  and  so 
acceptably  served  the  public,  and  which,  in  my  judgment,  had  within 
itself  sufficient  resources  for  usefulness  in  the  future."     Why,  Mr. 
Howell,  it  seems,  had  the  temerity  to  assure  the  Legislature  that  he 
had  a  judgment  upon  the  subject  that  he  had  a  judgment  to  exercise, 
and  in  the  exercise  of  that  judgment  he  pursued  the  course  he  did. 
Who  questioned  his  judgment  at  that  time  ?     Who  doubted  but  what 
he  had  a  judgment,  but  what  he  had  a  discretion  to  fix  up  the  affairs 
of  this  bank  ?     And  here  the  main  and  only  question  we  are  litigating 
to-day  is  the  main  and  only  question,  it  seems,  which  is  to  be  submit- 
ted to  your  consideration,  has  the  superintendent  any  judgmetit,  any 
discretion,  to  exercise  ?     If  he  had,  if  the  question  be  answered  in  the  . 
affirmative,  that  the  superintendent  has  this  judgment,  has  this  discre- 
tion, where  do  you  get  the  power  to  supervise  it,  where  does  the  power 
exist  in  any  department  of  this  government  to' exercise  a  supervision 
over  the  exercise  of  a  judgment  by  the  executive  power  of  the  govern- 
ment ?     If  the  Legislature  delegates  to  the  Bank   Department  Super- 
intendent the  right  to  exercise  his  judgment  in  regard  to  the  manage- 
ment of  the  affairs  of  a  bank,  let  me  ask  you,  Senators,  where  you  get 
the  right  to  supervise  that  judgment,  to  say  that  he  should  exercise  it 
in  accordance  with  what  you  say  your  judgment  is.     If  such  a  power 
exists,  that  one  department  of  the  government  can  supervise,  can  con- 
trol the  exercise  of  judgment  over  a  co-ordinate  branch,   it  is  a  power 
unknown  to  me,  and  it  is  a  power  that  would  be  dangerous  to  the  exer- 
cise of  power  in  any  government.     You  may  say,  undoubtedly,  when  a 
proper  case  is  presented  here  that  a  public  officer  has  corruptly  exer- 
cised the  duties  of  his  oflSce,  you  may  say,  if  you  please,  that  a  public 
officer  has  neglected  to  perform  a  duty  at  all,  but  the  question  under 
consideration  is  above,  beyond  the  bare  naked  technical  question  of  the 
corrupt  exercise  of  power  or  the  non-exercise  of  power,  but  the  ques- 
tion is  —  the  paramount  and  pivotal  question  in  the  case  is  —  when  he 
does  exercise  that  judgment  can  you  say  that  that  judgment   was 
wrongly  and  improperly  exercised,  unless  you  couple  with  it  a  cor- 
rupt purpose  and  intent  in  its  exercise  and  discharge  ?    Why,  it  is 
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remarkable,  must  strike  every  mind  as  remarkable,  that  when  there  is 
a  distinctive  co-ordinate  branch  of  the  government  created  in  this 
State,  and  a  person  is  selected  by  the  Executive,  with  the  concurrence 
of  the  Senate,  to  discharge  the  duties  of  that  oflSce,  large  discretion- 
ary powers  committed  to  him,  the  exercise  of  judgment  necessarily  to 
be  used  by  him,  that  a  power  exists  somewhere  else  to  supervise,  to 
reverse,  to  overrule  the  exercise  of  his  best  judgment.  It  is  remarka- 
'ble,  and  it  is  one  of  the  remarkable  things  incident  to  this  investiga- 
tion. If  api^lied  to  the  Superintendent  of  the  Bank  Department 
where  is  the  limit  to  the  power  ?  Why  not  apply  it  to  the  judicial  as 
well  as  to  administrative  ofBcers  ?  When  you  commit  the  exercise  of 
discretion  to  one  officer,  and  he  exereisf  s  it,  why  not  attempt  to  reverse 
or  overrule  and  denounce  the  manner  in  which  the  exercise  of  the  dis- 
cretion has  been  made  ?  When  you  concede  that  the  discretion  was 
honestly  and  in  good  faith  exercised  ;  when  you  concede  that  tlie  most 
matured  judgment  of  the  incumbent  has  been  used  in  the  discharge  of 
his  official  duties  —  when  you  concede  that,  you  concede  the  entire 
case,  provided  you  admit  that  the  officer  has  any  judgment  or  discre- 
tion at  all.  There  is  no  Senator  sitting  around  here  but  what  can  see 
the  impropriety  of  this  body — one  branch  of  the  Legislature — attempt- 
ing to  say  that  a  public  officer  has  not  exercised  his  judgment  in  the 
manner  that  each  individual  Senator  would  have  exercised  his,  if 
called  upon  to  act.  There  would  be  no  safety,  no  certainty,  in  the 
administrative  or  the  judicial  functions  of  the  government.  When 
discretion  has  once  been  vested,  and  once  been  exercised,  there  the  act 
must  stand  undisturbed,  and  the  of&cer  is  not  amenable  to  punish- 
ment from  anybody,  unless  he  falls  within  the  condemnation  of  cor- 
ruptly exercising  and  discharging  the  duties  committed  to  him  by  the 
law.  Now,  I  have  stated  that  Mr.  Ellis  had  this  document  before 
him  at  the  time.  In  addition  to  all  other  matters,  he  had  the  letter 
before  him  of  Mr.  Eeid,  in  1873.  Mr.  Eeid  apprised  him,  in  cflfect, 
that  the  footing  of  the  bank  was  more  favorable  and  desirable  at  that 
day  than  it  was  when  Mr.  Howell  left  it,  and  when  Mr.  Howell 
attempted  to  impart  to  it  life  and  vitality.  But  time  passed  on. 
Erom  1873  to  1875' — I  address  the  question  now  to  each  individual 
Senator  —  where  is  there  a  particle  of  evidence  that  there  was  any 
wrong  committed  by  a  single  officer  of  the .  Third  Avenue  Bank  ? 
What  was  there  committed  in  those  two  years  calling  for  the  exercise 
of  any  extraordinary  power  by  the  superintenderft  ?  Is  it  alleged  or 
pretended  that  the  officers  of  the  bank  were  guilty  of  any  maladminis- 
tration, any  malfeasance  ?  Is  it  alleged  or  pretended  but  what,  in 
the  strict  sense  of  the  term,  the  bank  was  conducting  its  business  hon- 
estly ?  Is  it  pretended  that  bad  securities  were  being  substituted  for 
good  securities,  injuring  the   deposits,  the  security  of  the  deposits  ? 
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Now,  I  am  safe  in  saying,  the  record  will  bear  me  witness  in  the  truth 
of  the  statement  I  make  to  the  Senate,  that  there  was  not  a  change  of 
a  dollar  of  securities  of  the  Third  Avenue  Bank  from  March,  1873,  to 
March,  1875,  with  this  exception  :  The  bank  had  1175,000  of  Kansas 
bonds.  Those  bonds  they  sold  and  disposed  of  in  January,  1875. 
They  sold  and  disposed  of  those  bonds,  with  the  exception  of  $35,000 
of  them,  after  their  annual  report  to  the  superintendent.  You  look 
and  see  their  report,  gentlemen  Senators,  of  January,  1875,  that  they 
then  had  "  $125,000  of  Kansas  bonds,"  and  we  have  the  testimony  of 
Mr.  Sellers,  clerk  of  the  receiver,  where  the  entry  appears  from  the 
books,  that  on  the  fourteenth  day  of  January  of  that  year  $100,000  of 
those  bonds  were  sold  at  par,  and  in.  the  following  June  the  remain- 
ing $25,000  were  sold ;  and,  in  the  month  of  March,  a  few  days  before 
Ml'.  Reid's  examination  of  that  year,  this  bank  had  bought  aud  put  in 
there  $55,000  of  Tennessee  bonds.  That,  gentlemen,  is  the  only 
change  of  securities  that  took  place  in  that  banTt  from  1873  to  1875. 

Then,  what  was  the  cause  of  the  disasters  to  the  bank  ?  It  is 
bonds,  depreciated  bonds  of  other  States  —  depre  ciated  in  value. 
The  repudiating  process  was  going  on  in  southern  States,  and  the 
interest  was  not  paid,  no  income  was  realized,  and  the  bonds  had  but 
little,  if  any,  market  value.  The  bank  had  got  loaded  down  with 
real  estate,  between  $500,000  and  $600,000  of  real  estate,  honestly 
worth  it  at  the  time  it  was  purchased ;  nobody  questioned  it,  but 
what,  at  the  time  it  came  into  the  hands  of  the  bank,  that  the  real 
estate  was  worth  what  it  was  put  at  in  the  assets  of  the  bank.  But, 
in  1876,  when  this  receiver  closed  up  the  affairs  of  this  bank,  and 
forced  this  real  estate  upon  the  market,  the  whole  quantity,  the  vast 
amount  pf  real  estate  held  by  this  bank  was  sold  for  the  paltry  sum 
of  $137,000  ;  when,  three  years  ago,  one  house  and  lot  on  Fifth  avenue 
alone  would  have  sold  for  that  sum.  But  it  was  put  upon  the  market 
by  this  rank  receivership,  when  the  receiver  himself  has  to  swear  that 
there  was  no  market  for  it,  there  was  no  cash  market  value  for  real 
estate  at  the  time  that  he  sold,  still  he  forced  it  upon  the  market,  and 
the  whole  of  it,  Tarrytown  land  and  a  dozen  pieces  of  property  in 
the  city  of  New  York,  brought  the  sum  of  $137,000.  It  has  got  into 
this  case,  for  what  purpose  it  has  got  into  this  case  nobody  can  judge  ; 
at  least  I  cannot  now,  but  it  is  here.  But  that  was  the  cause  of  the 
disaster,  the  large  shrinkage  in  the  value  of  the  real  estate,  and  it  is 
claimed  that  Mr.  Ellis  is  responsible  for  not  foreseeing  at  an  earlier  day, 
that  these  securities  would  depreciate,  that  this  real  estate  would 
shrink  in  value,  and  close  up  the  bank  more  speedily  than  he  did. 
So  as  what  ?  So  that  there  should  not  be  a  loss  ?  Why,  there  is  no 
pretense  here  there  would  not  have  been  a  loss,  there  is  no  claim 
here  but  that  if  that  bank  had  been  closed  in  March,  1875,  the 
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loss  would  have  been  as 'great  as  it  is  now.  I  have  not  heard  an  inti- 
mation from  the  counsel  for  the  State  that  there  would  have  been  any 
change,  any  difference,  in  the  loss  to  the  depositors  of  that  bank  if 
closed  in  March  rather  than  in  September.  On  the  contrary.  Sena- 
tors, the  proof  is  in  this  case  that  there  was  a  gain  to  the  'depositors 
by  means  of  the  delay,  and  that  gain  consisted  in  the  appreciation  of 
the  State  bonds;  bonds  that  Mr.  Eeid  put  in  his  examination  in 
March,  1875,  at  a  certain  price ;  when  this  receiver  sold  them,  he  sold 
them  at  an  advance  of  from  eight  to  ten  cents.  Then,  what  is  the 
complaint?  The  complaint  is,  that  if  the  bank  had  closed  in  March, 
1875,  the  then  depositors  would  have  lost,  the  then  widows  and  or- 
phans, who  have  been  so  tremulously  referred  to  here,  v/ould  have 
lost.  But  by  allowing  it  to  continue  to  September,  why,  some  of  these 
widows  and  orphans  got  their  pay,  and  a  new  set  of  widows  and  or- 
phans got  in  and  lost.  That  is  all  there  is  of  that.  And  because  a 
new  set  of  persons  lost,  instead  of  another  set,  why,  the  Bank  Super- 
intendent should  be  held  accountable  for  it. 

Now,  with  all  these  considerations  which  I  have  addressed  to  the 
Senate,  what  should  Mr.  Ellis  have  done  ?  After  Reid  and  Aldrich 
made  their  report  to  him  in  March,  1875,  what  course  should  he  have 
pursued  ?  You  may  possibly  say  that  he  ought  to  have  done  one 
thing.  The  Bank  Superintendent  says  that  he  ought  to  have  done 
just  what  he  did,  or  at  least  it  appeared  to  him  at  the  time  that  he 
ought  to  have  pursued  the  course  that  he  did ;  and,  gentlemen,  with 
all  respect,  what  right  have  you  to  say  that  he  should  not,  unless  you 
can  find  from  this  evidence  that  he  was  actuated  by  some  improper 
motive  or  conduct,  that  his  action  was  ci'iminal  in  a  moral  sense,  if 
not  in  a  legal  one,  that  his  purpose  was  corrupt,  that  he  had  a  design 
to  favor  Jay  Gould  or  somebody  else,  that  he  had  a  design  to  protect 
private  interests  at  the  expense  of  depositors  of  a  savings  bank  ?  If 
that  was  his  purpose,  if  that  was  his  design,  I  stand  here,  although  his 
counsel,  and  say  that  he  ought  to  receive  not  only  your  condemnation, 
but  the  condemnation  of  every  right-thinking  man  in  the  State.  But, 
if  it  was  his  purpose  to  protect  the  savings  bank  system,  to  pi-event  a 
crash  and  run,  and  an  injury  greater  than  the  one  you  complain  of, 
then  I  say  that  any  person  that  will  condemn  that  act  fails  to  draw 
the  proper  distinction  between  an  unintentional  act  and  an  act  that  is 
wilfull  and  corrupt  in  its  purpose  and  design.  But  what  was  he  to 
do  ?  Counsel  for  the  State  has  told  us  what  he  ought  to  have  done 
Now,  I  beg,  Senators,  to  call  your  attention  to  the  law  as  it  then 
stood,  and  see  if  there  be  any  misunderstanding  between  us  as  to  the 
construction  of  the  statute  as  it  then  existed.  I  aai  speaking  now  of 
March,  1875. 
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The  act  of  1875  was  not  then  a  legal  enactment  of  the  State.  The 
act  of  1871,  in  substance,  is  this,  and  the  Senate  will  pardon  me  if  I 
call  your  attention  to  it  somewhat  at  length,  as  it  has  been  discussed 
by  the  counsel  for  the  State.  It  has  been  more  or  less  discussed  by 
Senators,  and  some  Senators  have  discussed  this  proTision  during  the 
progress  of  the  investigation.  The  act  requires  an  examination  by 
the  Bank  Superintendent  of  eve^y  savings  bank  in  this  State  at  least 
once  in  two  years.  Complaint  has  been  suggestively  made  by  some 
Senators  that  the  Bank  Superintendent  ought  to  have  made  examina- 
tions oftener  than  he  did.  The  Legislature  has  seen  fit  to  say  that 
a  general  examination,  at  least  once  in  two  years,  is  sufficient.  '  The 
superintendent  could  not  go  beyond  the  power  of  the  Legislature, 
and  it  would  have  been  the  height  of  impudence  on  the  part  of  the 
superintendent  to  have  set  his  fiat  beyond,  in  opposition,  to  the  will 
of  the  Legislature,  as  expressed  in  this  ejiactment.  They  have 
simply  required  an  examination  at  least  once  in  two  years.  Then 
the  act  proceeds:  "1.  That  when  ^ny  bank  fails  to  make  a  re- 
port, or  the  superintendent  has  reason  to  believe"  —  I  suppose 
that  means  good  reason,  valid  reason,  a  thing  appearing  to  his 
mind,  a  thing  of  substance  — "  that  the  bank  is  loaning  or  invest- 
ing its  money  contrary  to  its  charter  or  to  law,  or  is  conducting  its 
business  in  an  unsafe  manner,  then  the  superintendent  is  required  to 
make  an  examination  by  himself,  or  one  or  more  competent  persons 
by  him  appointed" — that  is,  he  does  it  when  he  has  reason  to 
believe  that  the  bank  is  loaning  or  investing,  present  tense,  at  that 
time — "contrary  to  its  character  or  to  law,  or  its  business  is  unsafe, 
or  the  bank  fails  to  make  a  report,  then  he  may  order  a  special  exami- 
nation ;  and  if  it  shall  appear  to  the  superintendent,  from  any 
examination  made  pursuant  to  the  provisions  of  this  section" — I 
want  you  to  mark.  Senators  —  "  if  it  shall  appear  to  the  superintendent 
from  any  examination  made  pursuant  to  the  provisions  of  this  section, 
that  any  bank  has  violated  its  charter  or  law,  or  has  conducted 
its  business  in  an  unsafe  manner,  he  shall  issue  an  order,  under  his 
hand  and  seal,  requiring  the  hank  to  discontinue  the  illegal  prac- 
tices"— and  if  anybody  knows  what  the  remaining  or  the  following 
words  are  ;  what  construction,  or  what  meaning  they  have,  why  they 
have  found  out  something  that  I  have  not ;  but  it  continues,  "to  dis- 
continue such  illegal  practices  and  to  act  in  conformity  to  its  charter 
and  law."  That  is  not  the  precise  language,  but  what  it  means, 
"And  in  conformity  to  its  charter  and  to  law."  That  is  what  he  issues 
an  order  for. 

Now,  let  me  see,  the  examination    mentioned   in   the  section  is  the 
general  examination  to  be  made  once   in   two   years.      The   special 
examinations  the  law  itself  has  provided.     Senators  from  the  inter- 
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rogatories  put  here,  seem  to  imagine  that  it  was  the  duty  of  the  super- 
intendent, under  the  law,  to  order  an  examination  every  time  that  he 
suspected  that  there  was  any  thing  wrong  in  the  bank.  However  trifling, 
however  immaterial  the  departure  of  the  bank  may  have  been  from  a 
strict  performance  of,  or  keeping  vs^ithin  the  strict  letter  of  the  law,  or 
its  charter,  the  superintendent  must  direct  the  special  examination 
But  the  statute  itself  has  defined  where  the  superintendent  must  make 
the  special  examination,  to  wit:  "where  the  bank  fails  to  make"  a 
report,  when  it  is  loaning  or  investing  its  money  in  violation  of  law, 
or  when  the  superintendent  has  reason  to  believe  that  it  is  conducting 
its  business  in  an  unsafe  manner,"  those  are  the  only  instances  under 
the  law  of  1871  in  which  he  could  order  a  special  examination.  Then 
proceeds  the  section  :  "Whenever  it  shall  appear  to  him,  fi'om  this 
general  examination  which  the  statute  itself  directs  to  be  made,  that 
certain  state  of  things  exist,  to  which  I  have  called  your  attention, 
then  he  shall  issue  this  order  under  his  hand  and  seal.  Now,  what  I 
desire  to  call  the  attention  of  the  Senate  specially  to,  is  this  :  You 
see  that  the  statute  itself  defines  the  case  and  defines  the  power 
under  which  the  superintendent  must  act.  Here  are  general  words 
subsequently  interpolated  in  this  law,  to  wit  :  "  In  conformity  to  its 
charter  and  to  law  " — the  learned  counsel  for  the  State  laid  particu- 
lar emphasis  upon  that  portion  of  the  section — -"that  he  shall  issue  an 
order  directing  the  discontinuance  of  these  illegal  practices " ;  and 
probably  I  had  better  read  that,  and  see  the  precise  connection  in 
which  the  words  come  in .  [Reads.  J  "  He  shall,  by  an  order  under 
his  hand  and  seal,  addressed  to  the  institution  so  offending,  direct  a 
discontinuance  of  such  illegal  or  unsafe  practices  and  a  conformity 
with  the  requirments  of  its  charter  and  of  law." 

Now,  the  only  instance  in  which  this  statute  permits  the  superin- 
tendent to  make  a  special  examination  of  a  bank  in  that  particular  is 
when  the  bank  is  loaning  or  investing  its  money  contrai-y  to  its  char- 
ter or  to  law.  There  is  the  only  instance,  for  a  viola cion  of  its 
charter,  that  the  law  requires  the  superintendent  to  issue  this  order. 
There  is  the  special  power  then  delegated  and  enjoined  upon  the 
superintendent  to  exercise.  Here  are  these  general  words :  "In  con- 
formity to  its  charter  and  to  law."  "What  do  they  mean  ?  I  suppose 
it  is  the  familiar  rule  of  construction  of  statutes  which  will  be 
recognized  by  every  Senator  around  this  circle,  or  at  least  every  legal 
mind  around  this  circle,  that,  when  a  statute  grants  specific  powers, 
defines  certain  specific  duties,  and  there  be  subsequently  general 
words  incorporated  in  that  statute,  that  the  general  words .  do  not 
enlarge  the  power,  or  enlarge  the  duty,  but  the  general  words  are 
used  in  subordination  to  the  special  powers  granted.  "Why,  it  is 
a  rule  of  construction  of  statutes  so  familiar  that  it  is  .unnecessEiry 
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to  call  the  attention  of  the  Senate  to  any  authorities  recognizing 
that  rule.  Here,  then,  is  a  special  power  specially  limited  to  the 
superintendent,  that  when  a  bank  is  violating  its  charter,  or  violating 
laws  in  the  loaning  or  investing  of  its  funds,  the  superintendent 
may,  after  ascertaining  the  fact  by  an  examination,  issue  an  order 
directing  the  discontinuance  of  that  practice.  What  does  the  word 
"practice  "  there  refer  to  ?  The  "  practice  "  is  the  illegal  and  unsafe 
practices  referring  to  the  loaning  or  the  investing,  contrary  to  law ; 
and  then  this  general  provision,  "in  conformity  to  its  charter  and 
to  law,"  must  necessarily  be  dependent  upon  and  be  subordinate  to 
the  special  power  granted.  They  are  unmeaning;  they  have  no 
effect,  that  part  of  the  order  "in  conformity  to  law,"  any  further 
than  the  illegal  practices  referred  to.  In  other  words,  the  form  of 
the  order  of  the  supei-intendent  would  be,  that  "you  must  cease  loan- 
ing or  investing  your  money  contrary  to  law,  contrary  to  your  char- 
ter; but  you  must  invest  your  money  in  strict  conformity  to  law  and 
your  charter. "  That  statute  is  nothing  more  nor  less  than  this.  Why,  it 
cannot  be,  the  proposition  is  too  pernicious,  fraughtVith  too  much  dan- 
ger, that  the  construction  of  this  statute  is  as  put  forward  by  the 
learned  counsel  for  the  State  the  other  day,  that  the  superintendent, 
for  every  infraction  of  law  has  a  right  to  issue  this  order  and  thus  com- 
mence sowing  the  seeds  of  its  dissolution.  The  Legislature  has  given 
the  power  and  limited  the  power  of  the  superintendent  by  confining 
his  order  to  an  illegal  loaning  or  investing  of  its  funds.  I  must, 
therefore,  invite  the  Senate,  in  their  deliberations  and  disquisitions 
upon  the  subject  to  look  at  this  law  of  1875,  and  see  that  there  is  not 
an  unlimited  power  conferred  upon  the  Superintendent  of  the  Bank 
Department,  that  he  can  enter  a  bank  and  commence  wrecking  it, 
whenever  he  discovers  a  departure  from  the  strict  rules  of  its  charter 
or  the  strict  interpretation  of  law,  but  to  look  at  the  statute  itself 
and  see  that  the  statute  limits  his  right  to  the  issuance  of  this  order 
to  the  case  where  the  bank  is  violating  law  in  the  loaning  or  investing 
its  money ;  I  am  not  speaking  of  the  other  branch.  Senators  will 
bear  in  n\'nd  that  I  am  speaking  now  of  the  violation  of  law,  and  the 
only  violation  of  law — my  point  is,  that  the  only  violation  of  law 
for  which  the  superintendent  has  power  to  issue  this  order  is  when  the 
bank  is  loaning  or  investing  its  money  in  hostility  to  the  provisions  of 
its  charter  and  in  opposition  to  the,  requirements. of  law.  It  has  not 
that  general  application  which  has  been  assumed  through  the  trial, 
and  which  was  necessarily  assumed  by  the  learned  counsel  for  the 
State. 

Senator  Haekis— Mr.  McGuire,  I  would  like  to  call  your  attention 
for  the  purpose  of  hearing  your  view,  as  it  is  a  matter  of  considerable 
importance,  of  these  words  :  "  Or  is  conducting  business  in  an  unsafe 
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manner,  that  then  he  may  issue  an  order  directing  it  to  discontinue 
its  illegal  practices  and  to  conform  to  safety  and  security  in  its  trans- 
actions." 

Mr.  MoGtJiEE — I  have  not  got  to  that  question  yet. 

Senator  LooMiS — Does  the  counsel  argue,  or  seek  to  prove,  that  in 
any  illegal  proceeding  by  any  of  the  banks,  the  superintendent  would 
not  have  jurisdiction  ? 

Mr.  McGuiRE — I  respectfully  answer  that  I  have  not  yet  discussed 
or  alluded  to  the  subject  of  unsafe  practices.  I  have  simply  called 
the  attention  of  the  Senate  to  violations  of  law.  An  unsafe  practice 
may  be  within  the  supervision  of  law,  or  it  may  be  outside.  I  have 
simply  argued  to  the  Senate  that  the  superintendent  can  issue  this  or- 
der when  a  bank  is  loaning  or  investing  its  money  contrary  to  :  its 
charter  or  to  law,  and  reserve  the  discussion  of  the  other  question  by 
informing  the  Senate  that  I  did  not  allude  to  the  unsafe  portion  of  it 
at  all.  The  Senator  from  the  Thirteenth  must  have  misunderstood 
my  remark.  I  alluded  to  this  for  the  purpose  of  showing  that  it  was 
urged  by  the  counsel  for  the  State  that,  for  any  violation  of  law,  or 
any  provision  of  its  charter,  the' superintendent  had  the  power  to  step 
into  a  bank,  and  throttle  it  to  its  death.  It  is  that  proposition  that  I 
am  contesting  and  denouncing  that  the  law  specifies  where  he  could 
act  for  a  violation  of  law. 

Now,  then,  comes  in  the  question  of  the  unsafe  practices.  I  may 
discuss  not  only  the  illegal  practices  but  the  unsafe  ones.  But  what 
is  an  unsafe  practice  ?  When  we  go  to  define  "unsafe  "  we  get  into 
a  broad  sea.  It  is  an  unfortunate  word  in  that  statute ;  it  is  a  word 
that  might  mean  anything  and  it  might  mean  nothing.  What  it 
may  mean  each  individual  may  determine  for  himself.  A  bank  may 
continue  within  the  provision  of  its  charter,  may  confine  itself  strict- 
ly to  the  provisions  of  law,  and  still  it  might  be  doing  business  in  an 
unsafe  manner.  There  are  a  thousand  ways  in  which  it  could  do  it. 
It  might  be  loaning  money  by  taking  the  securities  provided  by  law. 
Those  securities  may  not  bear  interest  sufficient.  For  instance,  I 
will  illustrate.  Suppose  a  savings  bank  to-day  should  buy  four  per 
cent  government  bonds,  which  it  has  a  right  to  do,  and  receiving  the 
nterest  of  four  per  cent  pay  its  depositors  five,  there  would  be  an 
imsafe  business.  In  that  case  it  would  be  the  duty  of  the  superin- 
tendent, undoubtedly,  to  call  the  attention  of  the  bank  to  it,  and 
direct  that  that  unsafe  practice  should  be  discontinued,  and  to  direct 
and  require  the  bank  to  do  its  business  in  a  safe  and  prudent  man- 
ner. But  I  am  asked  the  question  again,  whether,  if  a  thing  has  been 
done,  the  superintendent  has  power  to  require  the  undoing  of  what 
has  already  been  accomplished.  Now  I  propose  to  look  at  this  sec- 
tion again  in  answer  to  the  Senator  from  the  Eighteenth  :    "And 
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whenever  any  savings  bank,  or  institution  for  savings,  shall  fail  to 
make  a  report  in  compliance  with  this  act,  or  whenever  the  superin- 
tendent shall  have  reason  to  believe  that  any  savings  bank,  or  institu- 
tion for  savings,  is  loaning  or  is  investing  money  in  violation  of  its 
charter  or  of  law,  oris  conducting  its  business  in  an  unsafe  manner. 
it  shall  likewise  be  his  duty,  either  in  person,  etc.,  to  direct  an 
examination  of  the  ailairs  and  transactions  of  the  institution,  and 
whenever  it  shall  appear  to  the  superintendent,  from  any  examina- 
tion made  pursuant  to  the  provision*  of  this  section,  that  any  savings 
bank  or  institution  for  savings  has  been  guilty  of  a  violation  of  its 
charter  or  of  law."  What  does  the  word  ''  has  "  there  refer  to  ?  The 
Legislature  has  directed  the  superintendent  that  when  it  lias  violated 
its  charter  or  law,  he  may  direct  an  examination,  and  whenever  the 
examination  shows  that  it  has  done  the  particular  act — because  the 
word  Aas  cannot  refer  to  any  thing  else — whenever  the  examination 
shows  that  it  has  done  the  particular  act  upon  which  he  directs  the 
examination,  that  then  be  shall  issue  this  order. 

Now,  to  illustrate :  There  is  no  power  (given  to  the  superintend- 
ent here  to  direct  a  special  examination  for  a  thing  that  took  place 
seven  or  eight  years  ago.  That  is  certain,  because  the  language  of 
the  section  is  that  when  the  institution  is  loaning  its  money — is 
loaning  ;  when  the  superintendent  has  reason  to  believe  that  it  is 
loaning — he  shall  direct  an  examination,  and  when  the  examination 
shows  that  particular  act — the  particular  act  upon  which  the  exam- 
inatioji  is  based — then  he  may  direct  its  discontinuance.  But  where 
is  the  power  of  this  section — and  I  will  apply  it  to  this  Third  Avenue 
Bank — where  is  the  power  in  this  section,  if  the  violation  was  had 
seven  years  ago,  to  direct  an  examination  into  the  conduct  of  that  act  ? 
Senators  who  have  studied  over  this  section  will  call  my  attention  to 
some  provision  of  law.  I  certainly  should  be  very  happy  to  be  informed 
of  a  provision.  There  is  nothing  there  ;  and  this  Bank  Superintend- 
ent, being  an  officer  of  special  and  limited  jurisdiction,  he  cannot 
assume  any  power  not  specially  delegated  to  him  by  the  Legislature 
itself  ;  and  the  only  power  that  they  have  delegated  to  him  is,  that 
when  the  bank  is  loaning  or  investing  its  money  wrongly,  to  direct  an 
examination,  and  when  the  examination  shows  that  the  act  which  he 
had  reason  to  believe  has  been  accomplished,  that  he  may  direct  its 
discontinuance. 

Now,  then,  to  call  your  attention  to  the  Third  Avenue  Bank,  in 
the  particular  to  which  the  distinguished-Senator  from  the  Eighteenth 
has  referred.  There  were,  it  is  claimed,  illegal  securities  in  the  Third 
Avenue  Bank  ;  so  it  is  claimed,  and  it  has  been  suggestively  said 
that  it  was  the  duty  of  Mr.  Ellis  to  direct  this  bank,  under  this  order, 
to  take  these  securities  out  and  supply  in  their  place  legal  securities. 
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and  if  he  did  not  do  it,  that  he  neglected  a  duty  imposed  by  law.  I 
repeat  again,  when  did  this  bank  get  these  securities  ?  Was  there  any 
time  during  Mr.  Ellis'  administration  that  the  Third  Avenue  Bank 
was  then  investing  or  loaning  its  money  in  violation  of  law  ?  Is  there 
a  particle  of  proof  ?  Has  there  been  a  suggestion  made  to  you,  Sena- 
tors, that  any  of  these  alleged  illegal  acts  took  place  under  Mr.  Ellis' 
observation,  or  during  even  his  administration  ?  I  will  show  you 
when  this  bank  got  these  securities. 

Now,  from  the  report  of  the  Superintendent  of  the  Bank  Depart- 
ment in  1868,  we  read :  At  an  early  day  the  reports  of  these  banks 
were  generally  not  as  specific  as  are  required  now  by  law,  but  in  the 
year  1867,  the  resources  of  this  'L'hird  Avenue  Savings  Bank  were,  in 
bonds  and  mortgages,  81,163,850,  the  total  amount  of  its  stock  in  vest- 
ments at  par,fwas  $3,093,000. 

Now,  yon^will  see  by  looking  at  the  schedule  at  some  other  portions 
of  this  report,  we  find  that  out  of  that  $3,092,000  of  stocks  $1,800,- 
000  were  the  bonds  of  other  States.  As  early  ■  as  1867,  Senators,  this 
Third  Avenue  Savings  Bank  had  $1',  800, 000  of  the  stocks  or  bonds  of 
States  other  than  the  State  of  New  York. 

To  trace  it  down  ;  in  1868,  the  Third  Avenue  Bank  reported  to  the 
Bank  Superintendent  of  that  year,  these  bonds  and  mortgages  were 
$1,971,588  ;  United  States  stocks  had  cost  $1,056,000  ;  New  York 
State  bonds  had  cost  $82,000  ;  other  States  bonds  $672,950.50. 

There  was  the  amount  of  its  securities  in  other  States,  these 
Southern  States  securities,  as  early  as  1868,  in  1867  and  1868.  I 
call  the  attention  of  the  Senate  to  the  fact,  that  this  bank  held  this 
large  amount  of  securities  which  were  permitted  by  Mr.  Schuyler, 
the  then  superintendent,  without  a  protest,  which  was  communicated 
to  the  Legislature  and  the  Legislature  never  protested  against  it ;  and 
to-day  we  witness  the  spectacle  that  Mr.  Ellis  should  be  put  upon  trial, 
and  a  conviction  for  neglect  of  duty  of  Mr.  Ellis  is  asked  upon  the 
ground  that  Mr.  Schuyler  and  Mr.  Howell  permitted  these  bonds  of 
other  States  to  be  purchased  and  remain  in  that  bank.  But  it  does 
not  stop  there.  I  will  proceed  along  to  show  what  was  done  with 
this  bank  subsequently.  The  next  year  the  report  of  the  Third 
Avenue  Bank  is,  that  these  bonds  and  mortgages  had  increased  to 
$2,183,000  ;  that  its  United  States  stocks  were  the  same  as  in  the 
preceding  year,  $1,059,000  ;  stocks  of  other  States  than  New  York, 
$1,213,000.  The  year  before,  bear  in  mind,  Senators,  that  its  bonds 
and'stocks  of  other  States  were  a  little  over  $600 ,  000,  and  in  the  year 
1869,  this  bank  doubles  its  securities  up  to  $1,200,000  ;  matters  of 
public  record  known  to  all  men,  suffered  and  permitted  by  the 
authorities  and  when  the  present  superintendent  comes  into  office,  he 
finds  this  same  lot  of  securities  in  that  bank  which  the  Legislature 
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had  suffered  to  remain  there  without  protest  and  its  predecessors  had 
never  objected- to  at  all.  But,  in  the  course  of  a  year  or  two,  the  bank 
got  into  trouble.  Then  we  begin  to- see  a  little  change  in  the  con- 
dition of  the  bank.  The  next  year,  the  bonds  and  mortgages  of  the 
institution  remained  the  same,  a  little  increase,  $2,116,000  ;  United 
States  stocks  remained  the  same  $1,059,000 ;  stocks  of  other  States 
than  New  York,  $713,000;  having  disposed  of  about  1500,000  of  its 
bonds  during  that  year.  But  a  new  thing  creeps  into  this  report  at 
this  year,  the  year  1870,  which  1  desire  to  call  the  attention  of  the 
Senate  to  for  a  moment.  Then,  for  the  first  time  we  find  that  they 
have  bonds  of  Hudson  county.  New  Jersey,  to  the  amount  of  $50,000; 
Jersey  City  bonds,  $68,000;  Hoboken  City  bonds  and  the  Dry  Dock, 
Bast  Broadway  and  Battery  bonds.  Now,  then,  is  Mr.  Ellis  responsi- 
ble for  this  class  of  securities  getting  into  this  bank,  having  been  there 
five  years  preceding  his  administration,  he  being  appointed  to  the 
incumbency  of  this  office  in  1873,  and  these  stocks  and  bonds  getting 
into  this  bank  five  or  six  years  anterior  to  that  time  ?  Are  you. 
Senators,  to  seriously  consider  the  propriety  of  holding  Mr.  Ellis 
responsible  for  this  class  of  securities  which  subsequently  depreciated, 
because  his  predecessors  allowed  them  to  be  purchased  and  remain  as 
a  part  of  the  assets  ? 

But  there  is  another  branch  of  this  case  in  regard  to  that  which  I 
desire  to  call  your  attention  to,  before  the  suggestion  that  I  was  to 
make  to  this,  probably  before  I  could  get  through  the  particular  part 
of  the  book,  that  I  wish  to  call  your  attention  to  is  this,  that  in  the 
report  of  Mr.  Keyes  to  the  Bank  Superintendent,  and  by  the  Bank 
Superintendent  transmitted,  to  the  Legislature,  in  speaking  of  this 
Third  Avenue  Bank  and  its  line  of  securities,  Mr.  Keyes  there  states 
that  this  Third  Avenue  Bank,  by  provisions  of  its  charter,  has  the 
right  to  buy  bonds  of  other  States,  that  although  the  power  is  not 
precisely  given  in  the  charter  creating  the  Third  Avenue  Bank, 
the  power  to  buy  outside  securities  is  implied  from  the  terms  of  the 
charter  itself.  That  is  in  a  document  sent  to  the  Legislature  years 
ago. 

Senator  Schooitmakbk  —  Have  you  the  charter  there? 

Mr.  McGuiEE —  I  have  not  the  charter.  I  am  stating  —  and  I  will 
find  the  provision  before  I  get  through  —  that  it  was  there  claimed 
that  the  Third  Avenue  Bank's  charter  gave  the  right,  by  implication 
to  purchase  these  bonds  and  hold  them. 

Now,  if  that  power  did,  in  fact,  in  reality  exist,  then  even  Mr.  Schuy- 
ler was  not  to  blame  for  allowing  the  bank  to  purchase  and  to  hold 
them  as  a  part  of  its  assets. 

There  are  some  other  matters  that  I  wish  to  call  the  attention  of 
the  Senate  to  connected  with  this  Third  Avenue  Bank.     The  exam- 
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iners,  Reid  and  Aldrich,  have  appeared  before  the  committee  and 
before  this  Senate  and  given  their  testimony  as  to  the  manner  of  con- 
ducting an  examination  of  the  bank.  From  the  critical  examination 
to  which  Mr.  Eeid  was  subjected,  from  observations  made  by  distin- 
guished Senators  during  the  examination,  an  attempt  was  made  to, 
discredit  the  examinations  made  by  Eeid,  and  an  attempt  was  made 
to  discredit  him  as  a  proper,  competent  examiner.  Now,  let  us  see 
what  there  is  of  that.  Bear  in  mind,  that  in  1871,  this  law  was 
passed  requiring  the  superintendent  to  make  these  special  examina- 
tions, and  requiring  him  to  appoint  one  or  more  competent  persons  to 
conduct  the  examination.  I  read  now  from  the  report  of  Mr.  Howell 
to  the  Legislature  in  1873,  and  let  us  see  whether  these  two  gentlemen 
Mr.  Reid  and  Mr.  Aldrich,  are  obnoxious  in  any  degree  to  the  criti- 
cisms that  have  been  attempted  to  have  been  passed  upon  them.  He 
informs  the  Legislature  as  follows  :  "  The  examinations,  with  one  or 
more  minor  exceptions,  have  been  made  by  the  following  named 
gentlemen,  acting  as  a  committee :  Emerson  W.  Keyes,  William  F. 
Aldrich  and  George  W.  Reid.  The  experience  of  Mr.  Keyes  in  this 
department,  his  familiarity  with  the  subject  in  all  its  aspects,  and  his 
established  reputation,  points  to  him  as  eminently  fit  to  constitute 
one  of  such  a  board  of  examiners.  Mr.  Aldrich  was  a  lawyer  of  my 
acquaintance,  in  whose  ability,  integrity  and  discretion  I  had  confi- 
dence, and  whose  knowledge  of  the  law,  in  examining  abstracts  of 
title,  etc.,  it  was  believed  to  be  valuable,  as  the  event  proved  it  to 
be.  Mr.  Reid  was  highly  recommended  to  me  as  a  competent  and ' 
experienced  accountant,  and  his  associates  fully  confirm  that  testi- 
mony. To  the  thoroughness  and  strict  impartiality  with  which  the 
work  committed  to  these  gentlemen  has  been  performed,  the  sum- 
mary of  results  bears  ample  testimony."  This  was  the  opinion  of  Mr. 
Howell  after  all  these  examinations  had  been  made.  They  continued 
this  business  of  examination  during  the  three  years  of  Mr.  Howell's 
incumbency;  and  Mr.  Ellis,  anxious,  desirious  that  these  examina- 
'tions  should  be  conducted  by  gentlemen  of  the  character,  standing 
and  responsibility,  as  stated  and  indorsed  by  Mr.  Howell,  continued 
these  gentlemen  of  experience  in  the  performance  of  this  duty  ;  and 
will,  when  Senators  read,  when  they  read  what  an  experienced,  up- 
right, truthful  man,  Mr.  Howell  is,  his  estimate  of  the  character  of 
these  examiners  will.  Senators,  after  reading  this,  sneeringly  inquire  : 
"  Why  did  you  dig  up  that  old  antediluvian  ?  "  The  thoroughness  of 
the  examination  of  Mr.  Reid  in  all  these  departments  bears  witness  to 
the  thoroughness  with  which  they  were  made,  the  impartiality  with 
which  they  were  conducted ;  and  Mr.  Ellis  had  the  right  to,  as  he  did, 
rely  ui)on  the  action  and  the  reports  made  to  him  by  the  gentlemen 
whose  names  I  have  mentioned. 
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Thei;g  is  another  subject  permit  me  to  call  your  attention  to.  I  do 
it  for  the  reason  that  it  is  now  resurrected  for  the  first  time,  as  if  these 
irregularities,  as  they  are  called,  are  peculiar  to  the  administration  of 
Mr.  Ellis.  I  wish  to  disabuse  the  minds  of  the  Senate  that  every  thing 
complained  of  here  did  not  have  its  origin  during  the  administration 
of  Mr.  Ellis,  but  he  found  them  as  a  part  of  the  system  when  he  en- 
tered upon  the  discharge  of  his  duties ;  he  found  them  tolerated  by  up- 
right, experienced  bankers,  and  men  whose  integrity  nobody  can  doubt. 
If  there  be  any  evil  in  the  system  or  in  these  acts,  Mr.  Ellis  is  not 
accountable  in  the  least  for  them.  That  much  time  was  taken,  as 
Senators  know  by  witnesses  brought  here  from  New  York,  to  prove 
that  the  cost  of  this  banking-house  was  increased  as  one  of  the  irregu- 
larities which  was  tolerated,  and  first  tolerated  by  Mr.  Ellis  to  cover 
up  a  deficiency  of  assets.  Now  to  show  you  that  this  is  not  so,  gentle- 
men, we  have  already  by  the  oral  testimony  in  the  case  showed  that 
this  system  of  adding  cost  to  bank  buildings  originated  years  and 
years  before  the  incumbency  of  this  ofl&cer.  In  1867  the  report  of  the 
Bank  Superintendent  to  the  Legislature-  is  [reading]  that  the  cost  of 
the  banking-house  of  the  Third  Avenue  Bank,  I  will  read  from  page 
98  of  the  report  of  the  Third  Avenue  Bank  in  1867.  "Total  amount 
invested  in  real  estate,  furniture  and  fixtures,  $66,500."  That,  in 
1867,  is  the  report  of  the  bank  to  the  superintendent,  with  not  only 
its  bank  building  but  its  fixtures  all  included  —  866,500. 

Now  I  call  your  attention  to  page  137  of  the  book,  the  report  of  the 
Third  Avenue  Bank  the  nest  year,  and  see  what  was  done.  Then  the 
bank  reported :  "  Amount  invested  in  real  estate,  banking-house,  fur- 
niture and  fixtures,  cost  $195,000  ;  market  value,  $300,000."  Their 
real  estate  was  but  $200,000  standing  on  the  books  at  $327,000  in  1868. 
Still  you  have  been  carefully  listening  almost  a  whole  session  of  your 
body  to  proof  taken  that  this  bank  added  ^$100,000,  to  the  cost  of  its 
building  and  the  implication  was  sought  to  be  created  that  there  had 
been  in  1873  or  1874  or  1875  an  attempt  by  the  bank  seeking  to  cover 
up  a  deficiency  by  stating  the  amount  of  the  increased  cost.  But  here 
you  find  that  it  was  done  in  1868,  during  the  administration  of  Mr. 
Schuyler,  the  present  Auditor  of  the  State.  You  find  it  was  continued 
during  the  three  years  of  Mr.  Howell's  administration  of  the  ofiSce, 
and  you  find  it  without  a  dollar's  increase  during  the  administration 
of  Mr.  Ellis.  Now,  is  it  fair,  is  it  just  to  the  respondent  to  try  to  sad- 
dle upon  him  the  consequences  of  the  increased  value  of  real  estate 
which  was  made  years  and  years  before  his  term  of  oflBlce  commenced  ? 
And  I  appeal  to  you,  Senators,  and  it  is  one  of  the  distinguishing  fea- 
tures and  peculiarities  of  this  case,  all  these  little  irregularities,  all  the 
complaints  made  here  of  the  management  of  these  banks  there  is  not  a 
wrono-  or  alleged  wrong  but  occurred  years  and  years  before  Mr.  Ellis 
232 
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had  any  control  over  them.  If  they  were  wrong,  you  are  trying  to  visit 
upon  him  the  sins  of  his  predecessors.  Is  it  fair  or  is  it  just,  is  it  in 
consonance  with  any  fair  dealing  which  should  exist  between  one 
branch  of  the  government  and  one  of  its  high  officials  ?  I  will  read  to 
you  another  thing  to  show  that  it  did  not  escape  the  attention  of  the 
Bank  Superintendent  at  that  time. 

Senator  Cole  —  It  is  now  nearly  six  o'clock  and  I  would  like  to  in- 
quire whether  the  counsel  would  want  to  continue  much  longer  ? 

Mr.  McGuiRE  —  I  will  continue  to  the  regular  hour  of  adjourn- 
ment. 

Senator  Cole  —  To  six  or  eight  o'clock  ? 
-  Mr.  "McGuire] —  I  say,  to  the  regular  hour  of  adjournment. 

Senator  Cole  —  Well,  go  on. 

Mr.  McGuiEE  (resuming)  —  I  was  saying  to  the  Senate  that  I  would 
call  its  attention  to  the  fact  that  this  adding  increased  cost  to  build- 
ings was  not  overlooked  by  the  superintendent  himself,  and  he  com- 
municated that  fact  in  1868,  after  the  addition  by  this  Third  Avenue 
Bank,  to  the  attention  of  the  Legislature.  I  will  read  it.  In 
speaking  of  the  subject  of  savings  banks  he  says :  "  The  features  of 
special  interest  brought  to  view  in  the  former  comparison  are  founded 
in  the  gradual  increase  of  substantial  investments,  and  the  decrease 
in  the  proportionate  sales  in  the  aggregate  of  loans  and  miscellaneous 
assets.  Thus,  bonds  and  mortgages  have  been  increased  nearly 
$13,000,000,  stock  investments  more  than  $8,000,000,  and  real 
estate  $346,540."  He  says,  "the  increase  in  real  estate  is  the  point 
I  wish  to  call  the  Senate's  attention  to— the  latter  is  in  part  a  fictitious 
gain,  however,  arising  from  reporting  the  estimated  increase  in  the 
market  value  of  the  banking-house  owned  by  the  institution." 

Senator  Vedder — Would  it  be  in  order  to  move  to  reconsider  the 
vote  as  to  continuing  the  session  ? 

The  President — It  would. 

Senator  Veddek — I  move  that  the  motion  to  adjourn  from  six  to 
eight  o'clock  this  evening  be  reconsidered.     (Adopted.) 

Senator  Veeder — I  move  the  Senate  do  now  adjourn  till  to-mor- 
row (Friday)  morning,  at  ten  o'clock. 

The  President  submitted  the  motion  of  the  Senator  from  the  Thirty- 
second  to  adjourn,  and  it  was  adopted. 

The  Senate  hereupon  adjourned  until  Friday  morning,  the  seven- 
teenth inst.,  at  ten  o'clock. 
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Saratoga  Springs,  Aug.  17,  1877 — 10  a.  m 

The  Senate  met  presuant  to  adjournment,  a  quorum  present. 

Mr  MoGuiRB  resumed  his  argument  on  behalf  of  the  respondent  as 
follows  : 

Mr.  President,  I  propose  for  a  few  moments  to  call  the  attention  of 
the  Senate,  to  the  meaning  of  the  word  "  unsafe,  "  in  the  statute  gov- 
erning the  action  and  prescribing  the  duties  of  the  superintendent. 

As  I  stated  vesterday,  that  for  any  infraction  of  law  or"  violation  of 
charter,  the  superintendent  was  authorized  and  not  only  authorized 
but  directed  to  issue  an  order  requiring  the  bank  to  discontinue  illegal 
pra;etices  and  to  conform,  to  the  provisions  of  law.  There  is,  also,  an- 
other provision  whicli  I  mentioned  but  which  I  did  not  advert  to  at 
much  length  yesterday,  that,  in  addition  to  the  violation  of  law  which 
the  bank  might  commit,  that,  if  the  bank  was  conducting  business  in 
an  unsafe  manner  the  superintendent,  in  such  case,  might  issue  an 
order,  and  incorporate  in  the  order  a  provision  requiring  the  bank  so 
to  conduct  its  business  that  it  would  be  cond^ucted!  with  safety  and 
security  to  depositors.  Now  that  word  "  safety ''  can  hardly  be  defined* 
that  is,  it  has  no 'settled,  definite,  fixed,  meaning;  that  is,  that  the 
law  itself  cannot  give  the  definition  to  the  word  "  safety  "  as  used  in 
this  statute.  The  word  "  safety"  must  depend  upon  the  condition  of 
the  bank  and  its  mode  of  doing  business  and  whether  it  is  safe  or  un- 
safe for  a  bank  to  do  business  must  be  decided  by  the  judgment  of  the 
superintendent  after  examining  into  its  condition.  In  other  words, 
to  determine  the  safety  of  business,  it  is  a  question  of  fact,  and  that 
question  of  fact  must  be  decided  by  somebody  and  the  only  person  au- 
thorized by  law  to  decide  it  is  the  head  of  the  Bank  Department. 
Now,  if  he  considers  it  unsafe,  if  it  shall  appear  to  him,  to  his  judg- 
ment, to  a  reasonable  degree  of  sense,  that  it  is  unsafe,  inexpedient, 
for  the  bank  to  transact  business  or  that  it  would  be  unsafe  for  depos- 
itors, he  shall  issue  an  order  requiring  them  to  do  and  perform  the 
acts  to  which  I  have  called  the  attention  of  the  Senate.  I  now  call 
the  attention  of  the  Senate  specifically  to  this,  that  it  must  have  been 
assumed  by  the  counsel  for  the  State,  and,  although  not  "directly  ap- 
proved by  any  Senator,  it  has  been  suggested,  at  least  in  the  course  of 
the  examination,  that  this  power  given  to  the  superintendent  to  issue 
the  order  when  a  bank  is  transacting  its  business  in  an  unsafe  man- 
ner, gives  the  superintendent  power  to!  issue  an  order  to  prevent  it 
from  receiving  deposits  and  paying  out  its  money.  That  I  understand 
to  be  the  position  of  the  counsel  for^  the  State.  What  would  be  an 
order  preventing  a  bank  from  receiving  deposits  and  paying  out  its 
money  ?    Why,  every  man  can  see  that  that  would  be  an  injunction 
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stopping  the  business  ot  the  bank.  That  is  all  there  is  of  a  savings 
bank  —  receiving  deposits  and  paying  out  its  money.  And  can  it  be 
claimed,  can  it  be  maintained  here  that  the  law  has  clothed  its  super- 
intendent with  illegal  powers,  to  issue  an  order  in  the  nature  of  an  in- 
junction restraining  the  transaction  of  business  by  a  bank  ?  When 
the  bank  discontinues  "its  illegal  practices,  if  the  bank  does  discon- 
tinue its  illegal  practices,  why  then  the  bank  proceeds  to  business 
If  it  does  not  discontinue  its  illegal  practices,  or  if  it  conducts  its  busi- 
ness in  an  unsafe  manner  after  the  issue  of  this  order,  then  the  bank 
is  to  be  turned  over  to  the  Attorney-General,  for  the  action  of  the  courts. 
There  is  where  judicial  action  is  invoked  —  when  the  bank  refuses  to 
comply  with  the  order  of  the  superintendent,  then  the  action  of  the 
courts  is  invoked,  and  the  bank  is  restrained  by  judicial  power  from 
transacting  business  for  which  it  was  incorporated. 

But  the  extent  the  proposition  of  the  counsel  for  the  State  goes  is 
that  the  superintendent  can  enjoin  a  savings  bank  from  transacting 
its  business.  Why,  that  order  would  stop  the  transaction  of  business 
entirely  by  the  bank,  if  it  extends  to  the  power  of  prohibiting  the 
receiving  of  deposits  or  paying  out  of  money.  I  apprehend  Sen- 
ators, that  there  can  be  no  question  about  that  construction  of  the 
statute.  The  order  is  not  to  stop  a  bank  from  doing  business.  That 
order  presupposes  that  it  is  continuing  business,  but  in  the  continu- 
ance of  its  business,  it  is  guilty  of  some  illegal  act,  or  that  it  is  guilty 
of  some  act  which  may  be  legal  in  and  of  itself  but  which  may  result 
in  insecurity ;  and  when  either  of  these  events  or  contingencies  appear 
to  the  superintendent  then  the  superintendent  may  issue  his  order  not 
to  close  the  bank,  not  to  prevent  it  from  receiving  or  paying  out 
money,  but  requiring  it  to  discontinue  its  illegal  practices,  and  direct- 
ing it  to  continue  its  business  in  a  safe  manner.  It  cannot  be  possible 
that  this  extraordinary  power  under  this  statute  is  given  to  the 
superintendent,  to  virtually  close  a  bank,  without  the  bank  having  an 
opportunity  of  being  heard,  without  the  bank  having  its  day  in  court, 
that  an  arbitrary  ex  parte  order  of  the  superintendent  can  prohibit 
the  transaction  of  business  by  a  bank.  I  do  not  suppose,  gentlemen, 
that  that  is  intended  or  was  intended.  The  superintendent  is  required 
by  law,  when  he  desires  that  a  bank  shall  cease  the  transaction  of 
business,  to  resort  to  another  provision  of  law  and  not  to  this  order. 
When  a  bank  is  insolvent,  when  it  is  inexpedient  for  it  to  transact 
business,  not  when  it  is  pursuing  unsafe  practices  or  illegal  practices, 
but  when  from  the  general  scope  of  the  business,  as  appears  to  the 
superintendent,  from  any  examination  made  that  it  is  improper, 
inexpedient,  unsafe,  insecure,  to  depositors,  then  it  becomes  his 
duty  to  pass  the  bank  over  to  the  Attorney-General  for  him  to  invoke 
judicial  action.    There  is  where  the  power  exists  to  stop  a  bank  from 
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doing  business.  The  power  does  not  exist  in  the  superintendent  that 
he  can,  at  any  time,  arbitrarily,  and  by  an  ex  parte  order  prevent 
any  institution  from  transacting  business  which  the  law  authorized  it 
to  conduct. 

Now  in  regard  to  this  Third  Avenue  Bank  I  called  the  attention  of 
the  Senate  yesterday  to  many  of  the  circumstances  with  which  the 
superintendent  at  that  time  was  surrounded.  The  Senate  will  permit 
me  to  call  its  attention  to  another  and  a  very  significant  circumstance. 
It  may  be  known  to  every  Senator  around  this'  circle  that  the  Third 
Avenue  Savings  Bank  was  the  first  bank  that  was  ever  closed  in  this 
State  by  the  action  of  the  superintendent.  Mr.  Ellis  came  in  posses- 
sion of  this  office.  There  were  no  precedents  of  former  Bank  Super- 
intendents closing  banks  by  any  proceedings  which  the  law  authorized 
to  be  instituted.  There  had  been  numbers  of  failures  of  savings 
banks  in  the  State;  some  of  those  occur  to  me  now.  It  is  unneces- 
sary to  mention.  During  the  administration  of  former  superintend- 
ents, Mr.  Schuyler,  for  instance,  I  can  call  to  mind  the  failure  of  three 
or  four  savings  banks  in  this  State,  where  the  superintendent  permitted 
them  to  transact  business  until  they  run  the  bank  into  utter  insolv- 
ency, and  forced  by  their  own  poverty  into  liquidation.  Under  the 
administration  of  Mr.  Howell  there  were  only  two  or  three  failures  of 
these  savings  banks  ;  the  action  of  the  superintendent  had  never 
been  invoked  to  close  them  up.  They  had  gone  into  voluntary  liquida- 
tion, when  they  were  unable  to  proceed  any  longer,  and  then,  when 
Mr.  Ellis  assumed  the  duties  of  this  office,  he  found  no  action  by  his 
predecessors  where  they  had  resorted  to  this  extreme  remedy  which  the 
law  put  into  their  hands  for  the  purpose  of  closing  these  savings 
banks.  Do  not  understand  me,  Senators,  that  I  urge  this  as  a  justifi- 
cation for  any  omission  of  duty  which  it  was  the  duty  of  the  superin- 
tendent to  perform.  I  call  your  attention  to  it  for  the  purpose  of 
showing  the  circumstances  under  which  the  superintendent  was  sur- 
rounded, or  at  least  one  of  the  circumstances.  It  was  a  new  and 
untried  thing  with  him,  or  any  other  superintendent,  and  there 
being  no  precedent  in  this  State  by  any  former  superintendent  of 
closing  an  insolvent  savings  bank,  he,  as  any  prudent  man  would, 
hesitated  long  before  resorting  to  this  seemingly  and  probably 
justifiable  extraordinary  proceeding,  with  which  he  was  clothed  by 
the  law. 

'Now,  again,  in  regard  to  this  same  bank.  Some  of  you,  gentlemen 
Senators,  might  say  that  when  Mr.  Eeid  made  this  report  of  March, 
1875,  that  the  superintendent  should  have  immediately  placed  this 
bank  in  liquidation,  and  for  his  failure  so  to  do  he  neglected  a  duty 
which  the  law  imposed  upon  him.  If  we  assume  in  this  case  that  the 
superintendent  had  no  judgment  to  exercise,  that  the  law  had  clothed 


1854 

him  with  no  discretion,  that  he  was  a  mere  machine  to  execute  a 
mandatory  duty  which  the  law,  as  is  claimed,  imposed  upon  him, 
then  there  might  be  some  plausibility  to  the  position  which  has  been 
assumed.  But,  if  he  had  judgment,  if  he  had  discretion  to  exercise, 
if  he  could  take  into  view  and  into  consideration  all  the  surround- 
ings of  the  case,  and  determine  the  best  means,  the  proper  time,  to 
close  this  bank,  then  it  is  a  proper  subject  of  consideration  upon  the 
part  of  the  Senate,  what  those  circumstances,  what  the  views  of  the 
superintendent  were,  whether  they  are  entitled  to  your  consideration, 
whether  they  should  have  influenced  his  action  or  his  judgment  at 
that  time.  It  has  been  assumed,  in  connection  with  this  subject,  on 
the  part  of  the  learned  counsel  for  the  State,  that  it  is  the  duty  of 
the  superintendents  to  protect  the  depositors  of  one  bank,  although 
they  might  ruin  the  depositors  of  one  hundred  other  banks.  That  is 
the  position  which  the  State  assumes  here,  and  which  the  respondent 
denies.  The  soundness  of  that  proposition  is  challenged,  as  a  perni- 
cious, dangerous  doctrine,  which  no  Bank  Superintendent  or  any 
officer  clothed  with  discretionary  powers  ever  could  safely  follow.  As 
I  stated  yesterday  —  not  indulging  in  much  repetition  —  that  I  sup- 
posed the  duty  of  the  Bank  Superintendent  is  to.  the  entire  banking 
system,  to  protect  it  as  a  whole,  and  not  simply  as  a  part.  Now,  the 
superintendent  so  understanding  bis  duty,  so  believing  that  such  was 
his  power,  that  he  could  exercise  a  reasonable  judgment  to  protect  the 
interests  of  other  banks  in  connection  with  this  bank,  and  determine 
the  time  and  the  manner  of  closing  up  that  institution  ;  say,  in  March, 
1875,  that  it  should  then  have  appeared  to  the  superintendent  that 
there  were  some  twelve  or  fourteen  or  fifteen  banks  in  the  city  of  New 
York,  which  hostile  action  by  the  department  against  the  Third 
Avenue  Bank  would  have  forced  into  utter  insolvency,  what.  Senators 
should  have  been  the  duty  of  the  superintendent  under  such  circum- 
stances ?  Should  he  have  closed  this  Third  Avenue  Bank  when  he 
must  have  known  that  the  result  of  his  action  would  precipitate  dis- 
aster upon  a  dozen  others  ?  If  you  knew,  if  every  Senator  here  had 
actual  knowledge  that  such  would  have  been  the  result  of  the  action 
of  the  superintendent;  if  you  have  the  knowledge  now  to  determine 
that  a  forcible  closing  of  this  bank  at  that  time  would  have  bank- 
rupted a  dozen  others,  what  do  you  say  the  duty  of  the  superintend- 
ent should  be  ?  Should  he  close  this  bank  and  ruin  the  others,  or 
might  he  delay  a  spell  for  the  purpose  of  saving  the  others?  Now 
the  superintendent  has  told  you  that  after  this  report  of  Eeid's  he 
concluded  that  that  bank  —  the  Third  Avenue  Bank  —  could  not  pro- 
ceed safely  in  business  thereafter,  and  the  question  with  him  was,  not 
what  the  exclusive  interest  to  that  bank  was,  but  what  the  interest  of 
the  entire  banking  system  of  the  State  of  New  York  was.     He  con- 
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eluded — whether  wisely  or  unwisely  is  not  the  question  here  to  determ- 
ine —  tliat  he  would  make  an  effort,  not  to  save  the  Third  Avenue 
Bank,  but  he  would  make  an  effort  to  save  some  ten  or  twelve  other 
banks,  which  must  necessarily  go  into  liquidation,  providing  the 
Third  Avenue  Bank  was  closed.  He  made  that  attempt  and  failed. 
And,  gentlemen,  I  call  your  attention  to  the  matter  to  see  whether 
there  is  any  merit  in  the  suggestion  of  the  superintendent  for  that 
delay.  Now,  you  might  say,  "  But  the  results  which  the  superintend- 
ent anticipated  might  not  have  occurred."  That  is  not  the  question, 
I  apprehend,  before  the  Senate.  Did  the  superintendent  at  that  time 
believe  it  ?  That  is  the  question.  Did  he  believe  at  that  time  that 
his  action  would  save  these  other  banks  ?  If  he  did  so  believe,  and 
his  action  was  based  upon  the  belief,  then  he  has  been  guilty  of  no 
negligence,  either  culpable  or  otherwise,  in  the  performance  of  that 
duty.  But,  as  tinie  progressed,  it  became  evident  that  the  saving  of 
these  other  dozen  banks  by  the  process  indicated  by  the  superintend- 
ent could  not  be  accomplished.  He  then  commenced,  or  at  least 
intended  to  commence,  immediate  proceedings  for  the  dissolution  of 
the  bank,  and  made  inquiries  in  regard  to  the  effect  upon  the  then 
sensitive,  excited  state  of  the  public  market,  as  to  what  the  effect 
would  be  upon  not  only  savings  banks,  but  upon  other  financial 
interests,  if  these  extreme,  ultra  measures  were  resorted  to  for  closing 
the  bank.  It  will  not  be  necessary  for  me.  Senators,  to  repeat  what 
the  superintendent  has  testified  to  you  upon  that  subject.  There 
will  be  no  necessity  for  comment  on  my  part,  as  my  associate  has 
commented  upon  that  branch  of  the  case  at  sufficient  length ;  but 
there  are  one  or  two  considerations  which  I  call  the  attention  of  the 
Senate  to  and  that  is  this:  If  Mr  Ellis  at  that  time  knew  as  an 
actual  fact,  that  the  immediate  closing  of  the  Third  Avenue  Bank 
would  have  precipitated  a  panic  upon  other  savings  banks  of  the  city 
of  New  York,  what  should  then  have  been  his  duty  ?  That  is,  if  he 
had  actual  knowledge.  I  am  assuming  for  the  purpose  of  this  branch 
of  the  argument  that  it  had  been  plain,  patent,  certain,  unmistakable, 
that  a  panic  would  have  been  produced  and  forced  upon  the  market 
and  savings  banks.  Under  such  circumstances,  I  submit  to  you,  gen- 
tlemen Senators,  whether  the  superintendent,  for  the  purpose- of  pro- 
tecting a  few  depositors  in  the  Third  Avenue  Bank  ought  to  have 
forced  such  a  disaster  upon  the  financial  world  ?  It  is  for  you  to 
say,  if,  on  the  assumption  that  such  a  state  of  things  would 
have  followed  as  I  have  mentioned,  it  is  for  you  to  say  whether  the 
superintendent  ought  to  have  forced  this  bank  into  liquidation  at  the 
expense  of  every  other  savings  bank  in  the  city  of  New  York.  But 
some  Senator  might  say  that  such  a  result  would  not  have  followed ; 
the  superintendent  had  no  right  to  assume  that  such  evil  results  would 
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have  been  produced  by  his  action.     I  do  not  suppose  that  is  really 
the  question  for  the  Senate  to  determine,  whether  such  results  would 
have  actually  followed  or  whether  they  would  not.     We  are  not  to 
consider  for  the  purpose  of  disposing  of  this  question  of  negligence 
what  did  or  what  did  not  ultimately  follow  or  result  from  any  action 
or  inaction,  but  what  did  the  superintendent  believe,  and  what  had  he 
grounds — good  reason  for  belief.     If  the  superintendent  had   good 
reason  to  believe,  and  did  believe,  and  acted  upon  that  belief,  that  his 
action  would  be  disastrous  to  other  savings  banks,  then  I  submit  to 
Senators,  whether  that  is  not  a  sufl&cient  excuse  for  his  inaction  at  the 
time.     'Now,  did  he  heliere  a?     Had  he  reason  to  believe  it?     You 
have  heard,  I  submit,  you  have  heard  the  statement  of  other  gentle- 
men of  high  character  and  repute  in  the  financial  world  in  the  city  of 
New  York,  and  they  have  told  you  what  their  views  were  upon  the 
closing  of  that  bank  at  the  particular  time  that  Mr.  Ellis  was  in  New 
York.     They  have  told  you  the  excited  and  feverish  condition  of  the 
public  mind.     They  have  described  to  you  that  the  financial  world 
stood  almost  upon  a  volcano.     Here  were  failures  and  bankruptcies  of 
the  most  prominent  men  of  the  country,  and  the  most  prominent  in- 
stitutions of  the  State  constantly  and  daily  occurring;    and,  in  the 
midst  of  that  sensitis^e,  feverish   state  of  the  financial  pulse,  to  have 
thrown  another  fire-brand  into  the  market  increasing  the  panic,  which 
was  then  slumbering  and  ready  to  break  ont  in  any  moment,  they  tell 
you,  that,  although  not  in  words,  all  of  them,  but  in  spirit,  they  tell 
you  that  the  closing  of  that  bank,  at  that  particular  time,  under  the 
circumstances,  would  have  caused  the  most  disastrous  results  to  the 
financial  institutions  of  that  city.     They  may  have  been   mistaken  in 
their  views  ;  these  consequences  may  not  have  resulted  from  the  act 
but  they  supposed  that  such  would  follow.      The  superintendent  sup- 
posed and  believed  that  such  would  follow,  and  so  supposing  and  so 
believing  he  made  that  the  basis  of  his  action,  and  he  did.  act  and  for- 
bear to  immediately  close  that  bank  until  the  financial  excitement 
had  subsided,  until  there  was  an  appearance  of  more  security  in  the 
money  market.     Now,  are  you,  Senators,  going  to  say  that  Mr.  Ellis 
had  no  right  to  believe  any  such  thing?     Are  you  going  to  say  that 
he  had  no  right  to  act  as  he  did,  provided  he  did  believe  it  ?    Are  you 
going  to  hold  a  rule  here  applicable  to  a  public  officer,  that  when  the 
acts  of  the  public  officer  will  produce  general  devastation  and  ruin  not 
only  among  the  savings  bank  institutions,  but  extending  and  permeat- 
ing through  every  financial  center  of  the  country,  that  he  ought  to 
have  acted ;  that  there  was  a  mandate  of  a  statute  requiring  him  to 
act,  and  requiring  him  to  close  a  particular  bank,  when  his  act  would 
have  involved  the  whole  banking  system  in  destruction  ?     I  submit  to 
you,  gentlemen  Senators,  that  you  should  hesitate  long  before  you 
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adopt  a  rule  requiring  this  or  any  other  superintendent  to  close  any 
one  particular  bank,  when  the  closing  of  that  bank  will  bring 
down  to  bankruptcy  ten  or  twelve  others,  but  that  you  will  justify 
the  prudence,  caution  and  wisdom  of  the  superintendent  that  will 
nurse  other  banks,  although  it  may  apparently  be  at  the  expense  of 
another.  ■ 

Now  let  us  see  whether  Mr.  Ellis  was  not  justified  in  his  original 
view  that  he  entertained  in  the  matter  ?  He  tells  you  that  his  purpose 
was  originally  to  save  those  other  banks;  that  he  became  satisfied  that, 
if  he  proceeded  to  close  the  Third  Avenue  Bank,  the  other  banks  would 
necessarily  be  driven  into  insolvency.  He  did  close  it,  and  it  was  closed 
in  1875.  and  in  less  than  nine  mouths  thereafter  every  bank  which  Mr. 
Ellis  protected  was  driven  into  the  hands  of  those  vultures  of  the  law, 
receivers,  every  one  of  them,  eleven,  twelve,  or  thirteen,  of  these  banks 
which  he  had  been  trying  to  save  under  this  merger  clause  of  the  act 
of  1875,  did,  by  the  action  of  the  closing  of  the  Third  Avenue  Bank, 
go  into  the  hands  of  receivers.  We,  therefore,  have  a  practical  illus- 
tration of  the  forethought  of  the  superintendent,  not  to  proceed  with 
haste,  not  to  proceed  recklessly,  not  to  sacrifice  one  or  a  iiumber  of  very 
large  institutions  merely  to  save  or  protect  the  interests  of  a  few  de- 
positors in  one  particular  bank.  But,  whatever  that  may  be,  what- 
ever the  superintendent  may  say,  whatever  excuse  he  has  attempted  to 
furnish  here,  it  is  for  yoii,  gentlemen  of  the  Senate,  to  determine.  It 
is  for  you  to  say  whether  the  superintendent  has  any  judgment,  any 
discretion  to  exercise  in  the  management  of  the  general  bank  sys- 
tem of  the  State,  or  whether  he  is  a  mere  automaton  placed  in  this 
high  office,  clothed  with  this  important  trust  of  superintending  and 
protecting  the  affairs  of  really  a  sacred  trust,  of  these  people  that 
deposit  their  moneys  in  savings  banks,  so  that  he  is  a  mere  machine 
to  carry  out  certain  provisions  or  directions  of  the  statute,  having  no 
judgment,  no  will,  no  discretion  whatever  to  perform.  Can  it  be 
possible  that  when  there  is  a  fund  of  $350,000,000  in  these  savings 
funds,  160  of  these  banks,  all  placed  under  the  care  of  the  superin- 
tendent, which  requires  close  management,  which  requires  close  scru- 
tiny, and  vigilant  watchfulness  on  the  part  of  the  superintendent  and 
those  he  may  employ,  that  such  an  officer  has  no  discretion  or  judg- 
ment to  exercise  at  all  ?  We  have  submitted  to  you,  my  associate  as 
well  as  myself,  in  the  preceding  part  of  the  argument,  that  there  is 
a  discretion  in  this  ofiBcer,  that  he  must  excercise  judgment  in  his 
actions,  that  the  law  has  clo,thed  him  with  a  large  amount  of  discre- 
tionary power,  and  I  submitted  to  you,  yesterday,  gentlemen  of  the 
Senate,  and  I  repeat  to-day  that  when  the  law  has  clothed  this  high 
officer  in  one  of  the  most  important  departments  of  the  government  of 
this  State  with  a  judgment  and  a  discretion,  tliat  you,  as  a  Senate  of 
233 
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the  State  of  Few  York,  have  no   right   to   control  or  supervise  that 
judgmeat  at  all.     I  say  that  when  the  law  clothes  a  judge  of  this  State 
with  discretion  that  no  Senate,   no  body  of  men,  however  organized, 
has  a  right  to  say  that  that  judge  has  exercised  his  discretion  improp- 
erly unless,  gentlemen,  you  couple  with  the  exercise  of  that  discretion 
corrupt  motives  and  corrupt  actions.     If  you   can  attach  and  add  on 
corruption  to  his  conduct,  then  you,  as  a  public  body,  have  a  right  to 
call  him  to  account,  to  make  him  amenable  to  the  laws  of  the  land. 
But,  when  he  simply  errs  in  judgment,  when  he  simply  has  acted  in 
the  manner  contrary  to  what  your  judgment  may  at  this'  day  indicate 
the  law  has  not  clothed  you,  not  clothed  any  other  body  of  men  with 
power  in  this  State  to  say  that  that  discretion  and   that  judgment  al- 
though honestly  was  improperly  exercised,   and  therefore  you  have  a 
right  for  that  reason  to  remove  him  from  office.    This  is  disconnected 
from  the  proposition,  gentlemen,  for  I  wish  to  keep  the  thing  separate. 
I  say,  if  you  sit  here  pretending  to  be  a  judicial  body  or  a  quasi  judi- 
cial body  to  hear  testimony  and  to  deliberate  upon  that  testimony  and 
to  conclude  or   form    conclusions  upon  that  testimony  and  render  a 
judgment  upon  the  proof  taken   before  you,  if  you   assume  all  these 
things,  I  say  there  is  no  law  or  any  system   or  any  principle  either  of 
statutory  or  of  common  law  that  gives  you  a  riglit  to  sit  in  judgment 
upon  the  exercise  of  an  honest  judgment  by  a  public  officer,   whether 
he  is  Bank  Superintendent  or  whether  he   is   any  other  officer,  or  the 
incumbent  of  any  other  official  position.     Why,  tlie  proposition  would 
be  monstrous  and  pernicious  that   every   other   public   officer  of  the 
State  having  a  duty  to  perform,  involving  his  duty,  involving  the  ex- 
ercise of  a  sound  discretion,  if  the  power  was  exercised   elsewhere  to 
supervise,  control  and  reverse  the  exercise  of  the  judgment  of  the  offi- 
cer.    Why  it  would  make  the  examination  of  the  officer  depend  upon 
the  caprice  of  somebody  else  all  the  time.     He   would  not  know  how 
to  act.     Instead   of  exercising   his  own  judgment,  he  would  be  con- 
stantly looking   to  see  what  A,  B  and  0  woirld  think  of  the   thing 
themselves. 

This  supervision  of  the  banks  has  been  lodged  by  the  law  somewhere, 
and  the  law  has  seen  fit  to  lodge  it  in  the  Bank  Department.  There 
the  exercise  of  the  judgment  ends,  and  it  seems  to  me  from  the  mean- 
ing as  a  perversion  of  law,  as  a  perversion  of  the  powers  of  any- 
body to  say  that  a  public  officer  has  exercised  a  judgment  honestly, 
because  there  is  no  Senator  sitting  around  this  circle  that  attempts  or 
dare  impeach  the  official  integrity  of  this  man,  and  to  say  that  he  ex- 
ercised his  judgment  but  honestly,  and  for  that  honest  exercise  of 
judgment  which  we  consider  wrong  we  will  remove  him  from  his  posi- 
tion. Now,  I  separate  that  from  the  other  principles  which  have  been 
stated  here  under  this  statute  of  1823,  under  which,  these  proceedings 
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are  entertained,  it  is  claimed,  and  I  am  not  prepared,  nor  do  I  intend 
to  controvert  the  proposition  that  this  Senate  may  arbitrarily  remove 
a  man.      That  is  assuming  that  that  law  of  1833,  is  applicable  to 
this  case,  and  I  shall  have  something  to  say  before  long,  whether   that 
statute  of  1823  has  any  application  to  this  case  at  all,  but  for  the  pur- 
pose of  argument  I  now   assume,  that   that  act  of  1833  governs  this 
case.     I  do  not  deny  your  right  to  arbitrarily  remove  a  man.     I  do  not 
deny  your  right  that  you  can  immediately  the  moment  the  Governor 
sends  you  a  message  requesting  and  recommending  the  removal  of  an 
officer,  that  you,  in  two  months  afterwards,  can  close  your  deliberations 
and  remove  him  without  giving  him  a  notice  at  all,  I  do  not  controvert 
the  validity  of  the  proposition,  for  what  is  that  act  ?    Why,  the  power 
of  removal  is  only  the  correlative  of  the  power  of  appointment.    You 
appoint  without  a  reason,  and  you  can  remove  without  a  reason.    You 
can  reject  a  nominee  of  the    Governor   without  assigning  any  reason 
for  your  rejection  ;  you  can   appoint  him  in  liise  manner  without  as- 
signing any  I'eason.     And- here  comes  in  the   converse   or  correlative, 
that  when  the  Governor  requests  that  his  own  appointee  may  be  removed 
that  yon  can  act  in  the  same  manner  that  you  appointed.     But,  gentle- 
men Senators,  wlien  you  come  to  clothe  yourselves  with  quasi-jniicial 
powers,  when  yoti  exalt   yourselves   into  a  kind  of  court  with  all  its 
functions,  when  you  call  witnesses   before  you   and  administer  oaths 
and  subject  the    examination  of  these  witnesses. to  the  strict  rules  of 
evidence  as  prescribed  by  courts  and  by  the   common  law,  and  when 
you  have  adopted  a  formula  for  your  judgment,  when  you   have  pre- 
scribed rules  how  you  shall  vote,  and    what  your  judgment  shall  be 
where  is  your  power  to    do  it  ?     You   say  you   are  acting  under  the 
act  of  1833.     Where  do  you  get  the  power  under  that  act  with  all 
this  paraphernalia   and  an  expense   of  about   $3,000   a   day   to  this 
State?     The    arbitrary    power   exists     there,    and,   if    you   wish    to 
remove  this  incumbent  why  not    exercise    your    arbitrary   power  ? 
What  earthly  use  or  earthly  good  can  it  be  to  institute  this  expensive 
inquiry,  and  when  you  have  assumed  these  g'Masi-j udicial  attributes 
to  say,  or  at  least  it  is  assumed,  that  you  are  to    continue   your  judi- 
cial character  down  to  the  time  of  the  close  of  this  investigation,  that 
you  are  to  deliberate  upon  this  evidence,  you  are  to  find  certain  facts 
from  the  evidence,  and,  from  the  facts  found,  then  you  are  to  base  your 
conclusions  or  judgment.     Upon  that  theory,  gentlemen  of  the   Sen- 
ate, much  of  my  argument  has  been  addressed  to  you.     I   have  called 
your  attention  particularly  to  this  Third  Avenue  Savings  Bank  as  to 
the  facts  that  exist.     Find  what  the  facts  are.     I  have  called  your   at- 
tention to  the  conduct  and  the  surroundings  of  the  bank  at  that  time, 
for  the  purpose  of  asking  you  to  take  into  consideration  the  determin- 
ation of  the  fact  upon  which  your  conclusion  must  necessarily  be  based, 
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whether  this  officer  has  been  guilty  of  any  negligence,  either  culpa- 
ble or  otherwise. 

The  other  branch  of  the  case,  as  to  your  right,  as  to  your  power 
under  this  act  of  1823,  I  propose  to  reserve  for  the  conclusion  here- 
after of  what  I  may  have  to  say.  It  is  sufficient  for  me  to  say  at  this 
time  for  the  purpose  of  calling  the  attention  of  the  Senate  to  the 
proposition  that  I  challenge,  I  deny  the  right  of  this  Senate  to  remove 
De  Witt  0.  Ellis  at  all  ;  and,  I  think,  before  I  conclude,  if  Senators 
will  giye  the  case  any  consideration  at  all,  they  will  -be  satisfied  that 
they  have  no  more  right  to  remove  Mr.  Ellis  from  his  oflBce  than  they 
have  to  remove  me — but  I  don't  hold  any  ofiice — well,  to  remove  me 
from  my  low  ofiice  in  Elmira.  It  is  an  assumed  power  on  the  part  of 
the  Senate,  in  thus  desiring  to  dispose  of  the  superintendent.  The 
reasons  I  will  hereafter  give. 

Now,  I  do  not  propose  to  take  up  much  time  of  the  Senate  in  the 
consideration  of  other  banks.  There  are  one  or  two  of  these  banks 
where  the  action  of  Mr.  Ellis  has  been  criticised  that  I  will  beg  the 
indulgence  of  the  Senate  while  I  call  its  attention  to  the  action  ;  and 
I  do  it  for  the  reason  that  the  learned  counsel  for  the  State  not  only 
did  not  content  himself  with  stating,  but  constantly  repeated  and 
reiterated  that  Mr.  Ellis  had  never  done  or  performed  any  act  in  rela- 
tion to  these  banks  after  he  had  notice  of  their  precarious  or  insolvent 
condition.  I  do  not  suppose  that  the  counsel  intentionally  made  any 
such  statement.  I  do  not  suppose  that  his  object  was  to  mislead  the 
Senate,  and  neither  could  he  have  misleditif  he  tried,  because  it  was  too 
apparent  that  the  action  of  Mr.  Ellis  was  uniformly  watchful  and 
diligent  in  all  these  tottering,  uncertain  and  weak  banks.  Now,  we 
have  it  at  the  outset  that  when  Mr.  Ellis  commenced  at  the  Third 
Avenue  Bank,  or,  at  least,  when  Mr.  Ellis  became  aware  of  the — 
I  will  use  the  strongest  word  that  can  be  used — the  rotten  condition 
of  this  savings  bank,  when  he  was  apprised  by  the  report  of  Reid  in 
March,  1875,  that  this  bank  could  not  succeed,  that  it  must  ulti- 
mately go  into  bankruptcy  or  insolvency,  what  did  Mr.  Ellis  do  ? 
He  has  told  you  about  his  attempt  to  preserve  these  other  savings 
banks  which  would  follow  in  the  wake  of  the  Third  Avenue  Bank 
but  during  his  attempt  to  merge  these  small  banks  into  the  larger 
ones,  he  directed  Reid,  who  was  then  doing  business  in  the  city  of 
New  York,  to  keep  a  watchful  eye  upon  every  one  of  these  savings 
banks  in  the  city,  and  Reid  obeyed  the  instructions  of  the  superin- 
tendent, and  week  after  week  at  one  or  more  of  these  banks,  first 
one  and  then  the  other,  we  find  Mr.  Reid  dropping  into  each  of 
these  banks  that  need  watching,  and  communicating  the  result  of 
what  he  saw  to  the  superintendent  at  Albany.  Does  that  look  like 
neglect  on  the  part  of  the  superintendent,  that  he  5vas  allowing  these 
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banks  to  pursue  their  business  in  their  own  way,  that  he  was  allowing 
them  to  loan  at  hazard  ?  Does  it  look  like,  as  the  counsel  said, 
that  Mr.  Ellis  was  indifferent  to  the  conduct  of  these  banks,  and 
enjoyed  his  time  in  Albany,  or  that,  as  the  associate  counsel  for  the 
State  said,  he  was  rusticating  in  the  mountains  of  l^ew  Hampshire 
and  allowing  these  poor  widows  and  orphans,  like  Mallon,  to  be  sub- 
ject to  the  tender  mercies  of  this  Third  Avenue  Bank  ?  There  was 
the  utmost  vigilance  enjoined  by  the  superintendent  upon  Eeid  and 
Eeid  discharged  that  duty  with  fidelity  ;  he  discharged  it  with 
promptitude,  and  he  performed  it  with  intelligence,  and  every  sus- 
picious circumstance,  every  variation  as  connected  with  these  banks 
was  immediately  reported  by  Reid  to  the  department  at  Albany. 
Why  did  Reid  do  it  ?  He  did  it  under  the  direction  of  the  superin- 
tendent himself,  and  when  there  was  any  thing  calling  for  immediate 
action  upon  the  department,  why,  it  wasn't  found  in  correspondence. 
You  could  not  put  a  bank  upon  a  firm  basis  by  a  letter,  but  we  find 
that  Mr.  Ellis,  the  moment  he  is  apprised  of  any  thing  wrong  in  a 
bank,  or  any  occurrence  of  this  instance  going  to  New  York,  and 
arranging  and  insisting  upon  any  deficiency  being  supplied,  any  irreg- 
ularity being  corrected,  any  mismanagement  to  be  avoided.  And 
hence  it  appears,  that  in  one  of  those  banks,  a  solvent  bank — and 
the  counsel  for  the  State  read  with  much  emphasis  a  letter  about  the 
police  going  into  the  bank — the  officers  get  into  a  quarrel,  the  presi- 
dent wanting  one  policy,  the  secretary  another,  until  the  matter  had 
got  to  such  an  extent  that  one  party  called  in  the  police.  The  letter 
was  read  and  reread  and  commented  upon,  and  still  the  counsel  for 
the  State  told  the  Senate  the  other  day,  that  Mr.  Ellis  never  did  any 
thing  to  correct  the  shameful  proceedings.  Now,  is  that  true> 
gentlemen  of  the  Senate  ?  Why,  Mr.  Ellis  tells  us  that  he  went 
to  New  York,  went  to  the  bank  and  examined  it.  He  not  only 
knew  from  Reid's  examination  that  the  bank  was  in  a  solvent 
condition,  but  he  knew  from  an  examination  and  inspection  him- 
self. All  the  trouble,  all  the  diflBculty  there  was  in  the  whole 
matter  was  that  there  was  a  difficulty  among  the  managers  of 
the  institution,  and  he  corrected  that  management  by  requiring 
the  obnoxious  officers  to  resign  and  having  proper  men  put  in  their 
places ;  and,  without  going  into  details,  I  am  safe  in  saying,  gentle- 
men of  the  Senate,  that  in  every  instance  where  an  irregularity  was 
called  to  the  attention  of  the  Superintendent  that  it  was  promptly 
attended  to  and  promptly  corrected.  Take  the  case  of  the^  People's 
Savings  Bank,  of  which  so  much  has  been  said  by  the  counsel  for 
the  State,  and  let  us  see  what  the  history  of  that  bank  is.  Bear  in 
mind  that  Mr.  Ellis  took  possession  of  this  office  in  February,  1873. 
The  first  report  that  came  to  the  office  after  his  appointment  was  in 
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July  of  that  year.  Mr.  Ellis  authorized  and  directed  Keid  and 
Smith  to  examine  this  bank.  Youj  have  seen  who  Eeid  is,  and  you 
have  seen  who  Smith  is.  I  do  not  propose  gentlemen  of  the  Senate 
to  occupy  your  time  with  any  criticisms  upon  Smith.  It  is  not 
necessary  for  me  to  call  your  attention  to  this  man,  in  that  ofiice, 
under  Mr.  Howell.  I  was  going  to  state  the  same  thing  that  occurred 
under  Mr.  Ellis  in  regard  to  this  man  Smith,  occurred  under  the 
administration  of  Mr.  Howell.  We  find  this  man  Smith,  then  an 
examiner  and  clerk  in  the  office,  a  spy  upon  the  action  of  every 
superintendent  that  he  has]  been  under,  and  a  traitor  to  every  man 
that  he  has  served  ;  a  man  who  is  making  private  memoranda  in  his 
office,  taking  up  reports  and  making  such  memoranda  as  he  pleased, 
and  at  a  proper  time  bringing  forward  and  using  this  pretended 
memoranda  to  the  supposed  injury,  of  his  employer.  Mr.  Ellis  is 
not  the  first  man  who  has  suffered  from  the  treachery  of  this  man 
Smith ;  but  he  was  oue  of  tjie  examiners,  a.nd  the  report  of  the  bank 
and  the  report  of  Reid  and  Smith  in  September,  1873,  showed  a 
deficiency  in  the  People's  Savings  Bank ;  the  semi-annual  report  of 
the  Bank  Department,  of  July,  1873,  showed  a  small  surplus.  The 
Bank  Department  was  not  satisfied  with  the  exhibition  of  affairs  as 
shown  by  the  People's  Bank.  It,  therefore,  directs  these  gentlemen 
to  make  a  thorough  and  critical  examination  of  its  condition, 
and  they  do  it,  and  in  September,  1873,  their  report  is  furnished  to 
the  Bank  Department.  Eeid  in  his  examination,  showed  a  deficiency 
of  $28,000,  and  Smith  showed  a  deficiency  of  $36,000,  the  difference 
arising  by  Reid  giving  a  larger  value  to  some  of  the  securities  held 
by  the  bank  than  Smith  was  disposed  to  give.  Now,  the  report  of 
these  two  examiners  of  the  department  comes,  but  does  Mr.  Ellis 
remain  inactive,  as  my  friends  have  stated  — ■  does  he  do  nothing  ?  A 
bank  with  a  small  amount  of  assets,  shovving  a  deficiency  of  $36,000 
does  the  superintendent  remain  idle  to- the  injury  of  the  depositors 
of  that  institution  ?  The  evidence  in  this  case  shows  that  the  very 
next  day  after  this  report  came  in  Mr.  Ellis  reported  this  bank  to  the 
Attorney-G-eneral  and  the  Attorney-General  immediately  commenced 
proceedings  against  the  bank  to  declare  its  insolvency.  Now,  I  must 
be  permitted,  even  if  it  seems  a  digression,  to  make  a  remark  or  two 
here.  It  is  necessary  to  the  case  itself  that  I  should  make  the  state- 
ment, and  it  is  important  to  know  the  motives,  and  the  animus,  and 
the  purpose  which  have  been  resorted  to  by  the  State  in  order  to 
create  a  prejudice  against  this  respondent.  Reid  reports  that  there  is 
a  deficiency  of  a  certain  amount.  That  report  comes  to  the  depart- 
ment, but  before  the  Qnai  report  is  received  by  Mr.  Ellis,  the  bank  is 
handed  over  to  the  Attorney-General.  The  Attorney-General  draws 
his  complaint,   and  inserts  the  figures  in  that  complaint  as  furnished 
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by  Mr.  Ellis,  and  Mr.  Ellis  furnished  the  figures  as  contained  in  the 
report  of  Eeid.  The  next  day,  Eeid  sends  his  formal  report  to  the 
Bank  Department,  andthere  is  a  discrepancy  of  figures  between  his 
letter  of  the  day  before  and  his  report  of  the  subsequent  day  of  some 
$6,000.  Ellis  calls  the  attention  of  the  Attorney-General  to  the  dis- 
crepancy, as  appears  by  the  informal  and  the  formal  report  of  the 
examiner,  and  the  Attorney-General  corrects  the  figures  in  the  com- 
plaint. Mr.  Ellis  corrects  the  figures  in  the  letter  that  he  sent  to  the 
Attorney-General,  to  make  that  conform  to  the  actual  figures,  as 
appearing  in  the  formal  report.  Now,  upon  that  innocent  thing,  a 
mere  correction,  a  mere  making  a  public  paper  conform  to  a  fact  as 
subsequently  determined,  the  learned  counsel  for  the  State  occupied 
the  Senate  knows  how  much  time,  the  Senate  knows  how  many  wit- 
nesses were  brought  here  to  prove  that  there  had  been  an  alteration  of 
,  a  document.  The  Attorney- General's  clerk  was  brought  here;  Smith 
was  brought  here;  every  other  witness  that  they  could  think  of  was 
brought  here  for  the  purpose  of  showing  that  there  was  an  alteration 
of  figures  in  a  complaint — that  there  was  an  alteration  of  figures  in 
that  letter  which  had  been  furnished  to  the  Attorney-General,  and  it 
fell  through.  Senators  have  not  forgotten  if  they  read  the  papers  of 
that  day,  that  it  was  emblazoned  in  the  associated  press  dispatch 
from  one  end  of  the  State  to  the  other,  that  Mr.  Ellis  had  been  guilty 
of  a  crime  in  altering,  changing  the  public  records  in  his  office,  creat- 
ing a  public  impression  that  he  had  been  changing,  forging,  altering 
records  for  the  purpose  of  covering  up  a  crime.  Whether  that  was 
the  purpose  of  the  counsel  for  the  State,  I  leave  to  the  Senate  to 
determine.  It  is  sufficient  for  my  purpose  to  know  that  it  was  embla- 
zoned all  over  this  State  through  the  means  of  that  associated  press 
dispatch  that  this  innocent,  proper  act  of  the  superintendent  was  the 
means  of  concealing  a  forgery  or  a  crime,  which  otherwise  would 
have  appeared  in  that  event  except  for  the  alteration  itself  I  refer 
to  it.  Senators,  as  one  of  the  means  used  in  this  trial  for  the  purpose 
of  creating  some  prejudice  against  this  defendant.  Is  there  a  Senator 
around  this  circle,  but  what  will  say  Mr.  Ellis  did  right,  performed  a 
duty  in  fact,  that  when  his  examiner  informally  had  returned  one  set 
of  figures,  and  that  he  subsequently  corrected  those  figures  to  corre- 
spond to  the  formal  report,  that  he  was  doing  nothing  but  what  a 
correct,  pains-taking  official  ought  to  have  done  'i  But  to  continne  the 
examination  of  this  bank  —I  say  that  when  Eeid  and  Smith's  report 
came  in  in  September,  1873,  showing  this  deficiency,  it  was  passed 
over  into  the  hands  of  the  Attorney-General.  Did  Mr.  Ellis  there, 
neglect  his  duty  ?  Didn't  he  perform  his  duty  to  the  strictest'  letter 
of  the  law  ?  Could  be  have  done  less  or  ought  he  to  have  done  more, 
and  what  more   could  he   have   done  ?    But  the  Attorney-General 
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commenced  the  proceedings,  and  after  the  suit  was  commenced,  the 
officers  of  the  bank  came  to  Albany  and  had  an  interview  with 
the  superintendent,  they  had  an  interview  with  the  Attorney- 
General  and  this  deficiency  of  $28,000  or  $36,000— Smith  making 
$36,000  —  Ellis  assumed  that  that  was  the  correct  amount,  that  they 
there  promised  and  agreed  to  make  up  and  put  into  the  bank  the 
deficiency  shown,  upon  which  they  could  transact  business,  and  they 
did  do  it.  Whatever  counsel  may  say,  the  examination  of  the  reports 
of  that  bank  show  that  they  did  make  up  this  deficiency  and  put  the 
bank  into  the  solvent  condition  that  no  Bank  Superintendent  in  the 
State  of  New  York  could  have  driven  that  bank  into  insolvency  after 
this  deficiency  was  supplied.  But  this  bank,  like  many  other  banks, 
had  securities  of  doubtful  character,  that  is,  they  became  doubtful  by 
the  action  of  subsequent  events — North  Carolina  bonds,  Tennessee 
bonds,  Alabama  bonds.  The  purpose  and  object  of  the  superintend- 
ent was  to  get  all  these  bonds  out  of  the  bank  as  speedily  as  possible, 
and  as  fast  as  he  could.  Take  the  case  of  this  People's  Bank,  that 
year  1873,  when  Mr.  Ellis  assumed  the  duties  of  this  office.  That 
held  a  large  amount  of  these  securities.  In  1876  when  this  bank  went 
into  insolvency,  they  had  but  few,  scarcely  any,  of  these  southern 
securities,  they  having  been  exchanged,  most  all,  at  least,  for  other 
proper  and  lawful  securities.  But  in  1875,  it  may  be  important  for 
the  Senate  to  consider  —  much  has  been  said  directly,  more  indi- 
rectly, and  a  vast  quantity  suggestively,  "  Why  didn't  the  superin- 
tendent require  these  banks  to  take  these  southern  securities  from 
out  of  its  assets  ?"  I  attempted  to  explain  yesterday  one  or  more 
of  the  reasons  why  he  didn't.  I  attempted  to  show  to  the  Senate 
that  he  had  not  the  power  to  do  it.  All  that  he  could  do  was  to  advise, 
and  in  many  cases  his  advice  was  carried  out,  and  I  now  wish  to  call 
the  attention  of  the  Senate  to  one  other  fact.  In  1875  the  Legisla- 
ture itself  recognized  these  securities  in  these  banks.  One  of  the 
provisions  of  the  general  savings  bank  law  in  1875,  is  authorizing  all 
savings  banks  then  in  existence  to  hold  and  transfer  the  securities  that 
they  then  had,  a  complete  recognition  by  the  Legislature,  an  authority 
by  the  Legislature  to  hold  these  very  securities.  And  Senators  here 
are  gravely  considering  the  question  of  removing  Mr.  Ellis  because 
he  did  not  direct  banks  to  remove  questionable  .'securities,  when  the 
Legislature  itself  had  said  they  might  hold  them.  It  is  one  of 
the  anomalous  proceedings  and  anomalous  positions  of  this  case, 
that  when  the  Legislature  has  permitted  things  pernicious  in 
and  by  themselves,  I  admit,  and  these  pernicious  seeds  of  destruction 
in  these  institutions,  sown  there  by  the  Legislature  itself,  that  when 
the  dissolution  takes  place,  that  when  the  seed  itself  ripens  and  bears 
its  harvest,  that  the  Legislature  has  sown,  they  then  begin  to  arraign, 
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condemn,  investigate  the  case  of  the  Bank  Superintendent  for  the 
result  of  things  chargeable  and  chargeable  only  to  the  Legislature 
itself;  I  say  it  is  remarkable,  and  it  is  a  thing  that  the  Senate  should 
consider.  Why,  take  this  available  fund  clause  in  all  its  charters, 
and  I  might  as  well  refer  to  it  in  this  People's  Bank  case,  as  some  of 
these  securities  were  there  taken  under  that  available  fund  clause,  the 
most  damaging,  pernicious,  destructive  provision  of  law  thatever  was 
put  into  a  savings  bank  charter ;  still  every  Superintendent  of  the 
Bank  Department,  from  1868  down  to  this  time,  has  asked,  petitioned, 
plead  of  you,  gentlemen  of  the  Legislature,  to  repeal  that  provision 
of  these  charters.  It  is  under  that  provision  of  the  charter,  more 
directly  traceable  to  that  provision  of  the  charters,  than  to  any  other 
provision  of  law,  that  every  one  of  these  banks  have  been  swept  into 
bankruptcy.  Every  widow  and  every  orphan  has  lost  their  pittance 
by  the  Legislature  putting  provisions  in  a  bank  charter,  authorizing 
trustees  or  the  officers  of  that  bank  to  loan,  in  any  manner  they  saw 
iit,  any  sum  of  money  not  exceeding  one-third  of  its  capital,  or  of  its 
assets.  Under  that  vicious  and  pernicious  provision,  one-third  of  the 
bank  assets  taken  and  loaned,  how  ?  Loaned  out  temporarily  upon 
Pacific  Mail  Steamship  stock,  .loaned  out  in  Syracuse  Water  stock, 
loaned  out  in  stocks  of  every  city,  village  and  town,  every  railroad, 
every  scheme,  however  chimerical,  under  that  clause  the  money  of 
the  depositors  has  been  loaned.  Why,  if  the  Senators  would  take 
even  the  trouble  to  look  over  the  last  report  of  the  Superintendent  -of 
the  Bank  Department,  and  see  even  some  of  the  best  banks  of  this 
State,  under  that  pernicious  and  destructive  provisions  of  their  char- 
ters, have  loaned  their  money,  why  they  would  be  surprised  that 
the  Legislature  should  permit  such  a  thing.  I  can  call  your  attention 
to  at  least  a  dozen  banks  of  this  State  that  have  at  least  from 
$300,000  to  ^400,000  invested  in  worthless  stocks,  and  have  taken 
papers  that  are  not  worth  the  paper  they  are  written  on  as  a  security 
for  the  loan.  What  is  the  superintendent  to  do  ?  You,  as  a  Legis- 
lature, have  authorized  the  bauk  to  do  it.  I  do  not  propose,  gentle- 
men, to  single  out  banks.  I  am  not  here  to  sound  any  aliuin  to  the 
community  that  savings  banks  are  unsafe.  The  time  probably  will 
come  when  there  will  be  alarm  enough.  It  may  be  tlie  result  of  this 
investigation ;  it  may  be  that  this  investigation  has  called  the  atten- 
tion of  depositors  -to  the  insecurity  of  their  money,  that  will  pro- 
duce more  disastrous  results]  than  twenty  Third  Avenue  banks.  Let 
depositors  understand  that  the  assets  of  banks,  invested  in  mortgages 
or  otherwise,  on  acount  of  he  shrinkage  in  value  of  real  estate,  that,  if 
wound  up  there  must  be  ultimate  losses,  and  depositors  cannot  be  paid, 
if  the  banks  are  forced  into  bankruptcy.  Depositors  then  may  become 
alarmed  by  this  investigation,  and  there  may  be  precipitated  upon  these 
334 
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beneficent  institutions  a  danger  and  disaster  that  was  not  contemplated 
when  this  investigation  commenced.  But  I  was  calling,  the  attention 
of  the  Senate  to  this  investigation,  and  I  invite  that  when  this  inves- 
tigation is  ended,  that  Senators,  as  a  mere  matter  of  curiosity,  will 
look  at  some  other  reports  of  some  of  these  savings  banks,  and  see  the 
large  amount  of  money  invested  —  I  don't  use  the  proper  term; 
loaned — upon  worthless  collaterals  that  cannot  be  used.  But  how  is 
this  superintendent  to  avoid  it  ?  The  collaterals  are  worthless.  They 
have  lost  the  loan.  The  bank  becomes  embarrassed,  and  it  goes  into 
insolvency  and  liquidation.  You  are  charging  the  superintendent. 
Now,  gentlemen  of  the  Senate,  you  look  at  these  reports  also.  You 
may  look  at  the  reports  from  1867,  down  to  1877,  and  you  will  see  the 
earnest  protests,  appealing  to  you  as  guardians  of  these  savings  funds, 
to  remove  from  the  charters  —  to  remove  from  law  this  poison,  this 
virus  in  the  charter,  |which  must  certainly  ultimate  produce  disease 
and  death.  And  I  say  you  may  take  the  history  of  every  savings 
bank  that  has  failed  in  this  State,  and  you  can  trace  it  directly  to 
this  available  fund  clause  in  this  charter.  What  was  the  cause  of  the 
disaster  of  the  Third  Avenue  Bank  ?  Does  any  man  around  here 
pretend  it  was  fraudj  or  mismanagement  of  the  institution  ?  If  there 
is  any  such  man  around  here,  he  had  better  undeceive  himself, 
from  the  testimony  in  this  case  as  quickly  as  possible,  $1,200,000 
loaned  by  that  bank  upon  Pacific  Mail  Steamship  stock.  This  avail- 
able fund  clause  gave  them  the  right.  In  less  than  a  week  after  that 
loan,  that  stock  went  down,  depreciated,  till  it  had  no  market  value 
at  all;  taken  as  a  collateral.  The  party  who  made  the  loan  became 
embarrassed  and  temporarily  insolvent,  and  the  result  was  that  the 
bank  had  to  take  the  Tarrytown  property,  had  to  take  the  Fifth 
avenue  property,  had  to  take  the  largest  portion  of  the  real  estate 
which,  when  the  shrinkage  commenced,  carried  into  the  vortex  of 
bankruptcy  —  directly  traceable  —  all  the  disasters  of  the  bank 
directly  traceable  to  that  provision  in  its  charter.  Still  the  superin- 
tendents, Schuyler,  Howell,  Ellis,  constantly  pleaded  with  you  to  pass 
a  law  to  prevent  such  vicious  proceedings.  You  passed  it,  gentlemen, 
all  unheeded  you  suffered  the  tree  to  grow,  you  suffered  the  fruit  to 
ripen,  and  now  we  are  receiving  the  results,  and  for  these  results  you 
have  placed  a  bank  officer  upon  trial  before  the  people  of  the  State. 
Now,  this  People's  Bank  had  this  available  fund  clause,  and  here, 
then,  was  the  seed  of  dissolution  implanted  in  it.  This  People's 
Bank  ran  along  down  to  1875,  having  been  watched,  having  been 
guarded,  having  been  reported  informally  by  Keid  to  the  department 
from  time  to  time,  till  the  regular  examination  of  1875,  when  the 
examination  of  the  examiners  then  showed  a  small  deficiency,  and  that 
deficiency  was  subsequently  made  good.     It  ran    along   till    the   year 
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1876,  without  going  into  details,  Eeid  watching  that  bank  and  report- 
ing to  the  department  from  time  to  time.  The  department  took 
action,  as  exigences  required,  until  in  the  summer  of  1876,  the  superin- 
tendent was  of  the  opinion  that  he  had  nursed  that  bank  a  sufficient 
length  of  time,  that  there  was  no  possibility  or  probability  of  success, 
and  directed, that  the  Attorney-General  should  close  it  according  to 
the  forms  of  law. 

Now,  in  this  case  I  put  this  qtiestion  to  each  individual  Senator, 
where  was  there  an  omission  of  duty  upon  the  part  of  Mr  Ellis  ?  I 
put  the  same  question  in  the  Mechanics  and  Traders'  Bank  on  what 
portion  of  the  evidence,  in  that  case  can  you,  each  individual  Sena- 
tor, conscientiously  say  that  Mr.  Ellis  neglected  to  perform  any  duty, 
any  act,  which  the  law  required  him  to  perform  ? 

Take  every  bank ;  and  understand  me  gentlemen  Senators,  I  ask 
upon  the  evidence  of  this  case,  all  of  the  evidence  in  this  case,  not 
upon  statements  of  counsel,  but  upon  evidence  in  the  case,  whether 
you  can  conscientiously  say  upon  any  of  the  banks,  leaving  out  the 
Third  Avenue  Bank,  that  Mr.  Ellis  has  neglected  either  honestly  or 
otherwise,  to  perform  any  duty  which  the  law  imposed  upon  him  to 
discharge.  The  counsel  for  the  State  has  prepared  a  digest  for  the  use 
of  the  Senators  and  had  it  printed.  It  may  be  that  the  counsel  for 
the  State  is  employed  simply  here  to  convince  the  Senate,  that  Mr. 
Ellis  has  been  guilty  of  culpable  negligence.  It  may  be  that  they  are 
employed  as  in  the  capacity  of  counsel  who  goes  into  court  for  a  cli- 
ent, bound  to  succeed,  regardless  of  right,  regardless  of  wrong.  It  may 
be  that  they  are  employed  upon  the  part  of  the  State  to  present  an  ex 
parte  siatement  here,  to  conceal  other  facts.  It  may  be  that  their  re- 
tainer authorizes  and  directs  them  to  present  to  the  Senate  such  por- 
tions of  the  evidence  as  tends  to  inculpate  Mr.  Ellis,  and  leave  from 
their  analysis  every  portion  of  the  evidence  that  tends  to  exculpate 
him.  Whether  such  be  their  retainer  or  not  they  have  performed 
that  act.  Where  Mr.  Ellis  has  given  you  statement,  Senators  in  re- 
gard to  these  banks,  that  he  went  in  person  to  New  York,  that  he 
had  interviews  with  their  officers,  that  he  required  certain  acts  to  be 
performed,  and  those  acts  were  performed,  do  you  find  any  reference 
to  those  acts  on  the  brief  of  the  counsel  ?  Mr.  Lamb  stated  here  on 
two  or  three  occasions  that  that  was  all  the  correspondence  in  the  de- 
partment upon  the  subject.  The  counsel  in  his  analysis,  has  refer- 
ence to  this  statement  of  Mr.  Lamb,  but  in  the  succeeding  statement 
of  Mr.  Lamb  he  tells  that  Mr  Ellis  went  to  New  York  in  almost  all 
these  cases  and  had  personal  interviews.  What  those  personal  inter- 
views were  he  knows  not,  but  to  that  portion  of  the  testimony  the 
counsel  for  the  State  sedulously  avoid  to  refer  to  Mr.  Ellis'  direct  tes- 
timony of  his  visits  to  New  York,  of  his  actions  at   New   York,  there 
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is  not  even  the  slightest  reference  alluded  to  in  this  long  printed  docu- 
ment which  the  counsel  for  the  State  has  produced  before  you.  Now, 
I  submit,  when  the  learned  prosecutor,  high  learned  and  distinguished 
counsel,  sent  here  by  the  government  of  the  State  to  represent  its  peo- 
ple; when  they  present  such  a  garbled  ex  parte  statement  as  they  call 
an  analysis,  whether  that  it  is  in  the  proper  exercise  of  an  impartial  du- 
ty which  they  owe  to  this  State.  Does  the  counsel  believe  that  it  is  a 
part  of  their  duty  in  this  deceiving,  misleading  paper  that  they  have  got 
up  here,  to  deceive  the  Senate  with  reference  to  the  testimony,  it  is  in  the 
line  of  their  duty,  in  the  line  of  their  retainer,  in  the  representation 
of  the  State  in  this  proceeding  ?  It  struck  me  that  if  the  counsel  was 
going  to  prepare  a  printed  analysis  of  the  testimony ;  to  refer  to  all 
of  it ;  to  have  an  impartial  reference  _  and  an  impartial  review,  and 
from  that  present  to  the  Senate  such  conclusions  and  such  deductions 
from  the  testimony  as  they  saw  fit.  Now,  I  have  stated,  gentlemen, 
in  relation  to  this  People's  Bank,  and  I  have  asked  the  Senate  if 
there  were  no  other  bank  before  you  but  the  People's  Bank,  what 
act  you  would  say,  acting  as  Senators  here  upon  the  solemnity  of 
your  oath,  that  Mr.  Ellis  had  omitted  to  perform  in  the  exercise  of 
his  duty.  Take  the  case  of  every  other  bank.  What  act  can  you 
say,  that  is,  from  the  proof  that  has  been  adduced  before  you  and 
presented  and  now  before  you  for  consideration,  what  omission  of 
duty  in  any  of  these  cases,  except  the  Tliird  Avenue  Bank.  Of 
course  when  I  speak  of  the  others  we  leave  that,  for  it  is  understood 
that  he  has  omitted  to  perform.  I  have  looked  over  this  testimony 
with  the  utmost  care.  I  have  looked  it  over  since  the  counsel  have  pre- 
sented their  analysis  to  the  Senate.  I  have  referred  to  the  testimony,  to 
the  pages  of  the  testimony  which  they  cite,  and  I  have  referred  to  the  tes- 
timony of  Mr.EUis,  Lamb,  or  any  other  man  and  you  will  find  and  agree 
with  me  that  there  is  a  perfect  explanation  to  every  particle  of  testimony 
which  the  learned  counsel  for  the  State  has  presented  to  you,  perfectly, 
satisfactorily,  and  instead  Mr.  Ellis  simply,  gladly  firmly  discharged  this 
duty  imposed  upon  him  by  Jaw,  he  has  exercised  a  degree  of  watchful 
care  over  all  these  banks  unusual,  unprecedented  in  the  administration 
of  this  department.  I  challenge  the  counsel  for  the  State,  I  invite  the 
attention  of  any  Senator  to  compare  the  administration  of  this  depart- 
ment by  Mr.  Ellis  with  any  man  who  ever  held  that  office  from  the 
organization  of  the  Bank  Department  down  to  the  present  time ;  and 
I  repeat  here,  and  I  repeat  it  without  the  fear  of  contradiction  from 
any  intelligent  quarter,  that  there  is  a  most  favorable  comparison 
with  the  faithful,  diligent,  conscientious  discharge  of  the  duties  of  this 
oflBce  by  Mr.  Ellis  with  any  other  man,  not  excepting  one  that  ever 
held  this  appointment,  as  can  be  seen  by  looking  over  and  studying 
and  examining  the  history  of  this  Bank  Department  from  its  organi- 
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zation.  I  might,  gentlemen,  express  to  you,  but  I  must  be  prudent 
in  saying  it,  that  the  most  wicked,  outi-ageous  persecution,  under  the 
name  of  a  prosecution,  that  ever  was  initiated,  commenced  and  pros- 
ecuted against  any  man,  is  now  being  conducted  against  De  Witt  C. 
Ellis  for  the  performance  of  the  duties  of  that  office.  Whatever  the 
result  of  your  deliberation  may  be,  whatever  may  intervene  between 
now  and  the  end  of  my  existence,  the'impression  never  will  be  removed 
from  my  mind  that  this  prosecution,  this  investigation,  instead  of 
having  any  merit,  is  a  most  wicked  and  damnable  conspiracy  to 
destroy  the  character  of  a  man  who  has  administered  the  duties  of  his 
ofSce  with  faithfulness  and  with  fidelity  to  the  people. 

Now  I  must  be  pardoned  for  making  another  illusion.  You  look 
over  the  reports  of  Mr.  Ellis  for  the  past  two  years,  and  there  has  not 
been  to  the  Legislature  of  this  State,  in  it  or  out  of  it,  a  more  learned, 
comprehensive  disquisition  upon  the  finances  of  the  State,  and  upon 
the  finances  of  savings  banks,  and  the  rule  which  should  govern  them, 
than  in  his  messages  to  the  Legislature.  Have  you  heeded  them  ? 
To  travel  a  little  out  of  the  I'ecord,  I  do  not  think  that,  although  his 
views  and  his  recommendations  received  no  attention  at  the  hands  of 
the  Legislature  of  the  State  of  New  York,  they  did  receive  attention 
from  the  Senate  of  the  United  States,  and  the  report  and  the  sugges- 
tions of  Mr.  Ellis  as  contained  in  his  report  to  you  was  made  the  basis 
of  a  speech  by  one  of  the  distinguished  Senators  in  the  discharge  of 
his  duty  as  a  Senator  of  that  body.  They  did  not  pass  for  naught  out- 
side of  the  borders  of  our  State.  They  were  approved  as  worthy  of 
adoption,  worthy  of  disquisition  and  worthy  of  criticism ;  but  the  Leg- 
islature of  the  State  of  New  York  did  not  see  fit  to  give  heed  to  his 
recommendations,  did  not  see  fit  to  provide  the  safeguards  against 
these  improvident  acts  of  the  savings  banks,  and  for  that  act  he  is 
now  placed  on  trial  before  you. 

Now,  there  is  one  other  subject  that  I  will  call  your  attention  to 
and  then  I  will  close.  I  desire  if  the  Senate  please  to  call  its  atten- 
tion to  the  law  under  which  this  investigation  has  been  ordered.  It 
is  claimed  that  the  Senate  obtained  jurisdiction  in  these  proceedings 
under  that  section  of  the  statute,  "All  officers  appointed  by  the 
Governor,  with  the  consent  of  the  Senate  except  the  chancellor, 
justices  of  the  Supreme  Court  and  circuit  judges  may  be  removed 
by  the  Senate  upon  the  recommendation  of  the  Governor."  That  act 
was  passed,  it  seems,  in  1823,  and  what  was  the  purpose  of  the  passage 
of  that  act  ?  The  Constitution  of  1831  gave  the  appointing  power 
of  all  administrative  offices  to  the  Governor  and  the  law  made  the 
term  of  office  of  the  appointee  depend  upon  the  term  of  the  Governor, 
except  chancellors,  justices  of  the  Supreme  Court  and  circuit  judges, 
who  were  appointed  until  they  attained  the  age  of  sixty.     The  Gov- 
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ernor,  to  hold  his  office  for  two  years,  the  Secretary  of  State  appointed 
by  him  to  hold  his  office  for  two  years,  the  Comptroller,  two  years, 
the  Surveyor-General,  as  he  was  then  called,  for  two  years,  every 
administrative  officer  appointed  by  the  Governor  and  going  out  upon 
the  expiration  of  the  term  of  office  of  the  Governor.  But  they  were 
appointed  by  the  consent  of  the  Senate,  and  hence  the  law  provides, 
there  being  some  power  of  removal  or  should  be  some  power,  that  the 
Governor  being  the  appointing  officer,  with  the  consent  of  the 
Senate,  and  that  officer's  term  not  extending  over  the  term  of  the 
Governor,  the  Governor  may  have  made  some  mistake  in  his  appointee, 
and  he  asks  the  Senate  to  do  what  ?  They  had  confirmed  and  he 
asks  them  then  to  reverse,  to  review,  to  annul  the  action  of  confirma- 
tion. But  that  statute  always  applied,  and  must  necessarily  apply, 
to  the  man  that  the  Governor  himself  appoints  and  to  anticipate  the 
question,  when  the  Governor  don't  appoint  a  man,  can  he  ask  the 
Senate  arbitrarily  to  remove  him  ?  I  shall  haVe  occasion  to  i-efer 
to  that  in  a  moment.  I  merely  now  wish  to  fix  the  mind  of  the 
Senate,  upon  the  fact  that  in  1823,  all  these  administrative  officers 
were  appointed  by  the  Governor,  and  their  term  of  office  did  not 
extend  beyond  the  term  of  office  of  the  Governor  himself,  and  during 
that  term,  power  was  given  to  the  Governor  to  recall  from  the  Sen- 
ate an  appointment  that  he  had  sent  into  it.  There  was  the  condition 
of  things  in  1821,  but  in  the  Constitution  of  1821,  it  was  provided 
that  these  officers,  should  be  ajipointed  with  the  consent  of  the  Sen- 
ate. The  statute  follows  the  constitutional  l-dugiiage  "  2vith  the  con- 
sent." That  remained  down  to  1846,  that  there  was  no  Governor,  that 
had  occasion  to  invoke  the  provisions  of  that  statute,  by  asking  one 
of  his  appointees  to  resign,  and  neither  was  there  any  occcasion  from 
1821  to  1846,  for  any  Governor,  to  ask  the  Senate  to  remove  any  men 
that  the  Governor  himself  had  sent  in  for  confirmation.  N"ow,  we 
come  to  1846,  when  new  provisions  were  adopted.  Those  provisions 
were  that  all  these  administrative  officers  should  be  elected,  no  longer 
appointed  by  the  Governoi-,  but  there  were  certain  classes  of  officers 
to  be  appointed  by  the  Governor,  but  you  will  look  at  some  provisions 
of  the  Constitution  of  1846,  the  officers  of  the  militia,  major-generals, 
inspectors,  etc.,  of  the  Governoi-'s  own  household,  it  is. provided  that 
those  officers  may  be  appointed  by  the  Governor,  with  the  consent  of 
the  Senate,  using  that  precise  language,  that  they  shall  be  appointed 
by  the  Governor  with  the  consent  of  the  Senate.  In  other  provisions 
of  the  Constitution  of  1846,  and,  for  the  first  time  in  the  history  of 
this  State,  where  the  words  by  and  with  the  advice  and  consent  used. 
It  was  provided  in  that  Constitution,  that  it  should  go  into  effect  on  the 
first  day  of  January — some  portions  of  it — that  the. justices  and 
the  chancellor,  and  the  circuit  judges,  then  in  office,  shall  hold  office 
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until  the  time  indicated,  but  if  there  should  be  a  vacancy  occurring 
before  the  expiration  of  that  time,  then  it  was  provided  that  the  va- 
cancy should  be  filled  by  and  with  the  advice  and  consent  of  the  Senate. 
So  the  Constitution  uses  both  terms,  one  class  of  officers  to  be  appointed 
by  the  Governor,  with  the  consent  of  the  Senate,  and  then  vacancies  of 
high  and  important  offices  should  be  filled  by  the  Governor,  by  and 
with  the  advice  and  consent  of  the  Senate.  Now,  words  in  constitutions 
are  not  nominally  used.  They  have  a  purpose,  and  it  is  supposed 
that  the  framers  of  the  Constitution  use  words  in  their  ordinary 
signification,  and  with  a  design  and  purpose  to  secure  the  end  for 
which  the  words  are  used.  Then,  why  do  they  provide  that  when 
the  Governor  wants  his  own  military  staff  appointed,  that  it  shall  be 
appointed  by  the  Governor,  with  the  consent  of  the  Senate,  and 
when  they  come  to  high  and  important  officers  of  the  State,  that  they 
shall  be  appointed  by  and  with  the  advice  and  consent  of  the  Senate. 
There  was  a  reason  *for  this  distinction  in  this  constitutional  require- 
ment, and  that  reason  it  will  be  my  province  and  purpose  to  call  your 
attention  briefly  to.  We  will  have  to  go  back  to  that.  In  the  Con- 
stitution of  the  United  States  there-  it  is  provided  in  all  cases  that 
appointments  shall  be  made  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  It  is  provided  that  the  treaty-making 
power  is  lodged  in  the  President  by  and  with  the  advice  and  consent 
of  tiie  Senate ;  all  acts  which  are  to  be  performed  conjointly  by  the 
President  and  Senate  of  the  United  States,  it  is  expressly  provided, 
are  to  be  performed  by  and  with  the  advice  and  consent  of  the 
Senate.  Now,  what  do  the  words  "by  and  with  the  advice  and  con- 
sent "  mean  ?  You  look  at  Story's  Commentaries  on  the  Constitution. 
You  look  at  Kent's  Commentaries,  and  you  will  find  the  construction 
and  the  provision,  to  wit:  Then  when  the  power  is  given  to  the  Senate 
in  conjunction  with  the  President,  that  the  appointment  is  to  be 
made,  the  treaty  is  to  be  made  "  by  and  with  the  advice  and  consent" 
of  the  Senate,  that  the  Senate  is  a  species  of  executive  council. 
That  is  what  commentaries  on  the  Constitution  tell  us.  They  have 
a  right  to  advise  with  the  President.  They  are  a  part  of  his  council, 
and  that  is  the  reason  the  word  "  advice"  is  put  in  there ;  that,  when 
an  appointment  is  sent  in  by  the  President  under  that  clause,  the 
Senate  has  the  power  to  advise.  When  a  treaty  is  sent  to  the  Senate 
of  the  United  States  for  confirmation  or  rejection,  they  have  a  right 
to  advise ;  and  there  is  not  a  man  around  this  circle  but  what  knows 
that,  within  a  very  short  period  back  in  our  history,  that  when  the 
President  sent  in  a  treaty  to  the  Senate  of  the  United  States  for  con- 
firmation, the  Senate  refused  to  confirm  that  treaty  unless  the  Presi- 
dent would  adopt  a  certain  amendment  or  provision  which  the  Sen- 
ate itself   inserted.    They  gave  the  advice  to  the   President,    that 
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"this  treaty  is  wrong,  Mr.  President;  we  will  not  consent  to  it, 
unless  you  take  our  advice  by  incorporating  in  that  treaty  the  pro- 
vision which  we  now  hand  to  you."  Why,  the  Senate  had  as  much 
power  under  that  clause,  "  by  and  with  the  advice  and  consent  of 
the  Senate,"  as  the  President  himself.  "  By  and  with  the  advice 
and  consent"  presupposes  an  advisory  power.  This  is  not  a  tech- 
nical or  a  forced  construction.  I  have  called  the  attention  of  the 
Senate  to  the  commentaries  upon  that  branch  of  the  Constitution. 
There  is  an  opinion  of  the  Attorney-General  on  that  subject  on  file, 
where  the  Attorney-General,  in  construing  that  clause,  says  that  the 
words  "  by  and  with  the  advice "  makes  the  Senate  itself  a  part  of 
the  appointing  power;  that  they  have  a  right  to  advise;  a  right  to 
make  suggestions  ;  have  a  right  to  send  their  advice  to  the'  Executive 
for  the  purpose  of  his  consideration  —  whether  he  will  adopt  or 
wheth*  he  will  reject.  In  other  words,  it  is  a  mutual  action,  mutual 
advice  upon  the  part  of  the  Executive  and  Senate,  wherethese  words, 
"by  and  with  ^the  advice  of  the  Senate  "  are  used.  I,  therefore,  have 
shown  you  that  the  Constitution  of  1821,  [by  way  of  recapitulation, 
authorizes  the  Governor  to  appoint  administrative  officers  by  the  con- 
sent of  the  Senate  ;  and  aill  these  administrative  ofiicers  at  that  time, 
expired  with  the  term  of  the  Governor  himself;  and  that  the  object 
of  this  provision  of  law  was  to  enable  the  Governor  to  remove  one  of 
his  own  appointees  ;  and  that  is  the  reason,  and  I  am  happy  to  say, 
that  I  agree  to  the  fullest  extent  with  the  distinguished  Senator  from 
the  Thirteenth  that  this  provision  of  the  statute  has  the  construc- 
tion which  he  gave  at  an  early  stage  of  these  proceedings,  that  the 
Governor  naming  his  man,  sends  him  into  the  Senate,  the  Senate  af- 
firms; the  Governor  finds  his  own  man  afterward  not  fit,  incapable, 
or  for  any  other  reason,  simply  asks  the  Senate  to  remove,  to  reverse, 
to  annul  the  action,  the  confirmation  to  do  the  same  thing  in  regard 
to  the  removal,  as  they  did  in  the  act  of  confirmation,  and  that  they 
can  do  without  giving  any  reason  at  all ;  it  is  not  necessary.  Upon 
the  recommendation  of  the  Governor  they  could  do  it.  They  need 
be  satisfied  with  the  recommendation  of  the  Governor.  They  may 
not  go  any  further.  The  Governor  in  this  case  (assuming  that  the 
Governor  had  power  to  ask  for  the  removal),  the  Governor  in  this 
case  says  that  he  is  satisfied  from  the  exparte  and  as  it  now  turns  out, 
false  and  perjured  statements  of  the  complainants,  that  Mr.  Ellis  had 
been  guilty  of  neglect,  that  he  has  heard  Mr.  Ellis'  statement,  that 
while  the  statement  excusss  him  from  any  intentional  wrong,  it  don't 
excuse  him  from  culpable  neglect  of  duty,  and  he  therefore  asks  the 
Senate  to  remove. 

Now,  the  Senate  might  have  stopped  right  there.     They  might  have 
adopted  the  advice  of  the  Governor,  and  removed,  provided  they  have 
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the  power,  under  this  section,  or  they  might  not  have  concurred  in 
tlie  recommendation  of  the  Governor,  or  they  might  adopt  any  way 
to  get  information.  They  might  not  be  satisfied  with  tlie  Governor's 
statement  of  facts.  They  may  want  to  make  other  inquiries,  and 
they  may  make  them,  and  they  may  become  satisfied  from  outside  in- 
quiries, that  the  officer  may  or  may  not  be  removed.  But  now,  does 
this  statute  apply  to  the  case  in  hand.  In  1853,  the  Bank  De- 
partment, was  created,  providing  for  a  superintendent  to  exercise  and 
perform  its  duties.  How  is  that  officer  to  be  appointed?  Is  it  pro- 
vided in  the  act  that  he  shall  be  appointed  by  the  consent  of  the  tSen- 
ate  ?  "Why,  the  very  first  words  of  it  read  that  he  shall  be  appointed 
by  the  Governor  "  by  and  with  the  advice  and  consent  of  the  Senate." 
That  is  made  the  point  "  by  and  with  the  advice  and  consent,"  and  I 
think,  I  may  by  mistaken,  but  my  impression  is  that  this  is  the  first 
time  in  any  statute  of  this  State  where  it  is  provided  that  a  public 
officer  shall  be  appointed  "  by  and  with  the  advice  and  consent  of  the 
Senate,"  all  before  that  time,  that  they  should  be  appointed  ''  by  the 
consent "  of  the  Senate.  Here,  for  some  reasoA  or  other,  the  Legis- 
lature changes  it,  and  provides  that  the  officer  shall  be  appointed  by 
and  with  the  advice  and  consent.  Now,  are  those  words  synonymous 
with  the  word  "consent?"  Do  they  mean  any  more,  do  they  mean 
any  less,  or  are  they  the  same  ?  "  By  and  with  the  advice,"  —  are 
they  supei'lative  words  in  this  statute,  when  the  Constitution  itself  of 
the  State  has  drawn  the  distinction  —  has  provided  that  vacances  in 
the  offices  of  judicial  officers  should  be  filled  '■  by  and  with  the  ad- 
vice and  consent  of  the  Senate,"  and  inferior  officers  should  be  appointed 
by  the' Governor  "with  the  consent"  of  the  State  alone  ?  When  they 
are  used  in  the  Constitution,  when  they  are  used  in  the  statute,  are  they 
superlative  words  without  any  meaning  at  all  ?  Why,  the  presump- 
tion is  that  every  word  used  in  the  Constitution  is  to  have  its  appro- 
priate meaning.  A  like  presumption  exists  as  to  the  statutes,  that 
every  word  where  the  word  is  not  directed  to  any  other  provision  of 
the  statute  is  to  have  its  proper,  fixed  and  definite  meaning.  They 
are  not  to  be  rejected  arbitrarily.  They  are  to  receive  a  proper  con- 
struction, and  when  the  Legislature  interpolated  these  words  "  by  and 
with  the  advice,"  they  meant  something  ;  they  meant  not  only  some- 
thing, but  they  mean  a  good  deal.  I  have  already  averted  to  the 
construction  which  Story  and  other  commentators  have  put  upon 
them,  that  they  convert  the  legislative  body  into  a  quasi  executive 
council  —  just  these  words  "  by  and  with  the  advice,"  alone.  Now,  if 
that  be  so,  this  officer  being  appointed,  standing  right  there,  "  by  and 
with  the  advice  and  consent"  of  the  Senate,  how  does  he  fall  within 
the  condemnation  of  this  statute,  which  '  simply  authorizes 
the  Senate  to  remove  an  officer  when  that  officer  is  appointed 
335 
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by  the  consent  of  the  Senate.  But  we  follow  it  still  further. 
You  have  recently  adopted  a  provision  in  your  Constitution  that 
the  Superintendent  of  Public  Works  shall  be  appointed  by  and 
with  the  advice  and  consent  of  the  Senate.  Your  Superintendent 
of  Prisons  shall  be  appointed  by  and  with  the  advice  and  consent  of 
the  Senate.  Whatever  the  practical  workings  may  be,  and,  Senators, 
do  not  understand  me,  that  I  am  talking  about  practical  workings, 
where  you  have  a  Governor  of  one  political  faith  and  a  Senate  of  an- 
other political  faith  —  do  not  understand  me  that  the  practical  working 
of  it,  that  there  is  peace  and  harmony  and  counseling  and  advising. 
But  'i^the  theoretical  portion  is,  the  theory  of  the  Constitution,  the 
theory  of  all  laws,  all  constitutions  using  these  words  is,  that  there  is 
community  of  feeling,  whatever  may  be  the  political  bias,  the  political 
notions  of  the  respective  bodies  themselves,  that  those  political  feelings 
are  all  absorbed  and  belong  to  the  public  good.  That  is  the  theory  of 
our  government.  And  hence,  these  wOrds,  that  the  Senate  may  be  an 
executive  council  with  the  Executive  to  make  nominations,  to  make 
treaties,  to  make  appointments,  have  a  meaning  and  a  deep  signifi- 
cance, and  are  based  upon  the  very  stronghold  rock  of  our  government 
itself,  however  much  it  may  be  departed  from  in  principle.  But  in 
construing  laws  or  in  construing  statutes,  as  a  matter  of  course,  we 
must  not  construe  them  as  to  how  they  may  be  used.  They  must  be 
construed  as  to  the  manner  in  which  they  are  worded,  and  the  purpose 
for  which  they  are  intended; 

Now  we  pass  along  down.  This  bank  superintendeucy  was  an  office 
unknown  to  the  law  at  the  time  that  this  act  of  1823  was  enected.  It 
was  an  office  created  subsequent  to  the  passage  of  this  act,  and  the  ex- 
press and  specific  mode  of  its  creation  and  appointment  was  provided 
by  statute,  and  it  can  only  fall  within  the  terms  of  this  statute  by  a 
forced  and  a  retroactive  construction  if  it  can  get  there  at  all.-  But 
things  remained  in  this  shape  until  1867,  when  the  Legislature  saw 
there  was  no  law  in  effect,  which  authorized  removals  under  the  then 
existing  state  of  things,  and  they  passed  a  law  in  1867,  providing  that 
the  Bank  Superintendent,  the  Insurance  Superintendent,  and  officers 
appointed  by  the  Governor,  by  and  with  the  advice  and  consent  of  the 
Senate,  should  be  removed  by  joint  resolution  of  both  houses.  There 
is  where  the  power  of  removal  is  in  this  office.  The  Legislature  creates 
an  office,  and  subsequently  provides  for  the  manner  of  removal  of  the 
officer.  Now  has  the  Legislature  of  1867  made  provision  for  the  re- 
moval of  this  officer  by  joint  resolution  of  both  houses  ?  Where  is  the 
power,  as  expressed  in  that  act,  that  the  Senate  can  act  as  a  separate 
body  for  the  purpose  of  removal  ?  Why,  you  have  attempted  a  re- 
moval under  the  act  gf  1867.  Mr.  Miller  of  the  Insurance  Depart- 
ment, was  not  presented  to  the  Senate  for  trial.     No  Governor  asked 
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the  Senate  to  remove  George  W.  Miller  from  the  office  of  Insurance 
Superintendent,  but  the  Legislature  did.  Its  committee  entertained 
jurisdiction.  Complaint  was  made  to  the  Legislature,  and  a  resolu- 
tion —  a  joint  resolution —  was  introduced  in  1871  or  1873,  in  which 
the  Legislature  sought  to  remove  Miller  from  the  office  of  Superin- 
tendent of  the  Insurance  Department.  Of  course,  Miller  resigned  be- 
fore any  result  of  the  action  of  thd  Legislature.  I  say  that  the  joint 
resolution  was  introduced.  It  wa^  referred  to  a  judiciary  committee 
of  both  bodies.  It  was  there  heard  and  discussed,  and  the  Legislature 
assumed  and  recognized  its  right  under  the  act  of  1867  to  remove  the 
head  of  the  Insurance  Department  by  joint  resolution.  It  was  there 
assumed  by  the  best  legal  minds  of  that  day  that  there  is  where  the 
power  of  removal  of  that  class  of  officers  was  vested,  that  the  removal 
power  did  not  lodge,  nor  was  vested  in  the  Senate  of  the  State  of  New 
York  under  this  act  of  1823,  but  it  rested  and  was  vested  by  the  act 
1867  in  the  Legislature,  and  there  was  a  propriety  in  it,  as  Senators 
will  see.  The  Legislature  had  newly  created  this  office,  and  the  term 
of  office  of  the  incumbent  extended  beyond  the  term  of  office  of  the  ap- 
pointing power.  The  Governor  was  elected  for  two  years.  The  super- 
intendent was  appointed  for  three  years.  The  Superintendent  of  the 
Insurance  Department's  term  of  office  was  fixed  at  three  years,  and  one 
year  of  his  time  extended  beyond  the  term  of  the  Governor  that  ap- 
pointed him.  Now,  I  will  illustrate  by  this  ease.  Governor  Dix  ap- 
pointed Mr.  Ellis.  The  Governor  knew  Mr.  Ellis'  fitness  and  qualifi- 
cations for  thfe  office.  He  was  of  the  same  political  faith  as  the  Gov- 
ernor who  made  the  appointment.  Now,  suppose,  as  it  did  occur  once, 
that  in  1874,  a  Governor  of  the  opposite  political  faith  was  elected,  as 
he  was,  and  suppose,  at  some  time  in  the  fall  of  1874,  a  Senate  of  an 
opposite  political  faith  was  elected.  There  you  have  a  Governor  and  a 
Senate,  then,  of  a  political  faith  antagonistic  to  the  political  faith  of 
Mr.  Ellis.  Now,  under  this  act  of  1823,  what  are  you  going  to  do  ?  Mr. 
Tilden  asks  the  political  majority  of  his  friends  in  the  Senate  to  remove 
Mr.  Ellis.  He  does,  and  his  political  friends  responds  to  his  recom- 
mendation, and  thus  making  the  tenure  of  an  office  which  the  statute 
has  fixed  at  three  years  depend  upon  a  partisan  majority  of  the  Legisla- 
ture. Now  have  you  got  any  such  laws  upon  your  statute-book  ?  That 
is  the  effect  of  it,  and  if  there  had  been  a  democratic  Senate  elected  in 
1874,  as  it  was  predicted  there  would  be,  and  was  — I  have  forgotten, 
but  it  was  not  ;  but,  as  I  was  saying,  gentlemen,  with  all  sincerity,  for 
the  purpose  of  showing  the  application  of  this  statute  :  Here  the 
Bank  Superintendent  has  been  appointed  for  three  years  ;  he  has  held 
two  years  of  his  term  ;  he  finds  the  Governor  then  inaugurated  antag- 
onistic, politically,  to  him.  He  finds  a  Senate  of  the  same  political 
faith  as  the  Executive,  and  the  Governor  asks  his  political  friends  in 
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the  Senate  to  do  what  ?  To  shorten  Mr.  Ellis'  term  of  office  —  turn 
him  out  of  ofiBce.  What  for  ?  By  this  act  of  1823  he  is  not  bound 
to  give  any  reason.  Why,  he  asks  him.  He  says,  I  am  the  appoint- 
ing power  ;  I  can  remove  ;  I  am  going  to  do  it.  The  Grovernor  asks 
it.  We  are  going  to  turn  a  republican  out  and  get  a  democrat  in  his 
place.  ISTow,  there  is  the  working  of  it  ;  and  if  you  allow,  gentlemen 
of  the  Senate,  this  thing  to  be  done,  if  you  claim  jurisdiction  under 
that  statute  of  removing  any  oflBcer,  the  practical  result  in  the  future 
will  be  that  this  class  of  officers,  whose  term  of  office  extends  beyond 
the  Governor's  instead  of  depending  upon  an  honest  and  effebtivc  ad- 
ministration of  the  duties  of  the  ofSce,  will  depend  upon  political  and 
partisan  victors.  Now,  it  is  a  thing  that  might  return  to  plague  the 
inventor.  A  democrat  may  hold  this  office.  You  may  turn  Mr.  Ellis 
out  to-day,  if  you  please,  and  you  may  put  a  democrat  in  his  place ; 
but,  in  course  of  time,  there  may  be  a  republican  Governor,  and  there 
may  be  a  republican  Senate,  and  your  democratic  appointee  has  not 
served  out  half  his  term  ;  but  the  Governor  asks  his  political  friends 
to  turn  a  democrat  out,  so  as  he  can  have  the  spoils  of  victory.  Now, 
I  am  a  believer  in  that  doctrine  gentlemen,  whatever  they  may  say 
about  civil  service  reform.  I  believe  fully  the  old  Jacksonian  doctrine 
that  "to  the  victor  belongs  the  spoils."  I  believe  that  if  a  political 
majority  succeed  they  are  entitled  to  the  offices,  they  belong  to  the  men 
that  won  them,  and  not  to  their  enemies,  and  I  believe  that  any  politi- 
cal party  that  can  fairly  and  honestly  get  their  friends  into  office,  to 
do  it  ;  but  I  condemn,  I  repudiate  the  perversion  of  law  to  do  it.  I 
denounce  any  attempt  on  the  part  of  any  party  to  cover  up  a  partisan 
act  under  pretense  of  following  a  law  and  a  statute.  If  they  can  get 
the  office  honestly  and  fairly,  I  say  amen  to  it,  and  I  will  go  with  them. 
Bat  the  system  of  using  the  cloak  of  law  to  secure  partisan  effects  and 
partisan  results,  is  a  thing  to  be  reprobated.  I  never  was  a  believer  in 
the  doctrine  of  "  stealing  the  livery  of  Heaven  to  serve  the  devil  in." 
I  never  was  a  believer  in  the  doctrine  of  prostituting  law,  prostituting 
justice,  prostituting  right  that  political  results  might  follow.  But  you 
see,  such  is  the  practical  working  of  the  construction  which  is  attemp- 
ted to  be  given,  and  hence,  when  the  Legislature  in  1867,  saw  the 
practical  workings  of  this  law  of  1823,  saw  that  a  man's  term  of  office 
depended  upon  the  uncertainty  of  political  majorities,  they  provided, 
that  the  officer,  if  removed  at  all,  should  be  removed  by  a  joint  reso- 
lution of  both  houses.  And  I  now  submit  to  you  Senators,  upon  this 
branch  of  the  case,  that  in  my  own  matured  judgment,  from  an  ex- 
amination of  all  these  provisions  of  the  statute  that  you  have  no  right 
to  pass  a  vote  of  removing  De  Witt  0.  Ellis,  any  more  than  I  have. 
The  power  belongs  to  you  in  conjunction  with  your  co-ordinate  branch 
of  the  Legislature  and  not  with  you  alone. 
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Senator  Speagub  —  Cite  us  the  section  and  the  precise  language  of 
it. 

Mr.  McGuiEB  — Volume  1  Laws  of  1867,  chapter  335,  page  753. 
"Whenever  Tacaucies  shall  exist  or  shall  occur,  in  any  office  of  this 
State  where  no  provision  is  now  made  by  law  for  filling  the  same,  the 
Governor  shall  appoint  some  suitable  person  who  may  be  eligible  to 
the  office  so  vacant  or  to  become  vacant,  t,o  execute  the  duties  thereof, 
until  the  commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy  at  which  such 
officer  could  be  by  law  elected.  And  the  person  so  appointed  to  fill 
such  vacancy  shall  possess  all  the  rights  and  powers,  and  be  subject  to 
all  the  liabilities,  duties  and  obligations  of  such  officer,  as  they  are 
now  or  may  hereafter  be  prescribed  by  law ;  provided,  however,  that 
when  a  vacancy  exists  in  the  offices  of  Secretary  of  State,  Comptroller 
Treasurer,  Attotney-General,  State  Engineer  and  Surveyor,  Clerk  ot 
the  Court  of  Appeals  or  Canal  Commissioner,  or  a  resignation  has 
actually  been  sent  in  and  accepted  to  take  effect  at  a  future  day  while  ^ 
the  Legislature  is.  in  session,  the  two  houses  thereof,  by  joint  ballot, 
shall  appoin  t  a  person  to  fill  such  vacancy,  actual  or  prospective ;  and 
any  person  ajopointed  by  the  Governor,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  whether  in  case  of  vacancy  or  otherwise  ( except 
State  Prison  Inspector ),  may  be  removed  from  such  office  by  concur- 
rent resolution  of  both  houses  of  the  Legislature.  On  such  removal 
both  houses  shall,  by  joint  ballot,  appoint  a  person  to  the  office  made 
vacant  thereby.'' 

Now,  I  have  already  submitted  to  the  Senate  that,  under  that  law, 
the  only  way  a  person  appointed  by  and  with  the  advice  and  consent 
of  the  Senate  can  be  removed,  is  by  joint  resolution,  and  the  only 
way  the  vacancy  can  be  filled  is  by  joint  resolution  at  the  time  that 
the  removal  takes  place. 

Senator  Prince  —  Does  not  that  deprive  the  Governor  of  the  power 
of  appointment  ? 

Mr.  McGiriRB  —  By  the  provisions  of  the  statute,  where  the  Senate 
is  not  in  session,  the  Governor  may  fill  the  vacancy.  This  only  pro- 
vides for  filling  a  vacancy  when  the  two  houses  make  a  removal.  If 
the  two  houses  make  a  removal,  then  they  shall  at  the  same  time  fill 
the  vacancy  by  joint  resolution,  but  if  the  vacancy  occurs  when  the 
Legislature  is  not  in  session,  then,  by  the  general  provisions  of  the 
statute,  the  Governor  fills  the  vacancy.  And  I  have  submitted  to  the 
Senate  that  Mr.  Ellis  is  not  subject  to  the  jurisdiction  of  this  body  at 
all.  Mr.  Ellis  has  not  been  appointed  to  this  office  by  the  consent  of 
the  Senate.  He  has  been  appointed  to  this  office  in  the  language  of 
this  act  of  1867,  by  and  with  the  advice  and  consent  of  the  Senate. 
I  have  submitted  to  the  Senate  that  the  object  of  the  act  of  1823  is 
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simply  to  enable  the  Governor  to  revoke  his  own  appointments.  Well, 
the  idea  of  an  administrative  officer's  term  extending  beyond  the  term 
of  the  Governor  that  appointed  never  had  any  inception  until  about 
1852  or  1853.  Then  an  innovation  was  made.  Up  to  that  time  all 
appointments  by  the  Governor  depended  upon  the  term  of  office  of 
the  Governor  himself,  and  this  act  of  1823  in  such  cases  gave  the 
Governor  the  power  to  ask  the  Senate  to  remove,  but  about  1853,  a 
new  practice  was  instituted  by  the  Legislature  creating  officers,  extend- 
ing the  term  beyond  the  appointing  power  itself,  and  the  first  act  that 
they  did,  the  first  officer  that  they  provided  for  his  appointment  under 
that  departure  from  the  old  practice,  they  provided  in  the  very  first 
act  itself  that  the  officer  should  be  appointed  by  and  with  the  advice 
and  consent  of  the  Senate.  Now,  it  is  something  more  than  a  mere 
coincidence,  something  more  than  a  coincidence  when  up  to  1852  the 
term  of  office  of  an  appointee  expired  with  the  term  of  office  of  the 
appointing  power,  and  in  1852  and  up  to  that  time  the  Legislature 
using  no  other  term  only  "  by  the  consent  of  the  Senate,"  in  1852  for 
the  first  they  created  this  office  of  Bank  Superintendent  and  provided 
that  its  term  should  be  for  three  years,  one  year  longer  than  the 
Governor,  and  then  for  the  first  time  in  the  history  of  legislation,  in- 
serting the  words  "  by  and  with  the  advice  and  consent  of  the  Senate," 
and  then,  thus  having  created  this  new  office  with  an  extension  of 
term  beyond  the  term  of  the  Governor  himself,  having  used  this  term 
that  the  appointment  should  be  made  by  and  with  the  advice  and  con- 
sent of  the  Senate,  subsequently  created  the  Insurance  Department, 
using  the  same  terms,  other  important  State  officers  all  having  the 
same  terms.  But  in  the  end,  the  Legislature,  finding  that  there  was 
no  provision  for  the  removal  of  such  officers  that  they  did  not  fall 
within  the  terms  of  the  statute  of  1833,  comes  in  with  this  act  that 
all  officers  appointed  by  and  with  the  advice  and  consent  of  the  Sen- 
ate may  be  removed  by  joint  resolution  of  both  houses.  Now,  there 
may  be  a  criticism  upon  the  word  "  may."  What  other  word  could  be 
used  ?  Could  they  use  a  mandatory  word,  in  there,  that  all  officers 
appointed  by  the  Governor  shall  be  removed  ?  Why,  would  a  Legisla- 
ture think  of  passing  a  law  directing  the  Legislature  to  remove  a  man, 
before  they  conferred  the  power  in  1867  that,  in  a  proper  case,  the  Leg- 
islature may  remove,  and  that  was  the  declaration  of  power  in  the 
Legislature  itself  for  the  exercise  of  the  power  of  removal.  Then  how 
can  it  be.  Senators,  that  when  the  Legislature  have  thus  acted,  thus 
created  an  office,  thus  extended  its  term  beyond  the  term  of  the 
appointing  power,  adding  new  provisions  to  it,  providing  something 
more  than  a  consent  of  the  Senate  to  the  confirmation  adding  that  it 
should  be  with  its  advice,  and  at  a  subsequent  period,  providing  as  to 
the  manner  of  removal,    I  ask  you  how  it  can  be  that  this  officer  falls 
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within  the  act  of  1823  that  the  Senate  may  remove  upon  the  recom- 
mendation of  the  Governor  where  the  officer  haa  been  appointed  with 
the  consent  as  well  as  advice  of  the  Senate.  The  act  of  1823  was 
never  intended  to  apply  to  an 'officer  that  the  Governor  had  not 
appointed.  The  thing  was  unknown  in  that  day  of  an  officer  holding 
an  office  beyond  the  term  of  office  of  the  Governor  .who  appointed  him, 
and  therefore  there  could  have  been  no  application  of  the  rule  which 
has  been  invoked  in  this  investigation,  that  this  Senate  can  remove  an 
officer  upon  the  recommendation  of  the  Governor,  who  did  not  make 
the  appointment.  Why  would  it  not  be  an  uncertain  tenure  for 
public  officers  in  this  State  to  hold  office  ?  When  Governor  Dix 
appointed  Mr.  Ellis  to  this  office,  Governor  Dix  had  confidence  in 
Mr.  Ellis'  ability  and  fitness  and  capacity,  his  honesty  and  integrity 
for  the  two  years  that  he  held  this  office?  Tilden  held  this  office  for 
two  years,  and  if  there  had  been  any  wrong,  if  there  had  been  any 
mismanagement  in  that  office,  we  all  know  that  it  would  have  been 
thrown  with  a  calcium  light  upon  it  to  the  public,  through  the  reform 
of  the  administrative  abilities  of  the  then  Governor.  He  had  confi- 
dence in  him.  Tilden  never  complained  of  Mr.  Ellis,  even  after  Mr. 
Ellis'  term  expired  in  1876.  Tilden  did  not  ask  you,  gentlemen,  to 
remove.  Why,  he  was  satisfied  with  his  integrity,  he  was  satisfied  that 
he  was  administering  his  department  in  the  interest  of  reform,  and  he 
did  not  want  any  other  man  in  there,  and  he  never  for  once  asked  the 
Senate  to  turn  the  then  incumbent  out,  and  he  never  sent  any  com- 
munication to  that  body,  asking  that  he  should  be  turned  out.  But 
it  runs  along  till  1877,  when  there  has  been  one  intervening  Governor 
passed  out,  and  the  present  Governor  comes  into  office  that  knew  noth- 
ing whatever  of  Mr.  Ellis,  had  nothing  to  do  with  his  api/ointment 
and  he  asks,  you,  gentlemen,  upon  some  pretext  or  other  to  remove 
him  from  the  office  he  holds.  Now,  that  statute  of  1823,  was  nos 
passed  for  any  such  purpose  or  intent.  If  the  statute  of  1823  had  any 
application  at  all,  which  I  have  denied,  but  if  it  had  any  application 
at  all,  the  only  application  it  could  possibly  have,  during  the  two  years 
of  Governor  Dix's  term,  that  he  should  have  asked  the  Senate  to  have 
revoked  his  action.  Now,  I  do  not  assume  that  this  Senate  is  anxious 
to  assume  power  about  which  there  is  any  doubt  of  its  possession.  I 
do  not  apprehend  that  this  Senate  is  so  anxious  and  so  eager  for  the 
blood  of  Mr.  Ellis,  that  it  is  going  to  assume  doubtful  powers,  for  the 
purpose  of  getting  that  blood.  What  would  be  the  result  of  it  ?  Sup- 
pose Mr.  Ellis  should  refuse  to  obey  your  order  if  you  make  any,  what 
is  to  be  done,  what  are  you  going  to  do  about  it?  How  is  your  order 
to  be  enforced?  If  Mr.  Ellis  should  adopt  the  view  of  this  statute, 
which  his  counsel  entertains,  how  are  you  going  to  get  him  out  of 
this  office  ?     And  this  puts  me  in  mind,  and  I  am   very  glad   that  it 
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did.  The  counsel  for  the  State,  in  opening  this  case,  before  you  stated 
that  all  this  trouble  and  all  this  expense  was  brough  about  by  the 
persistency  of  Mr.  Ellis  in  holding  on  to  this  office.  Where  is  there 
any  authority  for  any  such  statement?  What  has  Mr.  Ellis  done; 
what  has  he  indicated  that  he  wants  to  hold  on  to  this  office.  His 
term  espired  in  1876.  The  then  Governor  did  not  see  fit  to  send  to 
the  Senate  the  name  of  his  successor.  Suppose  Mr.  Kllis  had  re- 
signed ;  what  then  ?  Resigned  an  office  that  he  didn't  hold,  simply 
holding  over?  His  term  had  expired.  Why  was  he  to  go  out  ? 
Where  did  he  show  any  persistency,  any  desire,  and  clinging  to  it  or 
its  temporary  emoluments  ?  Why  didn't  the  Governor,  then,  after 
his  term  of  office  had  expired,  send  in  his  successor  to  the  Senate  for 
confimation;  and  why  are  you  charging  to  Mr.  Ellis  the  neglect  of 
the  Governor  himself?  Soon  after,  in  the  fall  of  1876,  why,  for  some 
reason  and  for  some  purpose,  charges  of  the  most  malignant  character 
and  type  were  circulated  in  all  the  cities,  towns  and  hamlets  of  the 
State,  charging  Mr.  Ellis  with  the  gravest  derelictions  of  duty  in  the 
administration  of  his  department.  Tlien  it  became  a  time  that  Mr. 
Ellis  could  not  resign.  As  long  as  he  was  resting  under  the  imputa- 
tion of  dereliction  of  duty,  how  and  with  what  propriety,  with  what 
justice  to  himself  could  he  resign  and  virtually  admit  the  .truth  of 
these  malicious,  libelous  publications  against  him .?  Mr.  Ellis,  then, 
from  the  fall  of  1876,  had  to  stand  and  meet  the  attack  of  his  adver- 
saries ;  and  he  would  have  been  less  than  a  man  —  he  would  have  been 
more  than  a  coward — ^ifhe  had  sneaked  out  Belknap-like,  under  a 
resignation,  for  the  purpose  of  escaping  a  scrutiny  of  his  acts.  When 
these  acts,  when  these  charges  were  made  against  him,  he  invited,  and 
he  now  invites,  the  closest  scrutiny  of  every  act  committed  by  him  as 
the  incumbent  of  the  superintendent's  office,  not  with  a  desire,  Sena- 
tors, to  hold  the  office.  I  may  be  out  of  place  in  stating  to  you  that, 
if  these  miserable,  lying  chai'ges  hadn't  liju-n  mude  against  Mr.  Ellis, 
you  would  not  have  been  chargeable  with  the  investigation  of  his  con- 
duct. The  office  has  no  charms  for  him,  and  has  had  no  charms  for 
the  last  year  or  two,  at  least  since  the  expiration  of  his  term,  and  what- 
ever the  result  of  this  trial  may  be,  whatever  the  result  of  your  action, 
you  may  pass  an  order  of  removal  if  you  please,  and,  as  far  as  you  can, 
remove  him  or  acquit  him  of  any  intentionai  wrong  ;  I  say  I  may  be 
out  of  place  in  stating  to  you  that  whatever  the  result  may  be,  whether 
favorable  or  unfavorable,  Mr.  Ellis  will  not  occupy  this  office  for  twen- 
ty-four hours  thereafter.  I,  therefore,  repel  the  accusation  of  the  coun- 
iel  that  Mr.  Ellis,  for  the  purpose  of  hanging  on  to  the  office,  is  putting 
the  estate  to  the  expense  of  this  investigation.  If  you,  sir,  had  with- 
drawn your  charges,  if  you  had  withdrawn  the  imputations  against  his 
administration,  and  against  his  character  as  a  man,  if  you  had  not  thrust 
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him  before  the  people  of  the  State,  when  the  Senate  had  rejected  an 
appointee,  even  if  you  had  permitted  them  to  remain  buried  and 
unresiirrected  in  the  executive  tomb  of  the  Oapulets,  Mr.  Ellis  would 
not  have  been  superintendent  to-day.  But,  when  you  force  upon 
him  the  alternative  of  conceding  the  truth  of  these  charges,  or  meet- 
ing them  boldly  and  like  a  man,  he  chooses,  man  as  he  is,  the  latter 
alternative,  and  challenges  you  to  investigate  by  all  the  power  of  the 
State  at  your  command,  by  all  the  treachery  of  his  malicious  oflQcials, 
to  drag  to  light  every  act  whether  public  or  secret,  and  when  you  have 
done  with  it  Mr.  Ellis  is  content  to  go  to  the  people  of  the  State.  What- 
ever the  action  of  the  Senate  may  be,  dictated  in  any  manner  as  it 
may  be,  the  record  of  this  trial  is  satisfactory  to  him,  satisfactory  to 
his  friends,  satisfactory  to  every  reflecting  man  that  he  had  one  pur- 
pose, one  object  in  view.  That  purpose,  that  object  is  accomplished 
in  a  pre-eminent  degree,  of  discharging  the  duties  of  his  office  with 
more  fidelity,  with  more  iuteligence  than  any  other  man  that  ever  oc- 
cupied this  office,  since. its  creation,  present  company  not  excepted. 

Now,  Senators,  I  have  taken  up  a  good  deal  of  time,  and,  no  doubt, 
I  have  exhausted  a  good  deal  of  your  patience.  There  has  been  such 
a  mass  of  testimony,  of  3,000  pages  here,  that  it  has  been  impossible 
to  discuss  only  in  a  general,  discursive  manner.  There  have  been 
many  questions  involving  constructions  of  statute,  which,  without 
time  for  preparation,  counsel  for  Mr.  Ellis  could  only  give  you  their 
views  of  the  law  of  the  particular  cases,  not  of  the  particular  statute. 
That  having  done,  and  having  submitted  to  your  consideration  all  the 
facts,  all  the  law,  the  respondent  respectfully  and  earnestly  urges 
upon  you  to  consider,  ignoring,  disregarding,  any  consideration  of  a 
personal  or  political  character  in  its  investigation,  in  its  de;ormina- 
tion.  It  may  be,  Senators,  that  there  is  a  Moloch  stalking  U.  rough 
this  hall  that  demands  a  sacrifice,  and  it  may  be  that  DeWitt  0.  Ellis 
is  to  be  the  victim  for  immolation,  but  let  me  tell  you,  Senators,  that 
there  is  always  an  avenging  Nemesis  that  follows  in  the  wake  of  such 
decapitations.  There  is  a  power  above,'  beyond,  the  needs  of  the 
hour,  above,  beyond,  all  party  interests  or  partisan  dictates,  and  that 
power,  when  it  is  seen  to  fall,  is  veritably  the  "  voxpopuli,  vox  Dei,  " 
and  that  is,  the  sober  second  thought  of  the  people.  Popular  clamor 
to-day  may  demand  the  execution  of  a  man  ;  to-morrow,  the  sober 
second  thought  comes  and  comdemns  to-day  what  it  approved  yester- 
day. And  I  invoke.  Senators,  I  invoke  that  all  outside,  extraneous 
considerations,  should  be  ignored  and  discarded  in  the  strict  investi- 
gation and  determination  of  this  case,  and  the  judgment  to  be  placed 
upon  the  facts  and  the  law  together.  There  have  been  instances  in 
our  own  history  recently,  where  there  have  been  condemnations  forced 
by  outside  influences,  by  unreasonable  clamor,  by  insensate  prcju- 
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dice.  Who  is  there,  and  what  reflecting  man  is  there  in  the  United 
States  to-day,  but  what  wishes  the  stain  and  blo't  on  the  country's 
history  was  wiped  out,  and  black  lines  drawn  around  its  page,  of 
the  execution  of  that  unfortunate  woman,  Mrs.  Surratt,  forced  on  by 
unthinking,  clamoring,  and  unreasonable  prejudice.  But  there  are 
other  instances.  Take  this  case  of  Mrs,  Surratt,  how  many  hearts, 
how  many  reflecting  hainds  in  the  United  States  to-day  would  earn- 
estly, and  tearfully  repeat  what  was  said  of  the  oath  of  Uncle  Toby, 
that  the  accusing  angel  flew  to  heaven's  chancery  and  blushed  as  he 
gave  it  in,  and  the  recording  angel  as  he  wrote  it  down,  dropped  a 
tear  upon  the  word  and  blotted  it  out  forever. 

There  is  no  reflecting  mind  to-day  but  wishes  that  some  kind  re- 
cording angel  would  drop  a  tear  upon  the  sentence  which  was  pro- 
voked and  demanded  by  insensate  clamor.  But  the  sober  second 
thought  has  come  to-day.  We  can  all  see  the  error  that  was  then  com- 
mitted. There  may-be  such  a  things  there  may  be  something  per- 
meating this  atmosphere.  It  may  be  personal,  it  may  be  political,  it 
may  be  one  thing  or  the  other.  There  may  be,  I  say,  an  unreasoning 
prejudice  which  demands  the  immolation  of  this  respondent ;  but. 
Senators,  let  me  say  to  you  that  some  day  or  other,  the  sober  second 
thought  will  come  to  the  people,  and  they  then  will  demand  to  know 
the  reason  of  your  summary  decapitation  of  a  man  whose  record 
showed  that  he  discharged  his  duties  with  fidelity,  with  honesty,  and 
with  promptitude. 

Senator  Bixby  —  I  understand  Mf.  McGuire  to  state  in  his  closing 
argument  the  expense  of  this  investigation  was  some  $1,000  a  day.  I 
think  it  is  due  to  the  Senate  and  truth  to  say,  that  the  expense,  so 
far  as  compensation  is  concerned,  amounts  to  1395  per  day.  The  ex- 
pense of  printing  which  is  small,  will  .bring  it  up  somewhere  in  the 
neighborhood  of  $500  a  day,  I  do  not  think  the  impression  should  go 
abroad  that  the  expenses  are  $1,000  a  day,  when  they  are  in  the  neigh- 
borhood of  $500  a  day. 


Closing  AEGUMEisfT  on  behali?  of  the  Peoseodtion. 

Charles  Tbacx arose  and  said— Mr.  President,  the  Senate  has 
been  entertained  by  the  learned  gentleman  for  a  long  time  and  with  a 
great  variety  of  discourse,  sometimes  eloquent,  sometimes  witty,  and 
sometimes  metaphysical.  A  bolder  stater  exists  not,  as  shown  by  the 
exhibition  that  we  have  had  here  this  day. 

The  conclusion,  at  least,  that  this  respondent's  memory  is  to  be  per- 
petual for  the  faithful  performance  of  his  duty  is  Avonderful. 
Eight  on  the  heels  of  this  comes  the  declaration  that  he  would  fly 
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out  of  office  on  the  first  opportunity,  being  sick  of  it ;  that  he  would 
resign  within  twenty-four  hours,  even  if  acquitted  by  the  Senate. 
Things  that  are  well  done  are  pleasure  to  the  doer,  and  those  that 
serve  the  public  well  are  willing,  and  ought  to  be  willing,  to  give 
their  experience  for  another  term,  if  called  by  their  fellow-citizens  to 
the  place,  so  that  the  State  may  have  the  benefit  of  tried  and  approved 
public  servants. 

The  intention  of  the  statement  of  the  counsel  that  Mr.  Ellis  would 
not  hold  the  office  for  twenty-four  hours  after  this  proceeding  is  over, 
may  be  guessed  at.  Possibly  it  is  to  make  the  Senate  think:  "What 
is  the  use  of  turning  out  a  man  when  he  is  going  to  resign  ?"  Perhaps 
it  is  something  else;  and  the  Senators  must  Judge  of  that,  and  judge 
whether  they  are  to  be  influenced  by  a  thing  of  that  sort,  after  an  in- 
vestigation of  a  month,  when  he  could  have  resigned  at  the  commence- 
ment. It  was  rather  late  to  come  in  at  the  summing  up  and  say:  "I 
won't  hold  this  office  twenty-four  hours  after  this"  proceeding  is  over." 
Why,  then,  have  this  proceeding? 

But  now,  at  the  close  of  the  argument,  it  i?  claimed  that  the  Senate 
has  no  powftr  to  remove  the  Superintendent  of  the  Bank  Depart- 
ment; that  the  statute  has  been  repealed.  The  repealing  act  is  not 
found,  but  counsel  insists  that  the  Legislature  has  passed  a  law  at 
one  time,  that  any  person  holding  an  office  by  appointment  of  the 
Governor  and  consent  of  the  Senate,  may  be  removed  in  this  manner, 
and,  afterwards,  has  made  another  law  that  the  same  person  may  be 
removed,  without  consulting  the  G-overnor,  by  the  joint  resolution  of 
both  houses  of  the  Legislature;  and  the  second  07ie  repeals  the  first 
by  implication.  He  did  not  quite  say  that,  but  he  left  you  to  infer 
it.  I  am  happy  that  I  have  twenty  lawyers  before  me  in  this  Senate, 
and  I  Jieed  not  argue  that  point  any  more  than  I  should  argue  to  a 
layman  that  there  can  be  two  roads  from  one  town  to  another,'running 
in  different  directions,  and  both  arriving  at  the  same  end.  The  proper 
distinction  between  the  two  proceedings  is  this :  If  the  Governor  is  not 
in  concert  with  the  Legislature,  and  the  two  houses  of  the  Legislature 
are  in  concert  with  each  other,  the  Legislature  can  remove  an  officer 
of  this  kind  by  joint  resolution,  without  investigation  ;  and,  what  is 
more,  they  can  appoint  a  successor  by  joint  resolution,  without  con- 
sulting the  Governor.  That  statute  was  put  there  to  impose  certain 
restrictions  upon  the  Governor,  if  the  Legislature  thought  he  was  act- 
ing unwisely  or  untruly.  The  old  law  has  been  there  since  1830  — 
this  long  period,  almost  half  a  century  —  giving  to  the  Governor  the 
power  to  recommend  the  removal,  and  the  Senate  the  power,  ou  such 
recommendation,  to  remove  if  they  see  fit ;  and  it  has  been  used,  as 
found  advisable,  from  time  to  time. 
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The  only  peculiarity  about  this  case  is  that  the  Senate  have  given 
the  matter  au  open  investigation,  with  the  calling  and  examining  of 
wi(,nesses,  and  even  that  the  counsel  declares  was  unlawful,  as  he  says 
you  had  no  right  to  swear  witnesses. 

Then,  too,  it  is  said  by  the  learned  gentlemen  that  the  holding  over 
by  appointees  beyond  the  Governor's  term  is  a  modern  thing.  It  may 
be  modern  to  some  ancient  mind.  I  refer  to  the  'Eevised  Statutes,  1st 
volume,  page  116. 

"Every, person  duly  appointed, except  the  chancellor,  justices  of  the 
Supreme  Court  and  circuit  judges,  who  shall  have  duly  entered  upon 
the  duties  of  his  office,  shall  continue  to  discharge  the  duties  thereof, 
although  his  term  of  office  shall  espire,  until  a  successor  in  said  office 
shall  be  duly  qualified." 

There  is  no  stopping  with  the  Governor's  tei-m  in  that  statute.  The 
Eevised  Statute  of  1830  clears  it  out  of  the  way.  The  administration 
of  office  is  not  for  the  convenience  of  the  incumbent,  nor  for  the  dig- 
nity of  the  Governor,  but  for  popular  use  —  to  have  the  duties  per- 
formed properly  ;  and  hence  the  Legislature,  on  framing  this  statute, 
very  wisely  came  to  the  conclusion  that  all  officers,  except  certain  that 
were  specified,  should  hold  over  when  their  terms  ^expired,  and  thus 
this  man  held  over,  and  he  is  Superintendent  of  the  Banking  Depart- 
ment to-day  under  the  act  of  1830. 

Now  we  come  to  a  remarkable  thing  in  the  counsel's' argument.  I 
confess  that  I  am  not  quite  clear  enough  to  restate  it,  but  it  was  some 
thing  of  this  kind,  that  because  the  old  act  says,  "by  the  consent" 
(vol.  1,  page  123,  §  41),  "  all  officers  appointed  by  the  Governor,  with 
the  consent  of  the  Senate,  except  the  chancellor  and  justices  of  the 
Supreme  Court  aad  the  circuit  judges,  may  be  removed  by  the  Senate 
on  the  recommendation  of  the  Governor." 

He  says  that,  in  the  act  creating  this  office,  they  have  used  another 
word,  and  that  the  office  of  superintendent  is  to  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate.  The 
metaphysics  by  which  he  makes  oitt  the  slightest  difference  is  very 
hazy.  A  nomination  is  made  by  the  Governot;  and  what  does  the 
Senate  do  if  they  approve  it  ?  They  simply  confirm  it.  That  is  their 
"  advice."     If  that  is  not  the  word  you  want,  that  is  their  "  consent." 

They  consent  to  it  and  they  advise  it.  The  learned  gentleman  savs 
this  word  "  advice"  carries  along  the  idea  that  it  is  their  reasonable 
advice  in  the  nomination.  Under  the  Constitution  of  the  United 
States  and  in  Washington's  administration  the  question  arose.  It 
was  claimed  that  the  Senate  might  make  nominations.  It  was  exam- 
ined into ;  and  Washington  and  his  cabinet  determined  that  the 
Senate  had  no  right  to  make  nominations  ;  and  this  has  been  acted 
upon  as  a  perfectly  wise  conclusion.     The  nomination  comes  from  the 
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President,  and  the  advice  and  consent  are  giveii  by  ;,the  Senate,  by 
confirmation  in  eflfect,  saying  we  do  advise  to  have  this  man  in  office. 
The  chancellor  was  nominated  under  the  old  practice  "  by  the  advice 
and  consent  of  the  Senate."  That  was  the  former  mode.  The  Comp- 
troller was  appointed  in  that  way.  Did  the  G-overnor  haveto  wait  until 
the  Senate  advised  him  before  he  nominated  the  man  ?  The  Governor 
would  be  nowhere  in  that  case  ;  the  Governor  would  have  no  voice 
about  it,  and  the  Senate  would  have  it  all  in  its  own  hands.  It  was 
provided  the  Executive  should  make  the  nominations,  and  another 
body  should  give  its  advice  and  consent  to  them.  Sometimes,  in  the 
statutes,  the  word  is  "  advice,"  sometimes  "  consent,"  and  sometimes 
they  are  both,  and  the  meaning  is  the  same  every  time.  If  the  Sen- 
ate confirmed  the  Governor's  nomination,  it  was  their  "  advice,"  it 
was  their  "  consent,"  or  it  was  both. 

The  learned  gentleman  struggled  along  in  that  for  some  time,  and 
I  felt  reminded  of  the  old  saying  of  some  one  asking  a  Scotchman 
what  is  metaphysics  ?  He  said,  "  It  is  where  one  man  tells  a  thing 
to  another,  and  the  man  to  whom  it  is  told  don't  understand  it,  and 
he  who  tells  it  don't  understand  dt  himself."  I  [must  confess  I  am 
like  the  man  that  was  told,  who  did  not  understand  it,  and  it  yet 
remains  for  me  to  learn  whether  my  friend  understood  it. 

But  we  will  not  trespass  upon  your  time  in  regard  to  this,  but  turn 
to  another  part  of  the  defense.  The  whole  Government  is  arraigned 
here  as  prosecutor  of  an  innocent,  worthy,  honorable  public  servant, 
who  does  not  want  the  position.  The  whole  world  is  arraigned.  Sen- 
ators have  been  arraigned.  The  present  and  past  Governor  and  Leg- 
islature have  been  arraigned.  It  was  even  charged  by  the  counsel  who 
first  argued  on  behalf  of  the  respondeat,  in  his  summing  up,  that  all 
persons,  public  and  private,  have  neglected  their  duty,  except  the 
counsel  for  the  prosecution.  He  acquitted  us  of  that,  stating  that  we 
performed  our  duty,  but  everybody  else,  in  some  manner  or  other, 
neglected  theirs. 

Now  we  are  accused"  of  deceiving  the  Senate  by  a  brief  because, 
that  on  a  page  or  two  of  that  brief,  which  was  printed  before  Mr.  Ellis 
came  to  the  stand,  we  did  not  mention  some  things  that  we  had  never 
heard  of,  and  no  one  ever  heard  of  them,  until  he  spoke  of  them  here; 
accused  of  deceiving  the  Senate  because  we  did  not  print  them  in  the 
brief.  It  has  been  a  pretty  lively  work,  carrying  on  this  case,  and  we 
have  made  as  much  progress  as  we  could.  We  framed  and  printed 
the  brief  upon  the  basis  of  the  committee  testimony  at  first  ;  and  as 
fast  as  the  testimony  before  the  Senate  came  from  the  printers  we 
continued  the  brief  and  went  on  printing  it.  The  passages  where  we 
might  have  mentioned  what  Mr.  Ellis  swore  to,  were  printed  some- 
time before  Mr.  Ellis  appeared  upon  the  stand.     If  Mr.  Ellis'  testi- 
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mony  had  beeu  before  us  in  full — which  unfortunately  has  not  yet 
come  forward  printed  in  full  to  this  moment — we  should  have  made 
an  analysis  of  it,  and  put  it  in  the  brief  as  one  of  the  proper  elements 
to  show  the  absurdity  of  his  attempts  to  defend  himself  by  his  own 
testimony. 

What  were  these  things,  what  were  these  omissions  as  to  which  he 
complains  ?  They  were  conyersations  with  officials,  presidents,  sec- 
retaries and  trustees,  of  these  fraudulent  institutions  ;  he  seeing  them 
and  making  no  records  of  the  interviews  in  the  Banking  Department, 
leaving  no  trace  behind  in  writing,  and  having  no  witness  to  corrobo- 
rate him.  He  followed  this  kind  of  testimony,  by  showing  that  he  did 
nothing  except  to  let  them  alone,  according  to  his  general  "let  alone" 
policy.     That  is  all  I  have  to  say  in  reference  to  this  matter. 

I  think  we  did  right.  We  did  as  well  as  we  knew  how,  in  framing 
a  brief  for  the  Senate's  guidance. 

To  return  now  to  the  subject  of  the  mere  inquiry,  we  are  met  by  a 
bold  imputation  on  the  Executive.  Governor  Tilden,  says  the  counsel, 
was  satisfied  with  this  man,  and  left  him  in  office.  Tlie  Senate  know 
perfectly  well  that  when  Governor  Tilden  began  his  administration,  he 
sent  in  some  nominations  to  the  Senate  which  were  rejected  ;  and 
when  he  thus  ascertained  that  the  Senate  were  not  going  to  confirm  his 
nominations,  he  acted  like  a  gentleman  and  sent  in  no  more.  He 
treated  you  handsomely,  and  you  treated  him  handsomely  ;  and  you 
need  not  be  told  this  morning  that  there  was  no  use  of  his  putting  up 
the  names  of  candidates  for  nothing.  I  am  not  going  to  testify  what 
Governor  Tilden  thought  about  this  niian  ;  I  am  not  a  witness. 

They  say  these  charges  were  slumbering  in  the  office  of  the 
Executive  department  for  six  months.  Why,  gentlemen,  the  first 
charges  that  came  in  against  Mr.  Ellis  were  filed  in  October, 
1876,  and  what  could  Governor  Tilden  do  with  them  I  would  like  to 
know  ?  All  he  could  do  by  law  was  to  lay  them  before  the  Senate. 
Where  was  the  Senate  ?  Adjourned  sine  die.  Governor  Tilden 
could  do  nothing  in  the  matter.  He  could  not  remove  him  or  do  any 
thing  about  the  complaint,  and  so  it  stopped  right  there.  He  would 
not  be  Governor  when  the  next  Senate  appeared,  and  so  he  could  do 
nothing.  The  next  Executive,  Governor  Robinson,  comes  in  Janu- 
uary  1,  1877,  and  he  finds  here  an  office  vacant  by  expiration  of  the 
term,  and  the  incumbent  holding  over;  and  he  also  finds  some  acusa- 
tions  against  this  same  man.  If  Governor  Eobinson  had  taken  up 
those  accusations,  and  sent  them  to  tlie  Senate  and  asked  the  Senate 
to  remove  the  officer,  the  whole  world  would  have  cried  out  against 
him.  It  would  have  been  said,  "  first,  name  somebody  to  put  in  his 
place."  That  was  what  he  was  about  to  do.  It  was  a  matter  of  duty 
and  not  a  matter  of  option   with  him.     He  owed  it  to  the   State  o 
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New  York,  to  select  a  candidate  for  the  office.  He  did  so,  and  the 
candidate's  name  was  sent  to  the  Senate.  The  Governor  was  not  in 
haste  to  find  a  candidate,  but,  lilce  any  other  worthy  Governor,  took 
his  reasonable  time  to  look  around  and  think  before  determining  his 
Relection  of  the  man. 

Some  of  the  gentlemen  whom  I  have  the  honor  to  address  now,  will 
yet  know  what  it  is  to  be  Governor,  and  then  they  will  see  what  a 
grave  duty  it  involves.  A  Governor  is  not  to  appoint  a  man  to  an 
office  for  three  years  hastily.  On  the  seventh  of  March  he  sent  in  his 
nomination.  Then,  the  Senate,  with  no  indecent  haste,  but  with  pro- 
per care  took  up  the  question  of  confirming  that  nomination;  and  I 
think,  about  a  couple  of  weeks  after  that  they  made  up  their  mind 
and  rejected  it.  That  was  about  the  twenty-first  of  March.  On  the 
part  of  the  Governor,  his  conduct  was  exactly  right,  torriake  that  nom- 
ination to  fill  the  vacancy,  and  to  take  the  time  to  do  it  with  his  own 
satisfaction  ;  and,  when  his  selection  appeared  to  be  unsatisfactory  to 
the  Senate,  after  having  it  in  hand  for  a  fortnight,  then  another 
question  arose. 

The  Governor  has  before  him  these  charges — whether  he  had  exam- 
ined them  before  or  not.  I  do  not  know,  but  thjy  had  come  to  the 
department,  and  he  may  have  seen  them.  The  gentlemen  says  they 
were  in  a  pigeon-hole.  That  is  a  very  proper  place  to  put  them,  be- 
cause there  was  no  present  use  for  them,  but  when  the  new  nomina- 
tion failed,  there  was  no  use  for  them.  Gov.  Eobinson  then  draws 
them  out  and  sends  them  to  the  Legislature,  with  a  message  recom- 
mending the  removal  of  Ellis,  about  two  or  three  days  after  his  nom- 
ination was  rejected.  The  Senate,  with  a  promptitude  which  became 
such  a  subject,  proceeded  at  once  to  act  upon  the  matter.  On  the 
twenty-third  of  March  some  more  charges  were  sent  to  the  Governor, 
including  the  charge  about  the  Third  Avenue  Savings  Bank,  and  all 
the  charges  in  which  Mr.  Mack  is  named  as  the  complainant,  relating 
to  some  nine  institutions  in  all,  and  the  Governor  sent  these  in.  Every 
thing  has  been  done  in  the  usual,  proper  and  fair  way. 

It  is  painful  to  find  in  this,  as  in  any  case,  an  attempt  to  warp  a 
simple  inquiry  by  the  prejudice  of  party  politics.  Cannot  two  differ 
about  party  matters  without  carrying  that  controversy  in'o  an  issue 
on  a  charge  of  negligence  ?  We  m^y  differ  about  vai'ious  questions — 
about  education — whether  it  is  best  for  children  to  study  this  or  that, 
and  so  about  other  matters,  even  including  politics,  and  yet  recognise 
each  other's  honesty,  and  feel  sure  that  on  a  trial  like  this  justice 
alone  shall  rule.  The  Senate  once  sat  here,  trying  a  great  officer,  who 
was  a  leading,  prominent  politician,  Senators  in  conjunction  with 
the  judges  holding  a  court  of  impeachment,  and  trying  him  for  many 
days.     When  the  trial  was  ended,  you  would  not  know  what  was  the 


1888 

party  politics  of  these  Senators  by  their  decision.  In  earlier  days, 
when  we  had  the  Court  of  Errors,  and  the  Senate  sat  to  review  the  de- 
cisions of  all  the  courts  of  this  State,  sometimes  with  the  chancellor 
and  sometimes  with  judges  of  the  Supreme  Court  to  assist  it,  that 
Court  of  Errors  was  respected  and  accepted  as  a  set  of  men  who,  un- 
doubtedly, when  they  were  chosen  to  the  Senate,  were  active  partisans, 
but  whose  public  course  was  with  an  eye  single  to  the  public  good, 
and  who  did  not  feel  that  they  could  use  the  senatorial  power  to  make 
or  mar  a  party;  and  when  they  came  into  the  position  of  judges,  the 
judge  was  found  to  rise  above  the  man — the  Senators  showing  judicial 
mind,  judicial  character  and  judicial  habits,  in  reviewing,  and  some- 
times correcting  the  judgments  of  inferior  courts,  to  the  great  advan- 
tage of  the  law. 

It  would  be  a  sad  thing  if  we  should  see  the  force  of  party  politics 
enter  into  this  case  in  any  possible  form.  If  I  came  here  to  try  the 
case  on  the  basis  of  party  politics,  I  should  ask  nothing  but  the  blue 
book,  where  I  could  find  the  party  of  every  one  of  you  written  down, 
and  it  would  only  be  a  question  of  arithmetic  as  to  how  many  are  on 
one  side  and  how  many  on  the  other.  If  a  Senator  sitting  here  in  a 
court,  where  witnesses  are  examined  under  oath,  and  where  important 
public  questions — State  questions  and  moral  questions — are  consid- 
ered, is  not  capable  of  being  more  than  a  politician,  then  this  govern- 
ment is  not  worth  saving.  There  are  in  this  country  many  voters 
anxious  about  government  affairs,  actively  working  for  the  best  possi- 
ble good,  and  always  casting  their  votes,  who  do  not  recognize  any  party 
ties  or  any  party  obligations  ;  and  this  very  considerable  number  of 
people,  if  they  were  here,  would  lift  up  their  hands  in  horror  at  the 
idea  that  that  partisanship  is  to  be  considered  as  an  element  in  this 
present  case.  They,  without  preferences  one  way  or  the  other,  have 
learned  to  find  honesty  on  both  sides  ;  and  they  love  to  think  the 
country  safe,  without  placing  it  on  the  low  plane  of  party  interests. 

There  is  a  great  complaint  here  that  this  man  has  been  subjected  to 
two  trials.  It  is  like  that  fellow  who,  being  indicted  for  stealing  a 
horse,  claimed  that  he  ought  not  to  be  tried.  "I  have  been  tried  once 
or  twice  before.  They  tried  me  before  a  justice  of  the  peace,  and  he 
sent  me  to  the  grand  jury  ;  then  the  grand  jury  tried  me,  and  now 
you  are  going  to  try  me  a  third  time."  The  Senate  appoints  a  com- 
mittee to  inquire  into  the  matter.  They  made  certain  inquiries,  pend- 
ing which  approached  the  time  when  the  Senate  should  adjourn.  The 
committee  reported  merely  the  testimony  they  had  taken,  and  the  Sen- 
ate saw  it  was  a  large  subject,  and  would  take  time,  and  therefore  ar- 
ranged for  this  trial.  Mr.  Ellis  did  not  and  could  not  elect  to  be  tried 
by  the  committee.  Had  that  committee  any  power  to  deal  with  him 
or  determine  any  thing  about  him  ?     J^ot  at  all.     They  were  not  sent 
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out  for  any  such  purpose.     Where,  in   the    Constitution  and  Revised 
Statutes,  did  my  friend  find  that  kind  of  trial  for  a  case  like  this  ? 

All  the  way  through  there  is  a  grave  complaint  that  Mr.  Ellis  is 
called  to  account  for  mere  negligence.  We  were  met  with  the  idea 
that  there  was  nothing  charged  here  but  negligence,  no  smell  of  cor- 
ruption, only  neglect  of  duty.  It  is  true  that  the  complaints  and 
message  do  not  contain  any  charges  of  corruption,  or  taking  of  bribes 
and  itwill  be  recollected  that,  as  the  case  proceeded,  at  an  early  stage, 
there  was  some  evidence  offered  or  given  which  the  Senate  thought 
tended  towards  making  an  accusation  of  bribery  or  of  getting  money 
wrongfully  ;  and  the  evidence  was  rejected.  It  is  a  thing  we  rejoice  in 
that  there  is  nothing  of  that  kind  here  to  increase  the  labors  of  coun- 
sel ;  but  the  circumstance  that  nothing  of  that  kind  has  been  proved 
here  does  not  make  any  thing  against  Mr.  Ellis,  or  any  thing  for  him, 
on  the  actual  issue. 

There  is,  however,  I  must  say,  one  thing  in  the  charges  laid  before 
the  Governor  that  does  smack  a  little,  not  of  corruption,  but  of  active 
wrong  ;  and  that  is  that  Mr.  Ellis  deceived  the  Legislature,  or  tried  to 
deceive  it  by  the  lauguage  of  one  of  his  annual  reports.  Here  is  the 
passage  referred  to.  He  says  in  his  report  to  the  Legislature  of  1876 
—  speaking  of  the  Third  Avenue  Savings  Bank  : 

"  The  examination  of  the  bank  made  by  the  department  in  1876 
showed  conclusively  that  the  interests  of  the  depositors  required  the 
bank  to  discontinue  business  ;  and,  on  my  recommendation,  the  At- 
torney-General commenced  an  action,  and  placed  the  institution  in  the 
hands  of  a  receiver." 

That  is  the  passage  ;  and  the  complaint  is  that  he  does  not  say  the 
examination  of  the  bank  made  by  the  department  in  Marchjast  —  six 
months  ago  or  nine  months  ago  —  showed  conclusively  that  the  inter- 
ests of  the  depositors  required  the  bank  to  discontinue  business,  but 
he  Says,  "  in  1875  " — it  might  have  been  in  December  according  to  that. 
He  did  not  tell  when  it  was.  He  also  says  :  "  On  my  recommendation 
the  Attorney-General  commenced  an  action,  and  placed  the  institu- 
tion in  the  hands  of  a  receiver."  As  it  reads,  it  carries  the  idea  that, 
right  away,  when  the  examination  was  made,  he  handed  the  bank  over 
to  the  Attorney-General,  which  is  far  from  the  fact;  and  he  says  •'  On 
my  recommendation,  the  Attorney-General  did  so."  He  did  not  say 
any  thing  about  the  recommendation  of  the  people  to  him,  and  that  is 
charged  in  the  complaint  as  a  piece  of  language  used  for  the  purpose 
of  working  a  deception  in  the  mind  of  the  Legislature  as  to  his  official 
diligence  and  activity.  I  submit  it  without  any  further  argument, 
deeming  it  about  as  clear  a  case  of  intending  to  deceive  by  suppressing 
the  truth,  as  you  can  find  in  any  writing  or  printing. 

We  will  go  back  to  the  other  charges.     The  charges  are  "  neglect  of 
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duty" — mere  neglect.  The  Senate  will  allow  me  to  state,  that,  in 
your  resolution  you  say,  was  he  guilty  of  "  culpable  negligence  ?"  I 
find  all  the  dictionaries  give  "culpable,"  as  "that  for  which  a  man 
should  be  blamed,"  and  there  is  no  neglect  which  is  not  blameworthy 
in  some  degree,  and  culpable  in  some  degree.  There  are  a  great 
many  degrees  of  culpability  and  neglect,  and  some  rise  to  the 
grade  of  being  willful  neglect.  If  a  nurse  charged  with  the  care  of  a 
little  child,  goes  along  by  the  roadside,  and  occupies  herself  with  look- 
ing at  flowers  and  butterfles,  and  draws  out  a  yellow-covered  novel  from 
her  pocket  and  stops  to  read ;  and  the  child  strays  into  the  street,  in 
peril  of  its  life,  she  is  guilty  of  neglect,  aad  a  discreet  mother  will 
give  her  notice  that  she  can  remain  no  longer.  It  might  have  been 
a  very  serious  matter.  Such  neglect  might  have  caused  the  child  to 
be  run  over  and  killed.  It  is  negligence  ;  it  is  not  doing  a  thing 
which  should  be  done. 

Now,  suppose  this  same  nurse  while  reading  her  novel,  hears  the 
child  cry,  and  sees  it  sitting  in  a  mud-puddle  in  the  middle  of  the 
street,  and  saw  a  wagon  coming  that  way,  and  she  loves  het  novel 
more  than  the  child,  and  goes  on  reading.  That  is  "  willful  neglect." 
In  the  first  case  it  is  neglect  ivithout  any  willfulness,  and  in  the  second 
place  it  is  neglect  with  a  will. 

Our  laws  in  this  State  take  hold  of  that  distinction.  There  is  no 
criminal  punishment  for  oflBcial  negligence,  unless  it  is  willful  negli- 
gence by  a  man  with  his  eyes  open,  and  who  meant  to  act  as  he  did 
act  —  omitting  intentionally  to  do  a  certain  thing  which  he  should 
have  done. 

When  Hall  was  tried  in  New  York  for  neglect  of  duty  as  one  of 
the  board  to  audit  the  great  accounts  of  the  city  and  county,  there 
was  no  doubt  at  all  that  he  had  been  negligent,  but  the  jury  seem  to 
have  concluded  that  he  did  not  comprehend  what  he  was  doing,  and 
therefore  was  not  to  be  held  guilty  of  willful  neglect. 

The  statute  in  regard  to  willful  neglect  will  be  found  at  page  145  of 
the  Revised  Statutes,  volume  3.  You  can  only  punish,  then,  for  a 
willful  neglect  of  duty.  Suppose  a  sheriff  or  constable  receives  an  ex- 
ecution in  the  morning,  and  attends  to  his  garden  and  other  things, 
and  by  and  by,  towards  evening,  goes  over  to  look  after  the  man,  and 
the  man  has  run  away  and  driven  off  the  horses  upon  which  he  mio-ht 
levy  the  execution.  That  was  negligence,  but  mere  negligence.  But, 
if  the  officer  knew  the  man  was  preparing  to  go  away,  and  had  a  span 
of  horses  there,  and  it  was  easy  to  run  away  with  them,  then  his  neg- 
ligence IS  willful,  and  the  offense  of  the  statute  is  complete. 

You  do  not  say  "willful  neglect"  in  your  resolution;  but  was  he 
guility  of  gross  negligence  ?  Was  he  guilty  of  neglect  for  which  he 
was  culpable  or  should  be  blamed  ?    There  is  no  crime  charged  against 
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him  under  your  resolution  —  nothing  that  a  justice  of  the  peace  can 
talie  hold  of—  but  simply  the  question  "  has  he  neglected  his  duty?  ' 
The  real  question  before  you  is,  "Shall  this  man  be  continued  in  his 
oflBce  or  not  ?  "  But,  before  you  decide  that,  you  wish  to  know  how 
he  has  performed  the  duties  of  his  office.  Has  he  done  his  official 
duty,  or  has  he  culpably  neglected  it  and  left  it  undone  ? 

The  British  government  found  itself  in  just  such  a  position  as  this. 
During  our  civil  war  cruisers  were  fitted  out  in  British  ports,  under 
various  disguises,  and  the  Alabama  was  one  of  them,  and  when  the 
case  went  to  the  Geneva  Arbitration,  the  question  for  that  high  tri- 
bunal was  whether  the  British  government  had  been  guilty  of  neglect 
of  duty.  There  was  not  in  the  American  case  the  slightest  imputation 
of  evil  intention  on  the  part  of  the  British  government.  The  idea  that 
the  British  government  deliberately  meant  to  harm  us  was  not  thought 
of  for  a  moment.  The  line  of  argument  was  that  such  parties  fitted 
out  and  sailed  such  a  vessel,  and  so  did  certain  mischief,  and  that  the 
British  government  had  good  opportunities  to  know  what  was  going 
on,  from  information  that  came  to  it  through  Mr.  Adams,  and  other- 
wise, and  yet  did  not  move  fast  enough  in  regard  to  it.  It  locked  the 
stable-door  after  the  horse  was  stolen.  It  was  pure  neglect  without 
any  will,  without  any  crime,  and  for  that  they  paid  the  money,  the 
£3,000,000  sterling. 

The  things  omitted  in  this  wbrld  seem  to  some — have  struck  my 
learned  friends  on  the  other  side  —  as  not  so  serious  as  things  done; 
but  we  read  in  that  Holy  Book  here,  upon  which  the  witness  is 
expected  to  put  his  lips  before  he  can  speak  in  this  court,  that,  in 
that  great,  grand  assize,  when  men  are  to  be  acquitted  or  condemned, 
the  charge  will  be  not  that  this  man  committed  a  burglary  and  that 
one  a  murder.  The  King  will  say  :  "  I  was  hungry,  and  ye  gave  me 
no  meat;  I  was  thirsty,  and  ye  gave  me  no  drink;  I  was  a  stranger, 
and  ye  took  me  not  in;  naked,  and  ye  clothed  me  not;  sick,  and  in 
prison,  and  ye  visited  me  not."  Then  the  ready  self-apologists,  in  full 
chorus,  will  demand  when  they  saw  the  King  hungry,  or  thirsty,  or 
in  want,  and  did  not  minister  to  him.  But  the  King  will  reply  : 
"  Inasmuch  as  ye  did  it  not  to  one  of  the  least  of  these,  ye  did  it  not 
to  me." 

Look  through  this  judgment  scene,  drawn  by  the  Master  who  could 
speak  as  never  man  spake,  and  you  will  see  that  neglects  of  duty  — 
the  negative  faults — strike  the  divine  conscience  as  most  noticable 
and  most  culpable. 

Mr.  Ellis  had  a  high  office,  with  ample  powers  and  ovious  duties; 
yet  his  office  was  not  that  of  a  supreme  arbiter,  to  watch  over  the 
general  interests  of  commerce,  with  discretion,  to  sacrifice  a  few 
hundreds  or  thousands  of  depositors  in   the  Third  Avenue  Savings 
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Bank  for  the  good  of  Wall  street  and  commerce  generally.  His  office 
required  him  to  watch  over  those  savings  banks  and  see  that  the  de- 
positors had  justice  done  them, a  and  not  make  one  sacrifice  for  the 
benefit  of  the  others.  He  had  the  means  of  inquiry;  he  had  the 
means  of  running  down  to  New  York  in  five  hours  at  any  time  ;  he 
had  a  man  in  New  York  for  his  examiner;  he  could  have  sent  a 
dozen  men  ;  it  was  costing  the  State  nothing ;  the  institutions  had  to 
pay  for  it.  It  was  in  his  power  to  find  out,  but  he  did  not  find  out 
all  ;  he  found  out  too  much  for  his  good  or  for  his  credit.  If  he  did 
not  find  out  all  he  was  guilty,  and  should  be  removed  from  his  ofifioe. 
If  you  were  to  name  a  successor  to  him,  I  venture  to  say  you  would 
name  a  man  who  would  not  be  caught  napping  about  such  things  ; 
you  would  put  a  man  there,  who  was  all  eyes  and  ears  and  hands  to 
perform  the  functions  charged  on  this  office  for  the  protection  of  these 
people. 

His  good  intentions  are  talked  about.  I  might  quote  from  a 
minister  of  a  former  day  about  a  certain  region  to  be  avoided,  which 
he  said  was  paved  with  good  intentions.  Good  intentions  do  not 
give  bread  to  the  hungry  and  water  to  the  thirsty.  We  want  good 
deeds;  and  often  a  man  is  characterized  badly  by  what  he  leaves 
undone. 

My  learned  friend  extolled  the  diligence  of  Mr.  Ellis  in  his  behavior 
when  he  first  came  into  office.  He  said  the  first  examination  he  made 
was  of  the  Third  Avenue  Savings  Bank.  The  new  brooni  swept 
clean  that  time,  and,  if  always  afterward,  it  was  nothing  but  a  broom- 
stick, we  will  give  it  the  credit  of  being  a  good  b]-oom  that  day.  It 
was  high  time  he  should  examine  that  bank.  He  had  before  him  the 
reports  of  the  former  year,  from  which  he  could  see  that,  from  a  large 
surplus,  it  had  dropped  down  to  about  $13,000.,  and  he  knew,  as  every 
man  knows  that  reads  the  newspapers,  that  there  had  been. drawn  out 
of  it  the  previous  year  $1,500,000  to  pay  depositors,  and  he  must  have 
known  that  constant  dipping  out  at  the  top  would  pretty  soon  leave 
a  poor  residuum  at  the  bottom.  He  had  to  do  nothing:  but  look  at 
the  annual  reports  to  see:  Eeal  estate,  over  $500,000;  State  bonds 
and  securities  of  that  sort,  over  $500,000 ;  bonds  and  mortgages, 
$296,000.  Three-fourths  of  these  had  become  pretty  dull  assets,  where 
imagination  could  figure  upon  the  value  ;  and  it  is  a  ,  farce  to  value 
largely  upon  what  would  come  out  of  them.  He  recognizes  it  in  his 
testimony  as  one  of  the  weakest  banks.  It  had  been  strong,  but  it 
was  weak. 

You  know,  gentlemen,  the  process  of  getting  $4,500,000  together  in 
forty-five  days  would  be  very  likely  to  reduce  the  assets.  If  you  have 
a  bank  that  is  good,  and  you  draw  that  bank  down  half,  its  surplus 
should  be  just  as  great  afterward  as  it  was  before.     If  the  assets  were 
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$1,000,000,  and  its  surplus  1200,000,  and  it  pays  off  half  a  million, 
there  will  be  left  a  surplus  of  $200,000  on  the  remaining  assets  $500,- 
000.  The  surplus  is  not  affected  ;  bnt  if  it  had  at  first  in  its  assets  a 
lot  of  poor  things,  damaged  property,  and  uncertain  securities,  they 
are  not  the  ones  on  which  the  needed  money  would  be  raised.  Some 
good  things  would  probably  be  sacrificed  in  raising  the  $4,500,000. 
It  is  very  odd  if  they  were  not;  and  the  bank  would  doubtless  borrow 
some  money  at  high  prices,  supposing  they  could  go  through  thereby. 
The  trustees  did  go  through  ;  and  thus  made  up  their  report  for  Jan- 
uary, as  showing  they  had  their  heads  just  above  water.  Ellis  ap- 
pointed three  men  —  I, agree  they  were  first-rate  men — Eeid,  Aldrich 
and  Vrooman,  who  knew  what  they  were  about;  and  they  went  to  the 
bottom  of  the  concern,  and  showed  him  a  beggarly  account  of  empty 
boxes. 

With  this  before  his  eyes,  Mr.  Ellis  did  nothing.  He  let  it  alone. 
The  trustees  went  on  as  before.  My  learned  friend  says :  What  is  a 
shortage  of  one-half  of  one  per  cent,  on  a  savings  bank?"  It  is  a 
horrible  thing.  He  says  foreign  insurance  companies,  and  others,  are 
allowed  to  go  on  until  they  have  lost  twenty  per  cent  of  their  capital. 
Yes,  but  suppose  they  had  lost  all  their  capital  and  more.  That  ia 
the  diflference  between  them  and  a  savings  bank.  The  insurance  com- 
pany loses  twenty  per  cent  of  its  $300,000  capital.  It  has  $160,000 
leff.  A  commercial  house  has  $20,000  in  merchandise,  and  lose 
$5,000.  It  is  good  yet.  It  has  $15,000  left.  But  suppose  it  has  lost 
$21,000  ?  Then  it  is  $1,000  short,  and  not  worth  a  farthing.  It  has 
$15,000  and  owes  $16,000.  The  merchant  that  would  trust  it  after 
knowledge -of  that,  ought  to  be  sent  to  the  idiot  asylum.  If  a  man 
represented  himself  as  solvent,  and  obtained  credit  thereby,  when  he  was 
not  worth  enough  to  pay  his  debts,  y6u  would  send  him  to  State  prison 
—  that  is  the  place  for  him  —  for  lying  and  false  pretenses.  A  savings 
bank  having  no  capital,  when  once  it  sinks  below  water,  is  gone. 
There  is  nothing  to  buoy  it  up. 

Then  we  are  told  that  no  harm  came  out  of  this ;  that,  really,  the 
depositors  in  savings  banks  are  n* longer  the  poor;  that  they  are  the 
rich  men  who  put  in  $5,000  the  Mallons  and  the  like.  There  were 
only  three  bank  deposit  books  produced  to  the  committee,  and  one 
of  them  was  the  bank-book  of  Mrs.  Gorman,  a  poor  woman  who  showed 
that,  at  the  time  of  that  March  examination,  she  had  $100  in  this  bank? 
and  on  the  tenth  day  of  September  thereafter,  she  deposited  $100  more, 
for  which  deposits  of  $300  she  has  got  only  fifteen  per  cent.  The  final 
report  about  that  case  shows  there  was  $1,400,000  owing  to  7,000  peo- 
ple, and  it  was  an  average  of  $300  to  a  depositor. 

The  idea  of  invoking  sympathy  for  a  man  on  his  removal  from  office 
is  very  strange  indeed,  in  view  of  the  suffering  he  has  caused  these 
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poor  creatures  who  have  denied  themselves  pleasures  and  comforts  to 
lay  up  a  little  something  for  a  wet  day.  If  this  tate  of  deposits  in 
savings  banks  is  to  be  an  example  for  the  servant  girls,  they  will  spend 
their  money  on  ribbons  and  feathers  and  candy ;  and  the  young  men 
will  thi-ow  it  away  on  wines  and  cigars,  instead  of  laying  it  up  in  a 
savings  institution. 

I  come  now  to  deal  with  the  three  questions  submitted  by  one  of  the 
learned  body  before  me,  the  Senator  from  the  Thirty-first.  ^ 

"  1.  In  continuing  to  pay  its  depositors  subsequently  to  March,  1875, 
was  the  Third  A. venue  Savings  Bank  guilty  of  a  fraud  upon  the  United 
States  bankrupt  act,  by  making  preferential  payments  within  the 
meaning  of  the  thirty-fifth  and  thirty-seventh  sections  of  that  act ;  if 
so,  does  the  reason  urged  by  the  respondent  afford  any  justification  for 
permitting  such  a  fraud  to  be  perpetrated  ?" 

I  answer  that  the  bankruptcy  act  makes  it  a  fraud  in  any  man  who 
is  insolvent  to  prefer  one  creditor  over  another.  It  is  a  piece  of  law 
that  has  sti'uggled  through  the  judicial  mind  a  great  while,  but  has 
not  had  its  place  in  the  statute  law  of  the  State.  The  bankrupt  act 
has  put  forward  that  doctrine,  that  it  was  a  fraud  for  an  insolvent 
man  to  take  a  share  of  his  property  which  belonged  to  one  and  give  it 
to  another,  by  paying  to  one  more  than  his  jnst  share  in  a  fair  divis- 
ion.    That  is  a  fraud  under  the  bankrupt  act. 

"2.  Were  the  payments  to  depositors  made  by  the  Third  Avenue 
Savings  Bank  subsequent  to  March,  1875,  in  violation  of  the  provisions 
of  section  9  of  article  1  of  title  '2  of  chapter  18  of  part  1  of  the  Eevised 
Statutes,  which,  in  substance,  forbids  any  payment  by  moneyed  cor- 
porations when  insolvent  or  in  contemplation  of  insolvency,  with  in- 
tent of  giving  a  preference  to  any  particular  creditors  over  other  cred- 
itors ;  if  so,  does  the  reason  virged  by  the  respondent  afford  any  justifi- 
cation for  permitting  such  violation  of  the  statutes  ?" 

Here  we  come  to  the  instance  where  we  must  apply  the  great  doc- 
trine "Equality  is  equity."  Moneyed  corporations  are  forbidden  to 
make  preferences,  if  they  are  insolvent ;  and  it  is  a  fraud  in  them  to 
infringe  upon  it,  and  is  a  breach  of- that  statute. 

"?.  Was  the  receipt  of  the  deposits  by  the  Third  Avenue  Savings 
Bank  after  March,  1875,  without  any  notification  to  depositors  of  its 
insolvent  condition,  a  fraud  upon  each  depositor  according  to  the  law 
of  this  State,  as  laid  down  in  the  cases  of  Mchols  v.  Pinnear  (18  N. 
Y.  E.  295),  JTemiequinu  v.  Naylor  (26  N.  Y.,  139),  Stewart  v.  Stras- 
lurger  (51  How.,  388),  Bmvn  v.  Montgomery  (20  N.  Y.,  287),  Oliaffee 
v.  Flint  ^{21  Lans.,  81).  If  so,  does  the  reason  urged  by  the  respondent 
afford  any  justification  for  permitting  the  perpetration  of  such  fraud 
upon  the  depositors  in  said  bank  ?" 

The  legal  doctrine  is  stated  in  the  cases  cited  by  the  Senator. 
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There  is  a  later  case  still,  which  is  uot  fully  reported  in  the  books, 
and  of  which  I  have  a  note  here. 

The  failure  of  Duncan  &  Sherman,  mentioned  in  the  evidence 
on  this  trial,  did  not  so  much  make  so  great  a  cra^h  in  New  York  as 
it  has  make  its  mark  upon  the  legal  history  of  the  State.  Shortly 
before  their  failure,  one  of  their  customers  supposing  them  to  be 
perfectly  solvent,  paid  them  money  for  a  draft  on  London.  The 
draft  was  not  accepted  and  never  was  paid.  He  sued  Duncan, 
Sherman  &  Co.,  for  it  and  had  Mr.  Duncan  arrested,  Duncan  went 
to  the  court  to  get  rid  of  the  arrest.  In  the  Supreme  Court  it  was 
held  thus: 

"  Although  a  banker  or  trader  in  embarrassed  circumstances  who 
is  struggling  in  good  faith  to  retrieve  his  fortunes  is  not  compelled  to 
disclose  the  fact  of  his  embarrassment  to  persons  dealing  with  him; 
yet,  if  he  is  at  the  time  hopelessly  insolvent,  he  is  guilty  of  a  fraud,  if, 
by  virtue  of  his  supposed  solvency,  and  well-established  credit,  he  con- 
tracts obligations  which  he  cannot  reasonably  expect  to  pay.  Persons 
dealing  with  the  bankrupt  in  good  faith  and  in  reliance  upon  his  ap- 
parent solvency  will  be  protected  against  the  consequences  of  the  con- 
cealment by  the  banker  of  his  real  condition  if  he  is  at  the  time  not 
merely  insolvent  but  bankrupt  and  where  such  concealment  involves 
a  degree  of  bad  faith  from  which  the  law  would  imply  fraud  although 
no  actual  representation  has  been  made." 

The  case  went  to  the  Court  of  Appeals ;  and  the  order  was 
afiBrmed.  The  decision  is  not  yet  published,  but  a  syllabus  of  it  is 
contained  in  the  Albany  Law  Journal,  thus  :  "What  circumstances 
authorize  arrest  for  fraud.  Broker  selling  exchange.  D.  &  S.  had 
for  some  time  carried  on  an  extensive  business  as  bankers  and  brok- 
ers, dealing  in  exchange.  They  lived  in  princely  style,  had  an  elegant 
banking-house,  with  numerous  clerks,  and  were  reputed  wealthy. 
Plaintiff,  who  had  done  business  with  them  for  several  years  and 
believed  them  to  be  perfectly  solvent,  on  the  twenty-first  of  July 
purchased  in  the  ordinary  way  their  sight-draft  on  the  Union  Bank  of 
London  which  was  presented  at  the  Union  Bank  early  in  August  and 
payment  refused,  and  the  draft  was  not  paid.  On  the  twenty-seventh 
of  July  D.  &  S.  made  a  general  assignment  for  the  benefit  of  creditors 
when  it  appeared  that  they  were  indebted  to  the  extent  of  $5,000,000, 
mostly  due,  and  had  assets  to  the  amount  of  less  than  $3,000,000. 
The  firm  kept  correct  books  and  at  and  prior  to  the  time  of  the  sale 
of  the  draft  to  the  plaintiff,  the  firm  knew  of  their  embarrassment  and 
endeavored  to  obtain  help  from  European  parties.  It  did  not  appear 
how  they  became  insolvent,  or  what  reason  they  had  to  hope  they 
could  go  on  in  their  business. 

Held,  that  D.  &  S.  must  be  held  to   have  intended   what  was  the 
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inevitable  consequence  of  their  conduct,  namely,  to  cheat  and  defraud 
all  persons  whose  money  they  received,  and  whom  they  failed  to  pay, 
and  the  plaintiff  was  entitled  to  an  order  of  arrest  against  them  under 
the  provisions  of  the  Code,  section  179,  subdivision  4,  that  such  order 
is  allowable  where  the  defendant  shall  have  been  guilty  of  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which  the  action 
is  brought.     {Roehling  v.  Duncan  et  al,  opinion  by  Earl,  J.) 

Second.  Held,  also,  that  the  fact  that  at  the  time  the  draft  was  sold 
D.  &  S.  were  shown  by  their  own  books  to>ave  had  a  large  amount 
of  money  to  their  credit  in  the  Union  Bank,  no  suflBcient  part  of  that 
money  having  been  set  apart  for  the  payment  of  the  draft,  could  not 
affect  the  case. 

There  was  nothing  said,  but  the  defendants  were  known  as  a  large 
banking-house.  Their  reputation  was  perfectly  good,  and  they,  them- 
selves, knowing  they  were  bad,  did  not  tell  the  customer.  This  prin- 
ciple has  been  discussed  somewhat  in  the  cases  noticed  by  Senator 
Sprague.  It  fits  exactly  this  case;  that  that  Third  Avenue  Bank  is 
guilty  of  fraud,  and  its  officers  liable  to  be  arrested  by  every  deposi- 
tor defrauded  in  that  way  ;  aad  the  question  is,  how  that  bears  upon 
JVIr.  Ellis  ?  Could  he  say  "  I  did  not  know  any  thing  about  it  ?  " 
Mr.  Ellis  knew  before  ;  he  knew  in  March  that  the  bank  was  insol- 
vent ;  he  knew  it  all  the  summer  until  the  whole  thing  dropped  like 
a  dead  carcass  into  his  hands  iu  the  fall.  It  went  on  until  there  was 
$96,000  put  in  by  new  depositors  which  they  never  drew  out.  There 
was  a  question  in  Eoebling  v.  Duncan  about  the  intent  of  Duncan 
affecting  the  question  of  his  criminality,  whether  he  could  be  arrested 
and  sent  to  jail  without  proof  of  active  fraudulent  intent ;  all  of 
whicli  has  nothing  to  do  with  the  determination  of  the  question  of 
whether  Mr.  Ellis  was  vigilant,  diligent  or  negligent.  The  case  shows 
that  the  Third  Avenue  Bank  was  committing  daily  fraud,  and  our 
proofs  convict  Ellis  of  neglect  to  stop  its  operation. 

Webster's  Dictionary  defines  "  neglect "  to  be  "  an  omission  to  do  ;" 
and  to  illustrate,  he  uses  this  expression  :  "  Neglect  is  usually  the 
child  of  sloth  or  laziness,  and  the  parent  of  disorders  in  business,  often 
of  poverty.     It  is  the  not  doing." 

Burrill  defines  it  as  "  omission  of  care  or  want  of  care  "  or  as  "  inat- 
tention, not  attending  'o  his  duties  ; "  in  short,  the  not  doing  a  thing, 
wilfull  or  not  willful. 

If  a  hired  man  does  not  do  his  work,  does  not  rise  in  the  morning 
and  do  the  things  that  should  be  done  around  the  barn,  does  not  fasten 
up  the  gate  as  he  should,  be  neglects  his  duty;  he  is  not  the  man  that 
you  want,  and' he  should  be  dispensed  with. 

Some  complaint  is  made  here  that  this  respondent  has  been  harshly 
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dealt  with  by  us,  that  we  have  gone  into  his  office  and  taken  his  papers 
and  brought  them  all  to  the  public  eye  of  the  Senate. 

Mr.  President  and  gentlemen  of  the  Senate,  we  thought  it  was  our 
duty  when  we  represented  the  State  of  New  York,  to  find  the  evi- 
dence which  this  man  had  in   what  he  called  his  ofiSce  ;    but  it  is 
the  counting-room  of  the  State  of  New  York.     If  one  of  you  gentle- 
men has  a  clerk,  against  whom  there  comes  a  complaint,    do  you    not 
dare  to  go  into  your  own   counting-room,  and    look  at   the  securities 
there  ?     We  thought  the  State  of  New  York   had  a  title  to  go  into  its 
office,  and  call  its  own  clerks  up  and  ask  them  questions,  and   we  did 
t  ;   and,  if  there  was  any  wrong  about  it,  it  was  our   blunder,   and  a 
willful   blunder,  we   did  it   deliberately.     We  thought   the  State  of 
New  York  was  entitled  to  know  all  about  that,  and  therefore   we  had 
the  papers  brought  here.     The  papers  in   this  case   against  this  man 
on  the  charge  of  "  negligence  "  are  mostly  from  his   own  office.     We 
bring  the  record  from  right  under  his  eye.     We  did  not  call  him  as 
a  witness,  for  reasons  that  are  very  obvious.     Not  much  weight  is  due 
to  his  testimony.     We  called  all  the  officials  in  the  office — Mr.  Lamb, 
Mr.  Smith,  Mr.  Werner — young  Mr.  Ellis,  we  did   not   call.     He  was 
a  son   of   the  superintendent,  and  it  would  have  been  an  unmanly 
thing  for  us  to  bring  him  here.     We  subpoenaed  the   examiners,  men 
of  his  choice,  Aldrich,  Eeid  and  Vrooman,  and  we  brought  them  here 
and  let  you  see  them  ;  and  we  went  around  and  found  the  receivers, 
who  finally  investigated  all  these  banks,  the  officers  of  the  government, 
and  who  are  a  most  respectable  body  of  men.     Very  few  men  have 
made  a  handsomer  appearance,  all  showing  they  knew  what  they  were 
doing,  frankly  telling  every  thing  ;  and  in  some  instances  it  was  quite 
extraordinary  to  see  the  amount  of  ability  they  displayed,  as  in  the 
case  of  Mr.  Best,    in   pursuing  the  affairs  'of  the   German  Savings 
Bank  of  Morrisania  to  the  end.     If  there  was  ever  any  thing  fair  in 
the  world  it  was  this  course   of  going  right  to  the  man's  own  official 
premises  and  letting  the  papers  tell  their  own  story.     There  we  find 
the  report  of  the   Third  Avenue  Savings  Bank  being  examined  in 
March,  1873.     Mr.  Stewart  said  on  the  stand  in  New  York,  before  the 
committee,  that  if  he  had  had  that  report  of  the  examination  of  1873 
before  him  at  the  time  when  Mr.  Ellis  called  on  him  in  the  summer 
of  1875,  he  should  have  pronounced  that  the  bank  ought  to  have  been 
closed  up  immediately  ;  yet  it  goes  on  to  1874  and  1875   from  bad  to 
worse.     It  was  going  down  hill  and  nothing  could  stop  it.     When  the 
examiners  reported  in  March,  1875,  they  showed  a  deficiency  of  $219,- 
000 ;  and   at  the  same  time,  recollect,  these  excellent  examiners  said 
they  did  not  go  on  and  reappraise  the  real  estate  at  all,  but  took  it  at 
the  old  figures,  although  it  had  begun  to  fall  in  September,  1873.    It 
was  all  run  down  ;  they  did  not  look  at  that  at  all,  because  the  bank 
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was  beyond  remedy  ;  they  saw  the  deficiency  was  so  large  that  it  was 
not  worth  while  to  look  into  the  value  of  the  real  estate  and  both  of 
them  swear  to  it.  No  doubt,  if  they  had  made  a  canvass  of  the  value 
of  that  real  estate  at  the  time,  and  had  valued  the  $115,000  of  trustee 
bonds  at  what  they  were  worth  —  five  or  ten  cents  on  the  dollar  — you 
would  have  seen  the  bank  had  a  deficit  of  nearly  $500,000,  instead  of 
$319,000. 

It  has  not  been  destroyed  by  the  receivership.  It  has  been  well- 
managed.  The  court  had  these  bonds  appraised,  and  they  sold  as  near 
as  they  could  to  the  appraisal  price,  but  there  were  the  old  charges 
and  liens  upon  them,  so  that  the  valuation  is  not  the  whole  story,  but 
the  amount  of  taxes  and  assessments  must  be  found  and  deducted 
before  there  are  any  net  proceeds  for  the  receiver.  There  was  some 
difference  in  the  testimony  as  to  the  value  of  that  banking-house,  but 
the  experts  of  New  York  examined  before  the  committee,  say  it  was 
never  worth  over  $140,000.  Mr.  Eeid  testifies  that  in  October,  1874, 
Mr.  Ellis  and  Reid  went  there  to  look  into  these  concerns  of  this 
bank,  and  found  it  largely  deficient,  but  no  return  of  such  examina- 
tion was  filed,  and  no  further  examination  was  made  till  March,  1875. 
The  bank  went  on  until  the  trustees  caused  it  to  be  closed.  When 
they  asked  Ellis  to  close  it,  he  complied.  These  trustees  met  in  New 
York  at  half-past  seven  in  the  evening,  and  resolved  to  send  a  com- 
mittee to  Albany  to  have  the  bank  put  into  the  hands  of  a  receiver  by 
the  superintendent,  and  the  next  morning,  at  ten  o'clock,  the  thing 
was  all  over,  and  Mr.  Carman,  who  went  up  the  secretary,  was  ready 
to  return  as  receiver. 

There  has  been  some  complaint  made  of  receiverships,  generally,  and 
the  passage  was  quoted:  "  If  it  was  no  better  for  the  concern  to  go 
on  than  to  be  delivered  to  the  tender  mercies  of  a  ring  receivership." 
We  understand  what  a  ring  receivership  was.  It  was  a  receivership  to 
pluck  the  funds  and  not  to  take  care  of  them.  Mr.  Carman  was  a 
pretty  good  example  of  a  ring  receiver.  He  was  turned  out  afterward, 
as  being  unworthy  of  his  place,  by  a  judge  of  the  Supreme  Court, 
upon  a  clear  and  well-settled  principle  of  law,  and  a  new  and  proper 
receiver  put  in  his  place. 

All  these  pending  receiverships  have  been  managed  with  care  to  give 
the  depositors  their  money.  It  is  not  the  tendency  of  a  receivership 
to  work  the  destruction  of  property,  unless  it  is  a  ring  receivership. 
The  appointment  is  for  the  purpose  of  taking  care  of  the  property 
and  obtaining  the  best  price.  Two  savings  banks  had  receivers 
appointed  on  the  application  of  depositors,  without  going  near  the 
superintendent,  and  in  two  other  institutions,  the  Loaners'  Bank  and 
the  Loan  Company,  receivers  were  applied  for  by  their  stockholders 
and  creditors. 
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The  notion  that  a  receivership  is  not  a  good  thing  has  no  valid 
foundation. 

All  thfse  gentlemen  so  appointed  were  men  of  respectability  and 
consideration.  They  went  on  carefully  and  did  the  best  they  could 
with  their  subject.  What  depositor  in  one  of  these  savings  banks, 
what  depositor  to-day,  waiting  to  see  what  may  come  out  of  the  ruins 
through  the  receivership,  would  be  willing  to  put  it  back  into  the  hands 
of  the  trustees  to  have  them  manage  it  ? 

Senator  Hammond  —  I  move  that  the  Senate  do  now  take  a  recess 
till  4  p.  M. 

The  President  submitted  the  question  on  the  motion  of  Senator 
Hammond,  and  it  was  decided  in  the  affirmative. 

The  Senate- thereupon  took  a  recess  to  4  p.  m. 


Saratoga  Springs,  August  17, 18?7  —  4  p.  m. 

The  Senabt'  reconvened.     A  quorum  present. 

Continuation  of  the  closing  argument  on  behalf  of  the  State. 

Mr.  C.  Tracy  continued  as  follows : 

Mr.  President,  in  the  course  of  the  trial,  a  studied  attempt  was  made 
to  prejudice  the  court  against  Mr.  Smith  as  a  witness.  Mr.  Smith  was 
criticised  by  the  counsel  for  doing  a  thing  which  any  honest  and  true 
man  always  will  do.  One  day  near  the  close  of  the  morning  session, 
he  was  examined,  and  many  questions  were  put  to  him.  When  the 
Senate  took  its  recess,  he  went  to  the  stenographer  and  said:  "  I  am 
apprehensive  that  I  have  expressed  myself  wrongly  about  something 
there,  and  I  would  like  to  see  how  it  is."  He  went  over  the  testimony 
with  the  stenographer,  and  what  the  result  was  I  never  knew  until  he 
came  at  the  opening  of  the  afternoon  and  said  he  desired  to  correct 
his  testimony.  He  came  to  the  stand  and  by  leave  of  the  Senate  gave 
his  testimony  as  he  meant  to  have  it,  for  he  had  incautiously  expressed 
it  wrong  before.  It  was  the  act  of  a  man  tenacious  of  truth  and  scru- 
pulous of  having  any  thing  erroneous  stand  on  his  authority,  although 
the  error  was  unintentional.  This  is  in  his  favor  ;  many  a  man  may 
say,  "  I  meant  it  right,  and  I  do  not  care  how  the  stenographer  has  it 
down,  that  is  none  of  my  business."  But  it  was  otherwise  with  Mr. 
Smith. 

There  is  an  attempt  to  contradict  him  as  to  a  tabulation  of  the  bank 
report  of  July  1, 1873,  made  by  the  Third  Avenue  Savings  Bank.  Mr. 
Ellis  attempts  to  contradict  him.     We  will  see  how  he  does  it. 

Before  the  Senate  Smith  swore  that  he  took  up  that  report,  scru- 
tinized it  and  made  tables  about  it,  and  gave  the  tables   to   Mr.  Ellis, 
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produced  a  copy  which  occupied  two  or  three  pages  of  the  record,  a 
careful  analysis  and  criticism  of  the  report.  On  the  seventy-seventh 
page  of  the  Senate  testimony  that  fact  is  stated.  On  page  78  he  says 
that  he  not  only  did  so,  but  also,  that  he  conversed  with  Mr.  Ellis  about 
the  tabulation  after  it  was  given  to  him,  and  showed  its  bearing  upon 
the  condition  of  the  bank.  At  pages  103  to  108  the  tabulation  will  be 
found. 

Then  again,  he  swears  that  it  was  his  regular  business  to  do  such  a 
thing,  that  he  was  an  accountant  — had  been  ten  years  in  the  office. 
He  was  sometimes  called  "  chief  clerk,''  sometimes  "  head  clerk,"  and 
Mr.  Ellis  had  sworn  before,  that  the  practice  was,  when  a  report  from 
a  bank  came  in,  to  give  it  to  that  chief  clerk  to  examine,  and  if  there 
was  any  thing  about  it  which  required  the  special  attention  of  the 
superintendent,  to  lay  it  before  him.  Mr.  Ellis  swears  to  that  duty  at 
page  538,  and  it  is  sworn  to  by  Mr.  Smith  here.  The  reports  go  first  to 
the  head  clerk.  "He  reports  to  me  if  he  finds  any  thing  wrong,  and  it 
has  been  the  head  clerk's  business  for  years."  It  is  a  thing  likely  to  be 
done;  it  ought  to  be  done;  and  in  this  case,  the  matter  was  compli- 
cated and  the  scrutiny  of  tabulation  was  necessary,  because  there  was 
a. deficit  of  assets  only  three  or  four  months  before  that  report,  and 
now  the  report  indicates  a  surplus  and  it  came  in  very  late,  and  it 
naturally  called  for  this  examination. 

Mr.  Ellis  asked  the  Senate  to  disbelieve  that  Smith  did  that  thing 
then  or  made  it  known  to  him  at  all.  It  was  Mr.  Ellis'  business  to 
have  him  do  it,  and  if  it  so  happened  that  Mr.  Smith  neglected  his 
business  aud  did  not  report  to  Mr.  Ellis,  it  was  Mr.  Ellis'  duty  to  ask 
him  about  it,  aud  say:  '•  How  about  that  report  ?  "  and  to  scrutinize 
it.  Mr.  Ellis,  therefore,  in  all  probability,  knew  about  it ;  for  he 
cannot  ask  you  to  presume  that  he  had  neglected  that  duty,  also 
neglected  to  call  upon  his  clerk  for  the  result  of  a  scrutiny  which  he 
was  bound  to  make.  What  does  Mr.  Ellis  say  about  it  ?  At  page 
875  of  the  Senate  testimony  you  will  see.  Perhaps  the  gentlemen 
will  remember  that  Mr.  Ellis  began  by  denying,  and  ended  by  not  re- 
membering about  it.     It  is  as  follows : 

"  Examined  by  Mr.  McGuiee  : 

Q.  Mr.  Ellis,  you  are  the  Bank  Superintendent,  are  you  ?     A.  I  am. 

Q.  I  will  call  your  attention  to  some  statements  that  have  been  made 
in  regard  to  the  Third  Avenue  Bank  —  not  to  go  over  your  former 
testimony— these  papers  which  Mr.  Smith  presented  here,  claimed  to 
have  been  made  by  him  in  1873  —  you  may  state  whether  you  ever 
saw  those  papers  ?  A.  The  first  I  ever  saw  or  heard  of  them  was 
upon  this  trial  here  in  Saratoga. 
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Senator  Schoonmaker  -r  What  papers  are  those,  Mr.  McGruire  ? 

Mr.  McGuiRB  — Papers  which  Smith  produced  ?  private  memoranda 
that  Smith  produced  here. 

Q.  Did  you  have  any  conversation  with  Mr.  Smith  in  respect  to 
this  bank  in  September,  1873  ?  A.  I  don't  now  recall  any  special 
conversation  in  regard  to  the  bank ;  I  think  the  bank  was  referred 
to  in  1873,  when  that  special  examination  was  made,  or  when  the 
examination  was  made  by  Mr.  Reid,  and  a  general  history  of  it  talked 
over  in  my  office  ;  I  don't  recall  any  distinct  conversation  with  Mr, 
Smith  about  it  any  more  than  anybody  else." 

This  respondent,  as  a  witness,  was  examined  at  considerable  length 
by  Senator.  Gerard.  The  printed  testimony  of  the  examination  has 
not  yet  been  returned  here,  but  I  have  a  fresh  recollection  what  it  was, 
and  Senators  have  also.  Upon  being  questioned,  he  would  not  stand 
upon  a  denial  that  he  never  saw  the  papers,  but  a  denial  that  he  had 
any  recollection  of  them.  Mr.  Lamb  was  asked  about  it,  and  Mr. 
Lamb  swore  that  Mr.  Smith  did  say  that  he  had  done  such  a  work, 
and  that  he  had  made  such  a  document. 

There  we  have  contemporaneous  evidence  of  the  truth  of  what 
occurred.  / 

Does  Mr.  Ellis'  counsel  desire  the  Senate  to  disbelieve  Smith,  whom 
he  has  kept  in  the  department  all  this  time  ?  Is  that  the  style  of  man 
Mr.  Ellis  chooses  for  his  chief  clerk?  Such  is  the  position  the 
respondent  absurdly  puts  himself  in. 

It  was  an  outrage  to  attempt  this  discrediting  of  Smith.  You  saw 
the  man  here.  He  has  had  the  confidence  of  all  the  superintendents 
since  the  department  has  been  instituted,  and  is  there  now,  and  on 
him  Mr.  Ellis  is  relying  for  duties  there  to-day. 

The  respondent's  counsel  claims  that  great  efiiciency  of  Mr.  Ellis 
appears  by  his  report  of  closing  up  so  many  banks.  You  have  had 
before  you  ten  institutions — -eight  savings  banks  and  two  other  insti- 
tutions, and  how  many  of  them  did  Mr.  Ellis  close  up  ?  Let  us  make 
a  little  collation  of  them.  He  says  there  was  only  one  bank  closed 
during  that  time,  except  by  his  direct  action,  namely,  the  German 
Savings  Bank  of  Morrisania ;  but  the  very  next  one  closed  was  the 
Trades  Savings  Bank,  which  was  closed  by  Mr.  Lamb  when  Mr.  Ellis 
was  off  on  his  vacation ;  and  then  come  the  People's  Bank  and  the 
Mechanics''  and  Traders'  Bank.  .Those  were  actually  closed  by  Mr. 
Ellis,  under  the  legal  form,  but  the  Abingdon  Square  Savings  Bank 
was  not  —  that  was  closed  by  Mr.  Lamb  when  Mr.  Ellis  was  gone  on 
his  vacation  —  and  the  German  Savings  Bank  was  closed  up  in  pursu- 
ance of  a  resolution  of  the  board  of  trustees,  who  had  suspended  the 
institution,  and  asked  him  to  have  it  done ;  and  the  Security  Bank 
was  closed  by  the  depositors,  who  could  not  wait  for  the  slow  coach, 
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but  brought  a  suit  and  had  a  receiver  appointed;   and  the  Mutual 
Benefit  Savings  Bank  was  closed  in  the  same  way. 

It  is  strange  that  while  there  is  a  superintendent  in  oflBce,  with 
plenary  power  to  put  a  bank  in  the  charge  of  a  receiver,  nothing 
should  be  done  with  an  insolvent  institution  until  the  trustees  or 
creditors,  or  depositors,  apply  to  the  court,  and  thus  take  the  remedy 
into  their  own  hands.  Two  banks  were  closed  by  Mr.  Ellis  on  his 
own  motion;  two  banks  were  closed  by  Mr.  Lamb;  two  were  closed 
through  the  department  on  the  application  of  the  trustees,  and  two 
were  closed  by  the  depositors  without  the  superintendent's  action 
thus  making  the  whole  eight  savings  banks. 

My  learned  opponents  say  that  Mr.  Ellis  took  a  vacation  for  two  or 
three  weeks.  I  wish  he  had  made  vacations  of  a  good  many  months. 
In  two  cases  before  the  Senate,  the  thing  was  suffering  to  be  done, 
and  the  paper  was  before  him,  and  he  goes  off  on  his  vacation ;  and 
his  deputy,  then  having  the  power  by  law,  proceeds  to  do  it.  Blessed 
be  his  vacations! 

He  stayed  there  all  these  years  at  the  rate  of  eleven  months  a  year, 
and  acted  plenarily  on  two  occasions,  just  as  many  as  Lamb  did,  by 
his  proper  authority,  as  the  deputy,  in  the  little  vacation  time  when 
Mr.  Ellis  was  gone. 

Mr.  Ellis  says  he  approved  of  what  Mr.  Lamb  did.  It  is  indifferent 
whether  he  approved  of  it  or  not.  When  he  was  out  of  the  office, 
or  out  of  town,  Mr.  Lamb  was  just  as  supremely  the  superintendent 
as  Mr.  Ellis ;  and  Mr.  Lamb  says  he  did  not  ask  leave  or  have  any 
directions  at  all.  His  duties  were  imposed  upon  him  by  law,  and  he 
exercised  them  every  time ;  and  there  is  no  kind  of  criticism  to  be 
passed  upon  his  behavior. 

It  is  a  little  curious  to  see  what  grounds  were  stated  at  the  time 
tor  putting  these  banks  into  the  hands  of  the  Attorney-General.  In 
three  of  the  cases,  it  was  the  ground  of  deficit  of  assets  and  insolv- 
ency, figuring  out  how  much  the  assets  and  liabilities  were,  and 
declaring  it  insolvent;  and,  in  another  one,  nothing  was  said  about 
insolvency. 

It  is  the  clear  intention  of  the  law  that  these  depositors  need  not 
be  taking  care  of  themselves  and  watching  over  the  savings  bank 
which  they  cannot  penetrate.  The  law  has  provided  a  man  who  can 
go  with  his  eyes  open  right  into  the  vault  of  one  of  these  banks  and 
through  all  its  papers,  and,  by  experts  like  Eeid  and  Aldrich,  find  out 
all  about  it,  as  the  depositors  cannot.  The  State  creates  this  office  to 
make  depositors  secure. 

There  was  one  attempt  to  put  this  Third  Avenue  Savings  Bank 
into  the  hands  of  a  receiver  by  a  depositor.  But  he  had  not  been 
sharp  enough  to  demand  his  money  first,  and  therefore  the  suit  was 
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defective.  In  the  next  place,  he  had  not  the  means  which  the  super- 
intendent had  to  show  the  concern  insolvent,  and  so,  on  the  motion, 
he  was  sworn  down  by  affidavit,  and  the  case  fell  through  ;  but  Judge 
Barrett's  opinion  shows  clearly  that  if  insolvency  had  appeared,  he 
would  have  put  it  into  the  hands  of  a  receiver  immediately.  If  in- 
solvent, in  any  degree,  according  to  his  doctrine,  he  would  have  thrown 
it  into  the  hands  of  a  receiver. 

The  Senate  will  bear  with  me  a  moment  to  consider  an  objection  sug- 
gested by  the  other  side  ;  the  claim  that  you  have  no  jurisdiction  to 
remove  this  superintendent  on  the  ground  that  the  act  of  1867  repeals 
by  implication  the  Revised  Statutes,  so  far  as  they  apply  to  a  Bank 
Superintendent's  removal.  The  learned  gentleman  did  not  stop,  for  a 
moment  to  remind  you  that,  when  there  is  a  statute  giving  one  rem- 
edy, or  mode  of  proceeding  in  a  given  case,  to  accomplish  an  end,  you 
may  pass  another  statute  that  giving  another  remedy  or  mode  of  pro- 
ceeding to  acomplish  that  same  end,  and  both  of  them  may  exist  to- 
gether. He  did  not  remind  the  Senate  that  the  repeal  of  a  former 
statute  by  a  subsequent  one,  is  never  inferred  unless  it  is  expressed,  or 
the  two  are  repugnant  and  cannot  stand  together.  There  is  a  statute 
against  forcible  entry  of  premises,  by  which  one  can  have  a  proceed- 
ing of  a  very  peculiar  sort;  and  there  is  a  statute  giving  an  action  for 
double  damages  in  a  suit  for  the  like  grievance ;  and  there  is  a  statute 
authorizing  an  indictment  for  misdemeanor  in  such  a  case  ;  and  there 
is  still  an  action  of  ejectment  for  such  a  wrong.  Was  it  ever  imagined 
that  those  things  were  inconsistent  ?  These  two  powers  of  removal 
might  have  been  given  in  the  same .  statute.  The  Legislature  might 
have  said,  an  officer  appointed  by  the  Governor,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  may  be  removed  by  the  Seriate  on  the 
recommendation  of  the  Grovernor,  or  may  be  removed  by  the  joint  bal- 
lot of  the  two  houses  of  the  Legislature.  They  are  perfectly  consist- 
ent and  stand  together  without  jarring. 

The  old  statute  was  as  follows :  ''All  officers  appointed  by  the  Grov- 
ernor, with  the  consent  of  the  Senate,  except  chancellors,  etc.,  may  be 
removed  by  the  Senate  on  the  recommendation  of  the  Governor." 
That  is  the  general  law  as  contained  in  the  Revised  Statutes.  The 
act  of  1849  provides  for  filling  certain  vacancies,  and  then,  in  order 
to  make  clean  work,  and  show  how  they  were  to  fill  them,  it  goes  on 
with  a  proviso,  that  any  person  appointed  by  the  Governor,  except 
State  Prison  Inspector,  may  be  removed  from  such  office  by  concur- 
rent resolution  of  both  houses  of  the  Legislature.  This  is  limited  to 
persons  appointed  by  the  Governor  alone.  The  Legislature,  a  few 
days  afterward,  in  the  same  session  (chapter  39),  went  on  to  make  a 
slight  amendment  to  some  parts  of  it,  and  then  repeated  the  same 
thing — any  person  appointed  by  the  Governor  may  be  removed  from 
such  office  by  concurrent  resolution  of  both  houses  of  the  Legislature. 
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In  neither  case  was  there  aay  thing  about  the  "  consent "  of  the 
Senate ;  simply  the  Governor's  appointment ;  and  he  can  remove  in 
this  way,  or  the  officer  can  be  removed  by  joint  ballot  of  both  houses. 

Now  come  to  the  other  and  later  act.  "  Any  person  appointed  by 
the  Governor,  by  and  with  the  advice  and  consent  of  the  Senate,^' 
whether  in  the  case  of  vacancy  or  otherwise — except  in  the  case  of 
State  Prison  Inspectors — may  be  removed  by  concurrent  resolution  of 
both  houses  of  the  Legislature. 

It  is  nothing  extraordinary  that  two  distinct  powers  of  removal 
should  exist.  If  there  is  a  door  on  the  north  side  of  a  house,  that 
does  not  prove  there  is  none  on  the  south.  Cannot  you  have  two 
ways  to  go  in  and  two  or  more  ways  to  go  ont  ?  The  two  statutory 
provisions  are  perfectly  consistent. 

It  is  thus  laid  down  in  the  Supreme  Court:  "The  invariable  rule 
of  construction  in  respect  of  repealing  statutes  by  implication  is,  that 
the  earliest  act  remains  in  force,  unless  the  two  are  manifestly  incon- 
sistent with,  and  repugnant  to,  each  other,  or,  unless  in  the  last  act, 
intention  to  repeal  it  is  shown,  as  laws  are  presumed  to  be  passed  with 
deliberation  and  with  full  knowledge  of  all  existing  ones  on  the  same 
subject.  It  is  but  reasonable  to  conclude  that  the  legislature,  in  pass- 
ing a  statute,  did  not  intend  to  interfere  with  or  abrogate  any  law  re- 
lating to  the  same  subject,  unless  the  repugnancy  between  the  law  was 
irreconcilable." 

The  Court  of  Appeals  sanctioned  the  same  thing  in  56  New  York, 
616. 

"Repeal  of  a  statute  by  implication  is  not  favored,  and  it  is  only 
allowed  when  the  inconsistency  and  repugnancy  of  the  two  are  plain 
and  unavoidable.  A  statute  will  not  be  deemed  to  have  been  repealed 
by  a  later  statute,  if  the  two  are  not  clearly  repugnant,  unless  the  in- 
tent to  repeal  is  clearly  indicated." 

Now,  we. ask  your  attention  to  another  subject:  the  Traders  Sav- 
ings Baiik.  A  brief  synopsis  of  it  will  bring  it  all  to  your  mind.  I 
refer  to  the  letter  of  Mr.  Eeid  to  Mr.  Ellis,  of  February  5,  1874, 
informing  him  of  the  discord  and  controversy  between  the  trustees, 
and  of  a  policeman  being  in  charge  of  the  bank,  and  of  the  secretary 
being  removed  ;  and  also  informing  him  that  there  were  charges 
against  the  president,  of  using  the  funds  for  his  private  advantage, 
and  that  he  had  proposed  to  Mr.  Freese,  the  secretary,  to  divide  the 
funds  between  them ;  and  also  informing  him  that  the  assets  amount- 
ed to  about  $44,000,  including  the  safe  and  furniture,  and  that  the  lia- 
bilities were  $47,000,  and  suggesting  the  appointment  of  a  receiver  ; 
and  also  stating  that  false  reports  had  been  made  to  the  department  by 
this  same  Mr.  Freese.  The  next  day,  which  was  the  sixth  of  Febru- 
ary, Mr.  Ellis  writes  to  the  Attorney-Genei'al,  recommending  proceed- 
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ings  on  the  ground  that  it  was  unsafe  and  inexpedient  to  let  the  bank 
go  on  ;  but  not  mentioning  its  insolvency.  It  is  yery  extraordinary 
that  he  did  not  mention  the  deficiency  which  he  had  before  him,  on 
this  occasion.  Mr.  Ellis  swears,  that  after  bhe  proceedings  were  insti- 
tuted, he  went  to  New  York  and  saw  Mr.  Freese  at  his  hotel  —  he  did 
not  go  down  to  the  bank  —  and  there  with  Mr.  Freese  he  learned  that 
the  trustees  had  been  accused  of  being  thieves  and  robbers,  and  he 
found  the  president  was  using  the  bank  in  his  own  interest,  acting 
without  knowledge  of  the  trustees ;  and  he  told  him,  "  now  you  must 
take  your  choice  of  being  wound  up  immediately,  or  else  the  president 
or  finance  committee  or  trustees  must  resign  and  the  bank  be  allowed 
to  run  a  short  time  longer."  Mr.  Ellis  says  there  were  some  resigna- 
tions made,  and  he  did  let  it  go  along,  not  a  little  longei-,  but  right 
along  without  any  interference.  Mr.  Freese  was  left  in  office  with 
Mr.  Ellis'  consent ;  the  same  man  mentioned  in  that  letter  of  the  5th 
of  February,  as  the.  great  offender  in  all  these  iniquities.  Nothing  in 
the  department  has  been  found  on  the  subject  of  the  scrutiny  of  this 
bank.  In  the  report  of  January,  1875,  it  comes  in  with  a  surplus  of 
$1,900;  but  when  you  scrutinize  the  report  you  find  on  the  face  of  it 
they  had  put  in  furniture  and  fixtures  and  safe  at  over  $7,000,  the 
very  things  Eeid  put  down  to  $4,000  as  being  all  they  were  worth.  At 
the  end  of  two  years'  time  in  November,  1875,  Reid  went  there  and 
examined  the  bank,  and  then  he  reported  just  what  anybody  would 
expect  to  find,  a  deficiency  of  assets  and  also  a  deficiency  of  income. 
This  bank  waa  paying  its  dividends  all  along.  It  gets  down  to  this 
point.  This  is  in  November.  The  first  time  Ellis  turns  over  and  acts 
is  on  Christmas  day,  when  he  sends  his  compliments  to  these  trustees, 
telling  them  to  be  on  hand  with  their  New  Year's  report,  and  get  it 
fixed  up  in  the  meantime. 

"  Albany,  December  25,  1875. 

"  Alexander  M.  Leslie,  President  Trades'  Savings  Banh,  New  York 
City  : 

Dear  Sir. —  The  report  of  the  examination  of  your  bank  shows 
that  there  is  a  deficiency  of  assets  with  which  to  meet  its  liabilities. 

The  settled  policy  of  the  department  is  to  close  up  all  such  banks 
unless  the  deficiency  is  made  good,  at  once. 

Your  immediate  attention  is  called  to  the  matter  with  the  hope  that 
you  will  be  able  to  put  your  institution  on  a  sound  footing  before  the 
first  of  January. 

D.  0.  ELLIS, 

Superintendent." 
239 
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I  next  refer  to  the  telegram  which  will  be  found  on  page  286  of  the 
committee  testimony,  which  was  as  follows  : 

"  i^EW  York,  Decemher  31. 
"  D.  C.  Ellis,  Superintendent  : 

"  Telegram  receiyed.     Every  thing  fixed  up  as  proposed." 

The  superintendent  thought  best  to  jog  these  worthy  men  to  have 
this  thing  fixed  up,  and  he  sent  off  some  dispatch,  of  which  we  have 
no  copy,  and  this  dispatch  was  received  in  reply.  They  had  the  thing 
"fixed  up."  They  put  a  patch  on  to  cover  the  rags  and  rents  —  a 
mere  appearance  of  soundness.  You  observe  the  fatality  of  the  thing. 
In  January  they  must  make  a  report.  They  must  return  it  within  so 
many  days  of  the  first  of  January,  but  it  must  relate  to  the  first  of 
January.  It  came  in  by  and  by,  and  the  report  shows  for  itself.  It 
was  so  drawn  up  as  to  exhibit  a  surplus  of  assets  of  about  11,400  at 
the  flush  prices,  but  if  you  put  the  assets  down  to  actual  value,  it  was 
$458  and  some  cents.  In  figuriag  up  the  possible  surplus  of  $1,400, 
the  assets  were  valued  in  one  way,  but  it  would  be  $458  if  they  were 
valued  the  other  way,  and  they  also  had  to  include  the  furniture  and 
safe  and  second-hand  articles  at  $7,796.49,  double  what  Reid  had  put 
them  down  at,  lacking  three  dollars.  All  this  Mr.  Ellis  well  knew.  Mr. 
Ellis'  mind  was  at  peace  on  that  subject,  but  Eeid  was  apprehensive, 
and  he  wrote  them  three  letters,  one  dated  January  fourth,  another 
the  thirteenth,  and  another  the  nineteenth,  1876,  and  it  is  but  justice 
to  the  case  those  should  be  read. 

I  will  read  the  letter  of  January  fourth,  which  is  as  follows: 

"  New  York,  Jan.  4,  1876. 
Hon.  D.  0.  Ellis: 

Dear  Sir.  —  This  morning  I  received  the  Excelsior  —  found  that 
the  Dist.  of  Col.  bonds  had  been  sold  and  that  the  trustees  had  put  in 
cash  enough  to  wipe  out  every  thing  doubtful,  and  to  give  them  a  sur- 
plus of  $4,936  —  and  all  the  assets  first  class.  The  deficiency  of  income 
is  about  $1,350,  but  De  Witt  says  the  trustees  will  pay  all  expenses 
The  deposits  have  been  drawn  down  $95,000  since  Nov.  seventeen,  be- 
ing now  only  $360,000,  including  January  interest.  I  then  went  to  the 
Trades;  Freese  said  Ae  had  paid  in  $7,000  cash,  and  every  thing  was 
all  right.  I  asked  to  see  the  entries;  he  said  they  had  not  been  made 
yet,  but  would  be  in  a  few  days,  as  soon  as  they  could  write  up  the 
books.  I  then  asked  to  see  what  made  up  the  $10,000  cash  in  the 
daily  statement ;  he  refused,  giymg  the  same  reason,  that  the  books 
were  not  yet  '  written  up.'  He  also  refused  to  show  me  the  minutes 
of  the  trustees'  meeting,  but  admitted  that  they  had  adjourned  the  last 
meeting  without  recording  the  names  or  voting  a  dividend.     He  wished 
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me  not  to  write  you  how  I  found  things,  but  to  wait  a  few  days,  and 
then  make  an  examination,  to  test  the  aecuracy  of  his  annual  report. 
I  do  not  believe  that  the  money  has  been  or  can  be  paid  in,  and  I  told 
him  so.  Leslie  was  not  in.  The  deposits  appear  in  the  statement  to 
be  drawn  down  to  113,000. 

Secretary  Smith  of  the  Clinton  says  the  trustees  have  paid  in  the 
cash  for  the  14,700  trustees'  notes,  so  that  they  will  not  appear  in  their 
report.     The  deposits  have  been  drawn 'down  to  6146,000. 

The  Bowery  opened  400  new  accounts  on  Saturday  and  ^50  yester- 
day, making  over  1,000  in  ten  days,  refusing  all  large  amounts ;  no 
one  being  allowed  to  deposit  more  than  $500.  I  have  inquiries  from 
two  or  three  safe  deposit  companies  for  blanks  for  the  January  report, 
and  also  when  they  are  to  be  examined,  etc.  Do  you  intend  to  send 
them  any  blanks  for  this  month  ?  Have  heard  nothing  from  the  Ger- 
man of  Morrisania,  except  from  your  letter. 

To-morrow  (Wednesday)  I  expect  to  go  to  Dobb's  Ferry,  to  examine 
the  G-reenburgh  Savings  Bank.  ' 

Yours  truly, 

GBOEGE  W.  EEID." 

The  letter  of  January  thirteenth  is  as  follows : 

"  New  Yobk,  January  13,  1876. 
Hon.  D.  C.  Ellis  : 

Dear  Sir. — Inclosed  I  hand  you  statement  of  assets,  etc.,  of 
Trades'  Savings  Bank  re-examined  this  morning ;  I  found  a  pencil 
memorandum  of  meeting  of  trustees  January  first,  seven  present  with 
resolution  authorizing  payment  of  six  per  cent  dividend,  also  confirm- 
ing sale  of  Beach  street  house  for  $28,500,  one-fourth  cash,  and  the 
balance  bond  and  mortgage.  When  I  was  at  the  bank  Januarg  fourth, 
Preese  said  '  they  had  not  had  a  meeting  for  want  of  a  quorum,  but 
would  soon  have  one,'  he  now  says  he  was  excited  and  hardly  knew 
what  he  was  saying.  The  entries  in  the  cash  book  for  thirty-fii'st 
December  are  evidently  made  very  recently  '  after  they  had  time  to 
write  them  up '  as  Preese  said. 

The  bond  for  the  balance  of  the  Beach  street  house,  $21,375,  is 
signed  by  John  Mulvany  for  five  years  from  December  fifteenth,  the 
mortgage  said  to  be  at  clerk's  ofl&ce  for  record.  Leslie  was  not  in,  but 
Preese  says  every  thing  has  been  done  in  good  faith ;  perhaps  so,  but 
the  entries  in  the  books  are  not  clear  enough  to  convince  me.  Leslie 
is  not  to  receive  any  rent  for  the  banking  room. 

If  the  bonds  and  mortgages  are  good  for  the  amount,  there  will  be 

a  small  surplus  counting  the  safe  and  fixtures  at,$2,000,  with  an  excess 

of  income,  $643, 

Yours  truly, 

GEO.  W.  RBID." 
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The  letter  of  January  nineteenth  is  as  follows : 

"New  Yokk,  January  19, 1876. 
Hon.  D.  C.  Ellis  : 

Deae  Sik.  —  Yesterday  I  went  up  to  the  Trades,  but  Leslie  and 
Preese  were  both  out.  In  looking  over  the  books  I  could  find  nothing 
to  show  that  the  trustees  have  put  in  a  dollar  toward  the  deficiency, 
which  has  been  almost  entirely  made  up  from  the  enhanced  price  put 
upon  the  Beach  street  property.  Since  my  examination  November 
twelve,  $3,130  has  been  charged  as  paid  in  it,  and  the  account 
stood  at  $16,483.29,  when  the  account  was  closed  December  thirty- 
one.  There  is  no  entry  in  cash-book  of  $7,125,.  which,  with  the 
$31,375  B.  and  M.,  was  to  make  up  the  price  for  which  the  house 
was  said  to  be  sold.  I  am  not  surprised  at  discovering  these  facts, 
as  I  believed  at  the  time  that  the  sale  was  a  sham,  and  that  Freese's 
statement  that  the  deficiency  had  been  paid  by  the  trustees,  about 
meetings  of  the^trustees,  etc.,  etc.,  all  false.  There  are  payments  of 
interest  on  bond  and  mortgage  entered  in  cash,  December  thirty-one, 
that  may  have  been  paid  by  Lesley,  for  I  think  the  loans  were  made 
for  his  benefit. 

Assets  as  per  examination  January  thirteen $102,872  92 

Deduct  B.  and  M 21,375  00 

$81,477  92 
Add  Beach  street  house : 16,483  29 

$97,981  21 
Leaving  deficiency  of. 2,459  37 

Liabilities $100,440  58 

The  Mechanics  and  Traders'  have  taken  notices  from  depositors  for 
about  $150,000,  the  time  expiring  early  in  February.  Fisher  says 
they  have  over  $200,000  in  cash  ready  for  them,  but  he  is  very  anx- 
ious as  to  the  result.  Conklin  says  he  thinks  very  little  will  be 
drawn.  These  reports  will  be  in  '  shape  '  early  next  week,  and  they 
wish  me  to  call  and  see  iff  before  completed.  I  will  send  reports  in 
trust  companies  and  four  or  five  savings  banks  in  a  few  days,  and  the 
balance  (about  a  dozen)  early  in  February.  I  suppose  you  saw  the 
statement  in  the  Tribune  of  this  day,  in  relation  to  Schuyler's  con- 
firmation, ^nd  as  to  republicans  liolding  ovep. 

Yours  truly, 

GEO.  W.  EEID." 
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Mr.  Ellis  comes  here  with  a  poor  explanation  of  that  matter.  He 
says  he  met  Eeid  after  January  19,  1876,  at  New  York,  and  sent  him 
up  to  the  bank  to  find  out  about  the  Mulvauey  mortgage,  and  Eeid 
came  back  and  said  he  thought  the  matter  was  all  right ;  that  they  had 
made  the  sale,  and  the  mortgage  was  left  for  record,  or  that,  in  sub- 
stance. You  observe  now  what  this  amounts  to.  It  does  not  cover 
the  case.  The  bank,  with  a  deficit,  and  all  sorts  of  rascality  going  on, 
yet  there  is  simply  an  effort  to  find  out  about  the  Mulvaney  mort- 
gage. We  reject  this  explanation.  It  is  not  ,the  truth.  It  would  be 
no  excuse  if  it  was*  true,  because  it  does  not  touch  the  fraud.  It  can- 
not be  true,  because  Eeid  wrote  a  careful  letter  in  regard  to  it,  which 
is  as  follows : 

"New  Yoek,  August  2,  1876 
Mt  Deak  Lamb. — On  my  arrival  from  the  '  Centennial '  this  mor- 
ning I  found  yours  of  the  twenty-ninth  July,  and  went  up  to  the 
Trades.  Freese  seemed  rather  disposed  to  put  me  oflF,  saying  that  the 
books  were  not  posted,  etc.,  etc.  On  telling  him  that  you  had  re- 
quested, he  wanted  to  see  what  you  had  written  ;  and  in  reading  it  I 
skipped  over  your  remark  about  the  advertisements,  and  '  I  think  to 
fail ; '  but  he  was  looking  over  my  shoulder  and  it  caught  his  eye. 
He  quite  objects  to  your  remark,  and  says  you  have  no  cause  for  say- 
ing he  would  '  cheat  the  depositors,'  etc.  I  told  him  it  was  a  very 
natural  conclusion,  knowing  as  you  did,  about  the  sale  of  Beach  street 
property  for  the  supposed  bogus  mortgage.  He-  rather  stands  upon 
his  dignity,  and  said  he  would  require  the  'commission,'  but  finally 
concluded  he  would  come  down  and  see  me  in  the  morning  with  Mr. 
Lesley,  the  president.  Every  thing  appears  about  as  it  was  at  the 
July  report.  The  Long  Island  City  $7,000  bonds  have  been  sold  at 
ninety-five,  which  would  reduce  the  surplus  $350.  Ereese  says  the  in- 
terest has  been  paid  on  $21,375  B.  and  M.,  lut  it  is  not  in  the  cash- 
book.  His  faocount  and  |the  president's  do  not  agree  upon  some 
points  as  to  the  conduct  of  the  bank,  and  they  are  to  see  me  about 
those  differences  to-morrow.    I  hope  to  get  off  for  Oswego  on  Monday. 

Truly  yours, 

GEO.  W.  EEID." 

Mr.  Eeid  also  wrote  to  Mr.  Lamb  on  the  29th  of  August,  1876,  as 
follows : 

"  New  Yoek,  August  29,  1876. 

My  Dear  Lamb.  —  Yours  of  the  twenty-seventh  and  twenty-eighth 
just  received,  also  commission. 

The  bogus  minutes  of  the  trustees'  meeting,  no  date,  authorized 
John  Mulvaney  to  return  the  deed  to  Beach  street  property  or  rather 
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to  receire,  in  place  of  it,  two  bonds  and  mortgages  amounting  to  $15,- 
000,  and  cash  $10,000,  Malyaney's  bond  and  mortgage  for  $31,350  to 
be  returned  to  him,  an  apparent  gain  to  the  bank  of  $3,650,  but  there 
is  no  entry  of  the  $10,000  in  cash.  The  deed  to,  Mulvaney  I  under- 
stand was  not  recorded  until  July  twentieth,  the  same  day  the  money 
was  borrowed  from  Samuel  L.  Willis,  through  W.  M.  Powell,  attor 
ney,  29  Wall  street.  These  mortgages,  $7,500  and  $3,500,  are 
dated  and  recorded  July  twentieth,  due  in  three  years.  Deed  from 
Mulvaney  to  Livingston  June  thirteenth,  recorded  July  thirteenth  ; 
deed  from  Livingston  to  Leslie  June  twenty-sixth,  recorded  July  thir- 
teenth ;  two  bonds  and  mortgages  $15,000,  Lesley  to  Livingston,  July 
twentieth,  recorded  August  twenty-fourth,  assigned  by  Livingston  to 
Trades'  Savings  Bank  the  same  day.  Your  transaction  is  illegal,  as 
nothing  is  said  in  the  record  about  the  first  mortgage  to  Willis,  and 
the  bank  is  not  allowed  to  take  second  mortgages.  I  find,  on  in- 
quiry at  the  Grocers'  Bank,  that  Mr.  Preese  has  made  many  transac- 
tions on  the  bank's  account  that  do  not  appear  on  the  books  of  the 
savings  bank,  and  that  borrowed  mortgages  and  other  securities  have 
been  used  as  collateral  without  any  resolution  of  the  board  ;  in  fact  just 
as  he  saw  fit.  It  may  have  been  for  the  benefit  of  the  bank,  but  the 
whole  management  has  been  irregular,  and  nothing  can  be  learned 
from  the  books,  and  they  have  been  made  out  to  [suit  occasions,  as 
they  were  required  from  time  to  time,  as  you  will  see  from  my  letters 
of  last  January.  Mr.  Oothren  says  Leslie  told  him  that  his  friends 
would  furnish  means,  with  securities  enough  to  pay  all  depositors, 
so  as  to  stop  proceedings,  and  the  trustees  were  to  meet  last  evening, 
but,  up  to  this  time  (3  p.  m.),  nothing  has  been  heard  from  him  or 
Freese. 

GEOKGB  W.  EEID." 

Therefore  Mr.  Eeid  never  could  have  said  the  thing  Mr.  Ellis  pre- 
tends. Eeid  is  a  man  in  his  confidence.  It  was  perfectly  easy  for  Mr. 
Ellis  to  bring  Eeid  here,  as  he  did  Lamb,  and  one  or  two  other  gentle- 
men, and  ask  him  on  the  stand,  and  try  by  his  testimony  to  obtain 
some  confirmation.  But  he  did  not  risk  any  thing  of  that  kind.  He 
did  not  desire  any  experiment  at  confirmation  such  as  he  had  upon  the 
call  of  those  four  Few  York  bankers,  who  all  testified  contrary  to  his 
own  testimony.  When  this  bank  finally  was  closed  up,  there  was  no 
voucher  or  evidence  in  the  depai-tment,  that  Mr.  Ellis  ever  scrutinized 
the  bank.  "Fixed  up  as  proposed."  There  was  nothing  to  verify 
that,  Mr.  Ellis  let  it  remain  several  months,  and  then  he  went  off  on 
his  vacation  on  the  twenty-seventh  of  July,  and,  vyhen  he  was  out  of 
town  on  the  twenty-ninth  of  July,  Mr.  Lamb  commenced  operations 
and  had  it  in  the  receiver's  hands,  before  Mr.  Ellis  had  returned  from 
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the  yacation  ;  audthe  concern  failed  owing  to^depositors  176,000,  hav- 
ing assets  not  worth  $9,000.  I  will  not  comment  further  upon  it,  but 
those  are  the  facts  in  this  case. 

I  will  call  your  attention  briefly  to  the  "  Abingdon  Square  Savings 
Bank."  The  printed  brief  gives  you  pretty  much  all  the  guidance 
necessary.  You  will  see  at  the  top  of  the  brief  avS  to  this  bank,  that 
there  was  a  report  by  Eeid  and  Aldrich,  examiner?,  December  1, 1873, 
showing  deficiency  of  assets  of  $1,567.33  ;  deficiency  of  income  of  $1,- 
803.70 ;  safe  and  fixtures>  included  in  assets,  $4,340. 

It  was  in  a  most  peculiar  condition.  It  passed  along  to  January 
and  the  trustees  reported  a  surplus;  then  in  July  again,  a  surplus  in 
another  report ;  and  when  January  came  again,  a  surplus  in  another 
report,  and  yet  the  surplus  this  last  time  is  not  so  great  as  the  fixture 
account ;  but  right  straight  along  goes  the  bank  and  is  not  meddled 
with,  not  scrutinized  in  any  such  manner  as  to  get  at  the  facts,  until 
the  regular  examination  which  the  law  imposed  upon  Ellis,  to  have 
once  in  two  years.  The  time  for  that  regular  examination,  came 
around  in  November,  1875.  Then  the  examiners  find  an  apparent  sur- 
plus of  assets  and  a  deficiency  of  income.  They  make  a  statement 
showing  that  trustees'  notes  of  $10,000  were  included  in  the  assets  to 
make  up  that  surplus,  leaving  a  deficiency  except  for  them. 

Then  comes  the  report  of  January  1,  1876.  TheVe  was  a  letter 
written  at  that  time  by  Eeid  to  Ellis,  which  says : 

"  The  trustees  have  given  their  individual  notes  to  the  president  to 
the  amount  of  $10,000,  additional  security  to  protect  the  depositors 
against  any  loss." 

These,  then,  were  notes  made  by  the  trustees  and  payable  to  the 
president.  If  they  had  a  very  hard  president,  perhaps  he  would  sue 
them,  and  then  he  would  have  been  turned  out  the  next  day  for  it. 

In  July,  1876,  Eeid  ventilated  the  concern  by  letter  and  showed 
a  large  deficiency.  That  letter  was  sent  to  Mr.  Ellis  at  Eochester, 
when  he  was  out  of  town.  He  returns  in  two  or  three  days,  and 
takes  the  letter  and  lodges  it  on  Mr.  Lamb's  table,  without  an  instruc- 
tion or  remark.  Then  Eeid  writes  a  letter  to  Mr.  Ellis  on  the  nine- 
teenth of  July,  showing  the  deficiency  increased,  and  calls  the 
$10,000  a  bogus  check,  and  the  $33,500  a  fraudulent  check;  and  Mr. 
Ellis  lays  that  on  Mr.  Lamb's  table  without  a  remark,  and  does 
nothing. 

And  now  one  of  those  happy  circumstances  arise.  Mr.  Ellis  went  on 
his  vacation  again.  He  went  oS  to  Vermont  or  New  Hampshire ;  and 
Mr.  Lamb,  being  charged  with  the  duty,  went  promptly  about  it,  and 
this   bank  was  brought  np  at  once. 

I  refer,  Senators,  to  a  letter  from  Eeid  to  Mr.  Ellis  of  the  date  of 
July    nineteenth,    which   will  be  found  on    page  578.     Mr.    Ellis 
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quietly  drops  this  letter  on  Mr.  Lamb's  desk.  Mr.  Lamb  takes  care 
of  the  letter  ;  and  when  he  has  authority,  in  Mr.  Ellis'  absence,  he 
acts  upon  the  subject.  Throughout  the  whole  career  of  this  insolvent 
institution,.Mr.  Ellis  did  absolutely  nothing  to  restrain  or  close  it. 

The  receiver  finds  the  liabilities  of  the  bank  $404,000,    of  which 

187,900  was  due  depositors  ;    and  from   the  assets  thus  far   he  has 

made  a  dividend  of  fifteen  per  cent,    and  may,   perhaps,  pay   a  little 

more.    There  is  no  explanation  of  this.     Mr.  Ellis  has  never  explained 

-it  anywhere. 

Now,  take  a  glance  at  the  Mechanics  and  Traders'  Savings  Bank, 
and  you  will  see  a  curious  thing  in  looking  down  the  table  of  success- 
sive  events.  The  trustees  cojistautly  report  the  bank  good,  and  the 
examiners  always  find  it  bad.  Every  time  the  truth  was  struck  by 
a  proper  search  the  bank  was  found  to  be  bad.  The  trustees'  reports 
all  the  time  were  lies,  and  Mr.  Ellis  had  evidence  of  it  in  the  depart- 
ment. 

Eeid,  Aldrich  and  Vrooman,  in  April,  1874,  found  a  moderate 
surplus  of  assets,  but  a  deficiency  of  income  of  $14,770.90,  which 
rendered  it  unlawful,  wrong  and  criminal,  for  them  to  make  a  divi- 
dend, taking  the  principal  and  paying  it  back  to  the  men  and  calling 
it  "  interest." 

In  July,  1874,  the  trustees  reported  a  surplus  of  $182,000 ;  but 
scrutinizing  it,  we  find  in  Schedule  G,  there  was  141,000  suspense 
account. 

As  I  understand  from  the  summing  up  of  the  counsel  for  the'respond- 
ent,  the  depositors  are  to  realize  about  thirty  per  cent  of  that. 

Then  comes  a  complain  t  drawn  up  by  some  of  the  persons  interested, 
very  respectable  gentlemen,  Mr.  Gregory  and  Mr.  Floyd,  showing 
the  condition  of  the  bank.  They  took  this  to  Ellis,  and  tried  to  make 
him  move.  Mr.  Ellis  admits  that  in  those  days  there  was  a  deficiency 
of  $25,000  to  $50,000  J  he  admitted  so  before  the  committee.  Mr. 
EUis'  letter  under  his  own  name  will  be  found  at  pages  38  and  39  of 
the  committee  testimony. 

"  STATE  OP  NEW  YORK  : 

Baxk  Department,         ) 
Alban-x,  October  19,  1874.     ,j 
A.  T.  Oo]srKLii>r,  Prest.  : 

By  the  lucent  special  examination  made  by  Mr.  Eeid  and  myself  of 
the  condition  of  the  Mechanics  and  Traders'  Savings  Bank,  it  appears 
that  the  bank,  instead  of  having  a  surplus,  as  heretofore  reported  is 
deficient  to  the  amount  of  $24,981.90.  The  assets  of  the  bank  consist 
largely  of  southern  stocks,  which  are  very  much  depreciated,  and  the 
market  for  which  is  so  unstable  and  fluctuating  that  it  is  a  matter  of 
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opinion  and  judgment  what  the  exact  deficiency  is.  It  would  undoubt- 
edly, in  the  judgment  of  some,  exceed  the  amount  named,  and  in  fix- 
ing the  Taluation  of  some  of  the  securities  where  there  is]no  determined 
valuation  by  sales  in  the  market,  it  would,  perhaps,  be  as  fair  and 
equitable  to  name  a  price  which  would  increase  the  deficiency  to  $50,- 
000,  instead  of  the  sum  reported  to  me. 

It  certainly  is  desirable  for  the  bank  to  rid  itself  of  this  class  of 
securities  as  fast  as  possible,  with  due  regard  to  the  ultimate  interests 
of  depositors,  and  substitute  for  them  securities  more  permanent  and 
certain. 

1  regret  to  find  a  lack  of  harmony  in  the  board  of  trustees,  which 
tends  to  cripple  the  success  of  the  bank.  Co-operation  on  the  part  of 
the  managers  can  only  insure  the  growth  and  pi'osperity  of  the  insti- 
tution. 

In  view  of  your  present  condition,  it  will  be  necessary  for  the  trus- 
tees to  make  good  the  existing  deficiency  to  depositors,  either  by  direct 
payment  or  by  satisfactory  personal  bonds,  guaranteeing  the  deposit- 
ors against  loss  by  the  present  impairment  of  assets. 

I  would  also  suggest  that  all  expenses  not  absolutely  required  in 
running  the  bank  be  dispensed  with.  It  would  seem  that  one  paid 
officer,  with  his  subordinates,  would  be  all  that  would  be  needed  until 
such  time  as  your  business  is  increased  and  your  deficiency  made 
good. 

Trusting  you  will  submit  this  letter  to  your  board  at  the  earliest 
opportunity,  and  awaiting  their  action  and  reply. 

I  am,  sir,  truly  yours, 

D.  C.  ELLIS, 
Superintenden  i. " 

Part  of  the  letter  gives  good  advice  ;  but  the  suggestion  of  per- 
sonal bonds  of  the  trustees  to  indemnify  depositors  was  vicious.  Such 
bonds  are  not  the  proper  security  for  savings  banks.  The  proofs  here' 
show  how  difficult  it  is  to  realize  on  such  obligations,  as  well  owing 
to  legal  defense  as  often  to  pecuniary  inability  to  pay.  The  very  pos- 
session of  such  obligations  by  a  savings  bank  as  means  to  show  assets 
above  liabilities  should  be  enough  to  close  it  up  immediately.  The 
new  depositor  expects  to  have  his  money  invested  in  the  proper  securi- 
ties, and  not  trusted  to  doubtful  persons,  on  questionable  obligations 
without  any  collateral. 

The  next  thing  of  moment  as  to  this  bank  was  the  examination  and 
scrutiny  of  the  bank's  report  by  the  clerks  of  the  department.     Their 
corrections  made  a  deficiency  of  $38,000  instead  of  $5,000,  and   this 
fact  was  shown  to  Mr.  Ellis.     This  is  not  denied. 
240 
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On  the  seventh  of  March — two  months  after  —  Mr.  Eeid  was 
sent  down  to  make  an  examination,  and  he  found  a  woeful  condi- 
tion :  "Deficiency  of  assets,  891,898;  deficiency-of  income,  $30,- 
548." 

Then  he  writes  a  letter,  showing  that  probably  $70,000  more  of 
deficiency  exists,  but  he  cannot  exactly  put  his  finger  upon  it  at  the 
time ;  and  this  letter  came  up  to  the  department ;  and  Mr.  Lamb 
called  Mr.  Ellis'  attention  to  it,  and  therefore  he  knew  all  about  these 
things.  This  matter  is  not  attended  to  until  the  first  day  of  J  une.  On 
the  first  day  of  June  Mr.  Ellis  did  write  a  letter  to  the  Attorney- 
General.  The  receiver  found  out  that  there  were  1,300  depositors, 
and  the  amount  due  them  $1,300,000,  and  he  has  paid  a  dividend  of 
about  seventy-five  per  cent.  The  receiver  found  in  this  case  the  dif- 
ference between  the  dealers'  ledger  and  the  cash  ledger  was  as  much 
as  $79,000  and  upwards  —  a  continual  fraud  going  on  there,  which  a 
vigorous  ransacking  by  special  instructions  to  Keid  to  go  to  the  bottom 
of  the  concern  would  have  made  to  appear. 

Floyd  and  Gregory  stand  before  you  perfectly  vindicated,  as  men 
clearly  having  the  right  and  telling  the  truth. 

We  now  come  to  the  "  People's  Savings  Bank"  of  the  city  of  New 
York. 

There  was  a  report  on  July  1,  1873,  by  the  bank,  and  at  that  time 
the  valuations  were  not  carried  out.  Mr.  Lamb,  looking  at  it,  told 
Mr.  Ellis  he  did  not  have  much  confidence  in  the  management,  and 
that  the  secretary  was  dishonest.  That  is  in  the  testimony  before 
the  Senate. 

Eeid  and  Smith,  on  the  4th  of  September,  1873,  were  there  on  a 
special  examination,  and  they  found  a  deficiency  of  $28,000  on  one 
theory  and  $36,000  on  another,  a  report  of  which  was  handed  in,  but 
both  of  them  making  the  deficiency  of  income  $9,000. 

On  the  eleventh  of  September,  Mr.  Ellis  writes  a  letter  to  the  Attor- 
ney-General, and  there  was  a  complaint  made  to  close  the  bank,  but 
Mr.  Ellis  consented  to  have  it  settled,  and  the  suit  was  dropped,  and 
the  bank  ran  on. 

Now,  what  did  he  have  before  him  to  justify  dropping  that  proceed- 
ing ?  Nothing.  He  had  proof  or  evidence  of  his  own  eyes,  or  by 
the  eyes  of  those  appointed  for  the  purpose,  that  it  was  in  an  unsafe 
position  to  go  on,  but  he  did  let  it  go  on.  In  January,  1874,  that 
bank  reported  a  surplus  again.  It  was  small  —  twenty-nine  dollars 
and  thirteen  cents.  That  is  like  a  man's  going  into  the  market,  who 
would  like  to  have  credit,  and  saying,  "  I  have  twenty-nine  dollars  and 
thirteen  cents  if  all  my  property  is  sold  at  what  I  value  it  at,  and  all 
my  debts  paid."  And  yet  Mr.  Ellis  allows  ,the  bank  to  go  on.  In 
this  report  of  1874,  the  trustees  include  a  lease  for  a  term  of  years,  as 
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an  asset,  at  $10,000.  July  first  they  make  a  report  sTiowing  a  deficit 
of  income.  The  thing  was  allowed  to  sleep  until  November,  1875, 
with  the  exception  of  the  examination  of  Beid  and  Ellis,  of  October 
19,  1874,  which  Mr.  Ellis  denies. 

We  will  discuss  that  examination  of  October,  1874.  Reid  had 
testified  here  as  to  one  examination  of  1873,  and  another  of  1875  ; 
and  then,  being  asked  if  he  made  them  both,  he  said,  "I  made  them 
all."-  On  being  asked  if  there  were  any  more,  he  said  there  was  one 
other,  and  took  it  out  of  his  pocket,  dated  October  9th,  1874.  By 
this  examination  of  1874  he  made  a  deficiency  of  assets  and  a  defi- 
ciency of  income.  Mr.  Ellis  testifies  he  never  saw  this  paper.  He 
said  he  did  go  there  with  Mr.  Reid,  and  he  looked  at  some  things, 
and  Reid  made  some  remarks  and  figures,  but  he  says  he  never  saw 
the  report.  Reid  thought  he  showed  it  to  him.  Mr.  Reid,  beyo'nd 
all  peradventure,  would  inform  Mr.  Ellis  of  the  result.  If  Mr.  Ellis 
went  away  and  left  him  at  his  work,  he  would  subsequently  ask  for 
the  result.  It  would  be  Raid's  business  to  inform  him,  and  if  he  did 
not,  it  was  Mr.  Ellis'  duty  to  call  on  Reid  for  his  statement.  Mr. 
Ellis  swears  Reid  did  not  inform  him  ;  but,  if  worthy  to  hold  his  place 
for  twenty-four  hours,  he  would  have  called  fol-  the  examination.  He 
stands  contradicted  by  his  examiner,  whose  character  and  veracity 
before  you  are  perfect. 

You  cannot  find  this  examination  in    the  department.     By  good 
luck,  you  know  its    contents,    Mr.  Reid"  having  kept  a  copy.     With 
all,  the  warnings   he  had  had  before,   having  himself  gone  into  the 
bank  and  left  Reid  examining,   and  then  either  neglecting  to  find  out 
the  result,  or  with  full  knowledge  of  it,   suffering  the  bank  to  go  on, 
it  is  fortunate   for   Mr.  Ellis  that  the  Governor  charges  him  with 
no  deliberate  attempt  to  do  wrong,  but  calls  it  gross  negligence.     The 
order  of  the  Senate    shapes   the  question   so   as  to  decide  whether 
or  not  he   was  guilty  of  culpable  negligence.      It  would  be  pretty 
hard  for  him  if  he  was  under  indictment  for  willful  neglect  on  these 
proofs.     Do  his  learned  and  distinguished  counsel  think  they  would 
make  any  headway  in  defending  him  against  the  charge  of  "  willfu, 
neglect"  in  the  matter  of  this  bank?     He  neglected  his  duty  when  he 
had  it  under  his  eye  in  the  most  perfect  manner.      Mr.  Ellis  says,  by 
his  testimony,  that  he  was  in  constant  communication  with  Reid  ;  saw 
Reid  from  day  to  day.     On  the  twentieth  of  November  the  bank  was 
closed,  and  a  first-rate  man,   as  you   saw   here,  was  the  receiver.     I 
asked  him  about  what  he  got  for  the  lease.     "  Well,  I  didn't  get  much 
for  the  lease."     There  were  some  three  years  of  it  yet  to  run,  and  in- 
stead of  being  of  value,  it  was  a  damage  to  own  it.      It  was  not  worth 
the  rent.     In  order  to  surrender  and  be  rid  of  rents,  he  had  to  give  the 
landlord  all  the  fixtures  and  $1,100  in  money.     So  much  for  this  asset 
of  $10,000. 
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There  were  1192,000  dne  depositors,  and  a  dividend  has  been  made 
to  them  of  one-third  of  their  money.  In  this  case  the  ledgers  of  the 
depositors  differ  from  the  cash  ledger.  This  receiver,  Mr.  French, 
found  in  the  assets  second,  third  and  fourth  mortgages,  and  mortgages 
on  leasehold  property.  This  condition  of  the  bank  was  bad  all  the 
way  along  its  progress,  and  it  grew  worse  and  worse. 

They  had  a  long  line  of  trustees'  bonds,  at  one  time  $36,000,  and  then 
$55,000,  and  so  it  went  on. 

,As  to  "  G-erman  Savings  Bank,"  here  was  the  report  of  the  1st  of 
January,  1875,  showing  a  surplus  of  $27,000.  Then  Reid  went  there. 
Oh,  what  a  difference  it  makes  whether  you  send  a  man  to  find  out,  or 
let  a  man  stand  there  to  conceal ! 

Eeid  found  a  deficiency  of  $77,000,  making  a  difference  of  $104,000- 
He  found  there  was  a  surplus  of  income.  Reid  sends  this  report  to 
Mr.  Ellis,  and  he  writes  him  a  letter  calling  his  attention  to  it,  and 
then  the  bank  goes  on  until  December.  On  the  twenty-fifth  of  De- 
cember, Mr.  Ellis  sends  his  friends  in  the  German  Savings  Bank  the 
merry  Christmas  greeting  —  Please  get  ready  to  make  a  sham  report 
New  Year's  day ;  and  they  did.  Seven  months  of  rottenness  being 
developed  before  him  all  this  time,  and  seven  months  of  cruel  wrong 
upon  these  poor  people.  The  trustees  come  right  in  after  that,  in 
January,  1876,  with  a  report  of  $11,877  surplus  on  the  first  of  Janu- 
ary; but  their  own  minutes  at  the  same  time  showed  they  were  short 
$34,000.  It  was  a  false  report.  January  1, 1877,  they'sent  in  another 
sham  report,  and  Mr.  Smith  went  through  that  thing,  tabulating  it, 
and  showing  his  work  to  Mr/  Ellis,  and  Mr.  Ellis  did  nothing  with 
it.  General  Siegel  seems  to  have  tried  to  remedy  the  difficulties, 
but  he  could  not  accomplish  much.  It  would  not  "  fight  mit 
Siegel."  This  bank  was  closed  February  7,  1877,  and  the  minutes  of 
the  board  show  it  was  $24,000  short  at  the  time  mentioned,  when  they 
claimed  a  surplus ;  and  shows  an  enormous  deal  of  shuffling  among 
these  people,  claiming  they  should  have  their  bonds  back,  and  all  that 
sort  of  thing. 

This  is  the  case  where  they  charged  furniture  to  the  cost  of  the  bank 
building.  They  charged  fixtures  to  the  same  account.  They  charged 
to  the  cost  of  the  bank  also  a  commission  they  had  given  to  their  build- 
ing committee  ;  and  finally  charged  $140  for  wines  they  drank  in  cele- 
brating the  completion  of  the  building.  Those  all  appeared  in  the 
minute  book,  and  the  books  were  kept  in  German  and  English,  so  that 
Mr.  Ellis'  department  might  read  them.  On  closing  the  bank,  the 
amount  due  depositors  was  $230,000.  Value  of  assets,  $177,022.90, 
making  the  institution  insolventto  the  extent  of  $40,000,  and  upwards. 
There  does  not  seem  to  have  been  any  attempt  to  merge  this  con- 
cern.    It  swallowed  itself. 
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We  examined  Mr.  Best  to  show  what  was  the  extent  of  the  receiyer- 
ship  expenses.  He  showed  you  that  he  paid  a  moderate  lawyer's  bill 
and  a  little  clerk's  hire,  and  had  not  received  any  thing  himself,  and 
he  exhibited  good  judgment  in  the  matter,  and  will  receive  such  sum 
as  the  court  will  give  him  hereafter. 

I  next  call  your  attention  to  the  "  Loaners' Bank "  of  the  city  of 
New  York.  One  of  the  Messrs.  Tracy  referred  to  in  this  case  is  my 
humble  self.  A  letter  was  written  by  me  to  Mr.  Ellis  for  information 
as  to  whether  the  bank  had  made  any  report,  and  whether  he  was 
aware  they  were  doing  a  banking  business,  and  calling  his  attention  to 
the  charter,  which  says  they  should  report;  that  is  all.  I  believe  there 
was  no  response  to  it.  It  was  not  material.  I  heard  they  had  not 
made  a  report. 

William  Tracy,  another  gentleman,  not  of  my  firm,  was  called  upon 
as  an  expert  in  the  law  to  give  his  opinion  whether  that  bank  was 
subject  to  the  act  of  1874.  I  never  knew  that  he  gave  such  an  opinion 
until  after  it  occurred.  It  was  a  very  clear,  handsome  opinion,  saying 
he  was  requested  to  give  his  opinion  as  to  whether  the  Loaners' 
Bank  was  subject  to  the  act  of  1874;  and  he  goes  through  with  a 
process  of  reasoning,  and  says  at  the  bottom  :  "  I  think,  therefore,  . 
they  are  not  subject  to  the  act  of  1874,  but  they  are  only  bound  to 
report  like  other  banking  institutions,  and  according  to  their  char- 
ter"—  a  good,  sound  opinion.  The  Attorney-General  said  the  same 
thing. 

All  these  matters  lingered  along  from  time  to  time,  but,  in  point  of 
fact,  the  officers  of  the  bank  never  had  reported,  and  they  were  bound 
to  report  every  year.  The  question  was,  whether  it  was  anybody's 
business  to  see  to  it  if  they  had  not  reported.  Ellis'  office  was  the 
one  to  say  that  they  should  report.  It  was  a  miserable  thing,  with 
its  assets  reduced  almost  to  nothing ;  where  stockholders  and  credi- 
tors snffeied  alike;  all  which  might  have  been  prevented  by  early 
exposure. 

The  "  New  York  State  Loan  and  Trust  Company  "  presents  another 
case  where  there  was  an  examination  and  a  deficit  was  found,  and  Mr. 
Ellis  let  it  alone  vigorously,  as  he  usually  did  such  things,  until  by- 
and-by  the  stockholders  put  it  into  the  hands  of  a  receiver,  and  there 
it  was  carefully  wound  up  by  an  excellent  receiver,  as  you  saw  here, 
Mr.  Spalding,  who  will  get  out  of  it  all  there  is  in  it,  and  not  charge  a 
penny  more  than  he  ought  to  have* 

I  now  come  to  the  "  Security  Savings  Bank."  Mr.  Keid  went  there 
in  November,  1875,  and  found  a  deficiency  of  assets  and  a  surplus  of 
income,  and  he  writes  a  letter  to  Mr.  Ellis.  The  first  of  January  they 
reported  again  and  there  was  a  deficiency.  There  was  nothing  done 
to  make  up  the  deficiency.    It  is  not  carried  to  the  Attorney-General 
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until  the  first  of  February.  The  stockholders  proceeded  upon  it  them- 
selves ;  they  got  fifty-seven  and  a  half  per  cent,  and  probably  will  get 
two  and  a  half  per  cent  more. 

Mutual  Benefit  Savings  Bank  of  the  city  of  New  York.  That  is 
the  case  where  Reid  and  Aldrich,  examiners  in  1873,  found  a  deficit 
of  assets  of  111,455.68,  and  a  deficit  of  income  of  $2,893.10. 

In  January,  1874,  the  bank  reported  —  and  here  is  a  novelty  —  so 
much  assets  and  so  much  liability,  by  name,  and  then  in  this  way  ; 
"  Balanced  by  trustees'  obligations  to  make  up  deficiencies  of  assets 
to  amount  of  $5,978.11." 

When  the  half  year  comes  around  in  July,  1874,  they  put  in  new 
figures  to  make  it  balance  to  a  cent  :  "  Balanced  by  trustees'  obli- 
gations to  make  np  deficiencies  of  assets  to  amount  of  $7,915.58." 

They  had  to  increase  those  figures  about  $1,600  at  each  report,  of 
which  there  were  three.  Eeid  examined  into  the  thing  on  the  fif- 
teenth of  November,  a  regular  examination.  There  was  no  diligence 
shown  by  Ellis.  Bnt  the  time  came  when  he  had  to  proceed  by  exam- 
ination and  then  he  found  this  large  deficiency.  This  bank  was 
closed  by  the  action  of  the  depositors.  They  had  a  receiver  appointed, 
and  they  will  receive  about  fifty  per  cent.  There  is  no  explanation 
given  of  those  things. 

A  savings  bank  has  no  capital  to  begin  with  ;  and,  when  there  are 
no  assets,  it  is  simply  robbery  to  take  deposits.  The  charters  granted 
design  to  have  each  of  these  banks  receive  deposit  and  invest  them 
"  for  the  use  and  benefit  of  depositors,"  and  then  to  pay  the  depositors 
such  moderate  interest  as  they  can  consistently  with  their  .expenses, 
keeping  a  small  surplus  over  to  guard  against  contingent  losses. 
All  the  interest  made  in  one  year  out  of  depositors,  should  be  given 
to  those  very  depositors,  saving  a  reasonable  surplus ;  and  what  a 
wicked  thing  it  is  that  the  depositors  of  the  year  1877,  should  get 
only  a  portion  of  their  interest  back  again  or  principal  either,  and 
their  money  be  taken  to  pay  a  debt  contracted  two  or  three  years  pre- 
viously. The  bank  might  as  well  take  it  to  pay  the  debt  of  some 
other  man,  or  say,  some  fire  insurance  company.  Nothing  could  be 
more  outrageous.  The  money  is  not  invested  and  interest  collected 
for  the  benefit  of  the  depositors,  but  for  the  purpose  of  filling  up  a  gap 
when  other  depositors  were  losing.  That  is  on  a  par  with  the  idea 
that  this  gentlemen,  in  his  high  prerogative,  with  his  discretionary 
power,  not  appealable  from  or  reviewable,  should  look  at  the  interests 
of  commerce  generally  ;  that  he  could  ignore  the  interest  of  one  little 
savings  bank  and  throw  it  away  to  save  another  ! 

Here  is  what  Mr.  Stewart  says — -a  witness  they  call :    "  I  would  not 
advise   allowing   a   bank   to  receive   deposits    with  a  deficit   of  i 
000." 
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Mr.  Sisco  says  :  "In  such  a  case  I  would  wind  it  up  immediately." 

Mr.  Macy  says  in  reply  to  this  question :  "  Would  it  be  proper  or 
right  to  allow  a  bank  to  receive  deposits,  with  a  deficit  of  $219,000  ? 
No,  sir." 

None  of  them  were  so  dull  as  not  to  know  that  a  man  who  is  not 
worth  a  cent  ought  not  to  have  a  line  of  credit.  If  his  capital  is  a 
minus  quantity,  he  is  not  fit  to  have  any  credit. 

If  they  claim  the  superintendent  can  do  these  things,  Mr.  Ellis  is 
not  a  man  the  government  of  the  State  of  New  York  or  the  laws  of 
the  State  of  New  York,  or  the  interests  of  society  can  support  in  that 
office. 

Senator  Jacobs — Mr.  President,  I  move  that  the  time  of  the  session 
be  extended  indefinitely. 

The  President  submitted  the  question  on  the  motion  of  the  Senator 
form  the  Third  [Mr.  Jacob],  and  it  was  decided  in  the  affirmative. 

Mr.  Teacy  [resuming] — Where  did  Mr.  Ellis  get  this  great  dis- 
pensing, supreme  power^  to  consider  the  interests  of  commerce  in 
discharging  the  duties  of  this  office  ?  All  his  powers  are  taken  from 
the  statute.  His  counsel  have  been  astute  to  observe  that  the  statute 
gave  him  some  discretionary  power.  Where  did  he  get  his  power  to 
become,  as  he  did,  the  protector  as  he  says,  of  banking  institutions  and 
finance?  He  really  became  the  protector  of  dishonest  trustees  and 
not  the  protector  of  depositors.  He  had  a  high  mission  to  perform  in 
his  office.  It  was  to  protect  these  poor  people,  and  he  allowed  them  to 
be  robbed.  The  superintendent's  powers  are  ample  for  all  purposes  of 
good  in  relation  to  savings  banks. 

There  was  a  criticism  as  to  what  the  word  "whenever"  meant  in 
this  statute.  "  Whenever  it  shall  appear,"  etc.,  the  superintendent  is 
to  act.  The  dictionary  gives  simply  "  at  the  time."  It  means  that 
at  the  time,  when  a  matter  is  so  and  so,  at  that  same  time  the  super- 
intendent shall  do  such  a  thing.  When  it  shall  appear  to  him  that  a 
certain  thing  exists,  at  the  time,  he  shall  take  such  and  such  action. 
It  is  very  much  like  the  term  we  use  in  every  common  contract,  like 
leases,  "to  pay  the  rent,  whenever  due,"  that  is  whenever  the  quar- 
ter's, rent  falls  due  he  is  to  pay. 

I  am  obliged  to  the  Senate  for  the  extension  given  to  me  and  I  will 
avail  myself  of  it  a  little  longer.  The  amount  of  deposits  in  these 
savings  banks  whose  cause  we  plead  before  you  in  behalf  of  the  State 
is  nearly  $400,000,000.  It  is  wonderful  how  little  mites  accumulate 
and  make  this  great  amount.  These  deposits  sometimes  produce  great 
beneficial  results.  When  there  is  a  dearth  of  labor  and  a  high  price 
of  provisions,  it  is  a  consolation  to  think  that  in  the  savings  bank 
there  is  a  fund  left  to  take  care  of  the  wants  of  these  poor  people.  It 
brings  a  peace  of  mind  not  only  to  the  poor  but  to  the  well-to-do,  to 
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know  that  these  people  out  of  their  small  savings  can  tide  themselves 
over  the  hard  places  and  be  comfortable  to  the  end. 

1  submit  to  this  honorable  Senate  that  the  credit  of  the  State  of 
New  York  is  involved  in  this  matter.  Our  banking  laws  have  been 
copied  in  other  States  and  by  the  Federal  Government  as  the  work  of 
wise  men  with  large  experience ;  and  if  we  are  to  be  informed  here 
that  yon  cannot  turn  this  man  out,  if  we  are  to  learn  that  you  cannot 
examine  a  witness  under  oath  on  such  an  investigation,  then,  indeed, 
we  have  arrived  at  a  sad  pass,  and  the  good   machine  goes  for  naught. 

I  do  not  believe,  gentlemen,  in  considering  the  matter,  you  will  say 
that  the  machine  is  not  a  good  one.  A  proper  man  in  the  place  there 
will  take  care  of  it.  I  would  not  be  afraid  to  trust  it  to  the  subor- 
dinates in  the  office.  Mr.  Lamb  himself  had  charge  of  it  a  few  weeks 
and  nothing  wrong  happened  then.  Mr.  Reid'  is  a  good,  sharp  ex- 
aminer. Somewhere  and  somehow  a  man  can  be  found  to  take  the 
office  of  superintendent  and  to  manage  it  properly.  How  much  better 
it  would  be  to  make  Ellis'  vacation  perpetual  and  let  Mr.  Lamb  run  it 
until  somebody  shall  be  constituted  superintendent. 

The  question  before  the  Senate  is,  whether  the  recommendation  of 
the  Governor  to  remove  him  is  to  be  adopted,  or  his  exercise  of  the 
office,  such  as  it  has  been  for  four  and  a  half  years,  is  to  be  continued 
still  longer.  The  holding  of  an  office  is  for  the  public  service.  It  is 
not  for  mere  gratification  that  men  are  put  into  office.  Some  gentle- 
men may  desire  office,  but,  when  it  is  conferred,  the  intention  is  not 
particularly  to  please  them,  but  to  have  the  public  well  served.  ISTo 
citizen  has  the  right,  morally,  to  hold  an  office  which  he  does  not  well 
serve.  It  is  against  the  true  interests  of  society.  He  had  better  be 
back  with  the  millions  of  us  who  have  never  held  an  office,  and  let 
somebody  take  his  place. 

I  rejoice,  at  the  close  of  this  matter,  that  the  question  whether  this 
incumbent  is  longer  to  continue  in  office  is  not  left  to  him,  this  honor- 
able Senate  is  to  say  whether  he  shall  remain  in  or  gp  out. 

The  Pbesident  —  The  arguments  are  now  closed.  What  is  the 
further  pleasure  of  the  Senate  !•' 

Senator  Jacobs  —  Mr.  President,  I  now  move  the  Senate  go  into 
executive  session. 

The  President  submitted  the  question  on  the  motion  of  the  Senator 
from  the  Third  [Mr.  Jacobs],  and  it  was  decided  in  the  affimative. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
the  following : 

"  Was  the  respondent  guilty  of  culpable  negligence  in  the  perfor- 
mance of  of  his  official  duty,  as  Superintendent  of  the  Banking  De- 
partment, in  regard  to  any  of  the  banks,  and  in  any  of  the  respects 
mentioned  in  the  charges  contained  and  accompanying  and  referred 
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to  by  fhe  message  transmitted  by  his  Excellency  the  Governor,  to  the 
Senate,  bearing  date  the  5th  and  aSd  days  of  April,  18,77  ?  " 

And  it  was  decided  in  the  affirmative.  • 

Fur  the  affirmative.  —  Baaden,  Bixby,  Bradley,  Coleman,  Gerard, 
Hammond,  Hairris,  Jacobs,  Lament,  Loomis,  McCarthy,  Morrissey, 
Robertson,  St.  John,  Sayre,  Schoonmaker,  Sprague,  Starbuck,  Tobey, 
Wagstaff,  Woodin  —  21. 

For  the  negative.' —  Carpenter,  Cole,  Doolittle,  Emerson,  Kenhaday, 
Moore,  Prince,  Selkreg,  Vedder,  Welliiian  —  10. 

Senators  explained  their  votes  upon  the  foregoing  proposition,  as 
follows  : 

Senator  Bradley  when  called  upon  to  vote  said : 

Ml".  President,  we  are  now  required  to  express  the  judgment  of 
the  Senate  upon  the  subject  of'inquiry.  By  the  light  afforded  by  the 
evidence,  to  determine  whether  the  duties  devolving  upon  the  Bank 
Department  have  been  performed ;  whether  the  powers  with  which 
that  department  is,  by  law,  vested,  for  the  protection  of  the  public  in 
their  dealings  with  savings  banks,  have  been  exercised  in  respect  to  the 
institutions  in  question,  for  the  protection  and  security  of  depositors, 
to  the  extent  which  an  appreciation  of  duty  by  the  head  of  that  de- 
partment required.  It  appears  that  the  banks  in  question  were  iu  a 
.deplorable  condition  ;  that  instead  of  being  places  of  safety  for  the 
protection  of  the  savings  of  the  people,  they  were  quite  the  contrary. 
Their  appearance  was  delusive,  and  they  were  snares  in  the  commu- 
nity. They  had  for  a  long  time  been  unsound  and  utterly  unfit  de- 
positories. The  consequences  were  disastrous  to  the  multitudes  who 
deposited  their  earnings  in  them.  It  turns  out  that  a  very  small  per7 
centage  only  of  the  money  put  in  them  will  be  received  by  the  deposi- 
tors. Thousands  of  the  poor  have  lost  nearly  all  they  possessed  by 
their  confidence  in  these  insolvent  banks. 

The  Bank  Department  was  established  to  guard  the  public  against 
such  disasters,  and  was  vested  with  ample  power  to  examine  into,  as 
certain  and  keep  advised  of,  the  actual  condition  of  these  institutions, 
and,  if  unsafe  and  insecure,  to  require  or  compel  them  to  suspend,  and 
if  necessary,  wind  them  up.  The  department,  in  respect  to  these 
banks,  was  not  of  much  service  to  the  public.  The  fault  which  gave 
to  the  depositors  the  disastrous  consequences  was  primarily  with  the 
management  of  the  banks.  There  were  circumstances  appearing  in 
the  reports  of  the  banks  and  of  the  examiners,  from  time  to  time^ 
which  should,  and  in  some  instances  did,  excite  suspicion  that  they 
were  not  worthy  the  confidence  of  the  public,  and  it  would  seem 
that  a  degree  of  diligence  might  have  been  applied  that  would  have 
exposed  their  infirmity,  and  prevented  much  of  the  loss  that  has 
followed. 
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The  charge  against  the  superintendent  is  that  of  culpable  negligence 
as  a  public  oflScer.  This  charge  implies  no  bad  faith  ;  nor  does  it  im- 
pute any  corrupt  purpose  or  practice  to  him,  and  I  am  pleased  to  say 
that  the  evidence  does  not  authorize  any  charge  of  moral  turpitude 
against  him.  It  is  now  apparent  that  much  of  the  losses  suffered  may 
have  been  prevented  by  early  decisive  action  of  the  superintendent. 
That  all  the^banks  involved  in  this  inquiry,  should  have  been  closed 
long  before  they  were ;  and  circumstances  of  suspicion  surrounded  the 
most  of  them  which,  as  now  seems,  then  required  more  vigilance  than 
was  indicated  by  the  department.  But  the  superintendent  relied  upon 
their  appearance  the  more  favorable  to  their  success,  and  undoubtedly 
believed  that,  although  they  were  weak,  they  would  be  able  to  take 
care  of  their  depositors,  and  they  were  permitted  to  continue  much  too 
long.  This  policy  of  delay  has  been  unfortunate.  The  superintend- 
ent has  failed,  as  it  now  appears,  to  perform  his  duty  in  respect  to 
nearly  all  these  banks  referred  to.  But  the  appearance  of  reports  and 
examinations  made  of  the  banks,  may  have  produced  a  difference  of 
opinion  as  to  what  should  be  done  respecting  all  the  banks,  except  the 
Third  Avenue  Savings  Bank,  and  as  to  them,  although  his  omission 
to  act  now  appears  unwise,  there  may  be  some  plausible  excuse 
offered;  but  there  is  none  for  his  failure  or  neglect  to  wind  up  the 
Third  Avenue  Bank.  The  report  of  that  bank  of  January,  1875, 
apparently  contained  false  values.  The  superintendent  evidently 
appreciating  this,  caused  an  examination  which  was  made  of  the  bank 
in  March,  1875,  and  thereby  was  exposed  a  deficiency,  $219,000  of 
assets,  and  $44,000  of  income,  and  the  superintendent  then  and  there- 
after had  no  hopes  or  expectation  that  the  bank  would  recover,  but 
deemed  it  hopelessly  insolvent.  His  duty,  then,  was  clear ;  the  bank 
should  have  been  closed  at  once.  It  was  not  done,  but  continued 
business  as  usual,  more  than  six  months  thereafter,  until  39th  Sep- 
tember, 1875,  before  any  proceedings  were  taken  to  close  it.  In  the 
mean  time  the  public  were  not  advised  of  its  insolvent  condition,  nor 
were  the  officers  of  the  bank  in  any  manner  prevented  from  imposing 
upon  the  confidence  of  the  people,  as  they  did,  by  receiving  deposits 
from  700  new  depositors,  amounting  to  $130,000,  of  which  $96,000  re- 
mained when  the  bank  was  closed  on  29th  September,  and  nearly 
$1,500,000  then  remained  of  liabilities  to  depositors.  The  condition 
of  the  bank  continued  to  get  worse  from  the  time  of  the  March  exam- 
ination until  it  was  closed,  so  that  the  result  has  been  a  dividend  of 
fifteen  per  cent  to  the  depositors. 

The  reason  given  by  the  superintendent  for  this  delay  is  that  the 
sensitive  condition  of  the  money  market  Vas  such  in  the  city  of  New 
Ybrk,  in  the  spring  and  summer  of  1875,  that  the  closing  of  this  bank 
would,  in  his  judgment,  have  disturbed  other  financial  institutions  of 
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the  city,  and  may  have  resulted  disastrous  to  some  of  them,  and  as  a 
whole,  the  remedy  would  have  been  more  disastrous  than  the  evil 
sought  to  be  prevented,  and  that,  inasmuch  as  he  used  his  best  judg- 
ment and  discretion  in  the  matter,  he  was  justified  and  should  be  sus- 
tained, and  is  not  chargeable  with  negligence,  although  he  erred* 
This  position  has  been  very  ably  maintained  by  the  argument  of  his 
counsel.  The  position  thus  taken  by  the  superintendent  was  evidently 
erroneous  and  improper.  He  should  have  acted  solely  in  reference  to 
the  interest  of  the  depositors  of  this  bank  when  he  found  it  hopelessly 
insolvent.  The  law  required  him  to  do  so.  Delay,  based  upon  mere 
speculation  of  consequences  to  other  financial  institutions,  by  a  proceed- 
ing to  cure  the  evil  existing  in  one,  cannot  be  justified  when  the  conse- 
quences so  injurious  as  that  was,  likely  to  come,  and  did  in  fact  come 
to  the  public  by  permitting  the  bank  after  March,  1875,  to  defraud  the 
community.  The  delay  was  a  great  mistake.  The  superintendent  was  at 
least,  misguided  by  his  judgment.  He  exercised  a  discretion,  if  we 
may  call  it  such,  in  violation  of  what  he  declared  in  one  of  his  letters 
to  be  ^the  settled  policy'  of  the  department.  That  policy  to  thus 
close  upon  a  deficiency  of  any  magnitude  appears,  unless  it  is  supplied 
at  once,  is  in  accordance  with  the  requirement  of  law. 

This  delay  it  seems  to  me,  was  culpable  negligence  on  the  part  of 
the  superintendent.  Any  negligence  that  is  prejudicial  is  culpuble. 
There  may  be  degrees  of  culpability,  but  any  omission  to  perform  duty 
is  negligence,  and  to  render  it  culpable  does  not  require  any  particular 
degree  of  negligence.  Nor  can  the  failure  to  perform  official  duty  be 
called  en-or  or  mistake,  as  distinguished  from  negligence,  except  in 
those  instances  where  the  duty  is  judicial  merely. 

The  question  is  one  arising  between  the  Bank  Superintendent  and 
the  public;  and  as  between  his  department  and  the  public  there  is  but 
one  standard  of  diligence.  What  is  negligence  in  the  head  of  the  de- 
partment at  one  time,  would  be  no  less  so  under  the  same  circum- 
stances at  another  time.  The  determination  of  that  question  does  not 
depend  upon  the  character  or  quality  of  mind  or  ability  of  the  superin- 
tendent. The  department  is  established  for  certain  public  purposes, 
which  demand  a  certain  degree  of  vigilance  and  action.  Any  thing 
short  of  those  requirements  must  in  ]aw,  be  deemed  negligence  of  the 
department  to  perform  duty.  And  public  policy  will  not  and  should 
not  require  the  public  to  accept  as  an  excuse  that  the  officer  was  led 
into  error  by  misguided  judgment. 

It,  therefore,  seems  to  me  that  official  inefficiency,  as  applied  to  the 
Bank  Department,  is  negligence,  whatever  may  have  been  the  motives, 
purposes  or  desire  of  the  superintendent. 

This  is  one  of  the  most  important  departments  in  the  State  govern- 
ment.    The  moneys  in  the  savings  banks  have  grown  to  upwards  of 
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1300,000,000.  Mostly  I  assume  made  up  of  the  earnings  of  the  poorer 
classes  deposited  for  safekeeping.  The  State,  through  the  Bank  De- 
partment, has  undertaken  to  provide  a  sort  of  guardianship  over  those 
funds  to  protect  the  interest  of  those  who  deposit  their  money  in  those 
institutions,  by  seeing  to  it  that  those  banks  are,  and  continue  to  be 
properly  conducted,  that  the  securities  in  quantity  and  quality,  are  ad- 
equate to  indemnify  their  patrons  against  loss,  and  for  that  purpose 
almost  unqualified  power  is  by  law  vested  in  the  Bank  Department. 

In  the  instances  in  question,  it  has  failedto  come  up  to  the  require 
ments  upon  it.  I  have  not  without  careful  consideration  of  the  evi- 
dence, reached  the  conclusion  now  to  be  expressed  by  my  vote.  It 
would  be  a  pleasure  if  duty  premitted  to  relieve  the  superintendent 
from  the  charge  of  official  negligence,  while  I  exonerate  him  from  all 
improper  motives,  and  give  him  the  credit  of  desiring  at  all  times  to 
have  the  duties  of  the  department  creditably  performed,  his  inefficiency 
in  respect  to  the  banks  in  question,  and  more  especially  as  to  the  Third 
Avenue  Savings  Bank,  constitute,  in  my  Judgment,  culpable  negli- 
gence, and  require  a  change  in  the  administration  of  the  department. 
I  therefore  vote  in  the  affirmative.  ^ 

Senator  Geraed,  when  called  upon  to  vote,  said : 

Mr.  President,  my  reasons,  in  brief,  for  giving  an  affimative  vote  on 
the  question  proposed,  are  as  follows:  I  find,  by  the  evidence,  that  the 
conduct  of  the  affairs  of  the  Bauk  Department,  under  the  present 
supewntendent,  have  not  been  characterized  by  that  vigilance  and 
diligence  that  the  proper  discharge  of  the  duties  of  the  office  require, 
and  which  the  public  rely  on  for  protection. 

I  find,  in  the  case  of  at  least  four  of  the  insolvent  banks  whose  af- 
fairs have  been  under  review  here,  that  the  department  took  no  action, 
at  the  proper  times,  to  check  the  illegal  and  fraudulent  action  of  the 
bank  officers,  but  allowed  them  to  proceed  without  that  rigid  scrutiny 
and  prompt  action  required  under  circumstances  of  the  gravest  suspi- 
cion, brought  to  the  knowledge  of  the  superintendent,  and  more  than 
sufficient  to  call  from  him  a  thorough  official  inquiry. 

In  the  case  of  the  Third  Avenue  Savings  Bank,  a  deficiency  of 
$319,000  was  reported  to  the  superintendent  by  the  examiner,  in 
March,  1875,  and  the  bank  was  then  rated  by  him  as  hopelessly  insolv- 
ent. No  steps  were^ taken  by  him  to  clpse  it,  for  a  period,of  six  months. 
During  that  period  the  bank  was  naturally, deemed  solvent  by  the 
community,  and  deposits  to  a  large  amount  were  made,  which  have 
resulted  in  great  loss. 

The  pleas  in  avoidance  of  the  charge  of  neglect,  in  this  connection, 
are  not,  to  my  mind,  satisfactory.  The  principal  one  is  that  the 
superintendent  had  a  large  discretion,  and  an  alleged  apprehension  in 
his  mind,  that  discredit^might  be  thrown  on^other  insolvent  banks,  or 
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on  financial  centers,  if  'he  performed  his  duty  in  connection  with  the 
bank  in  question,  does  not  seem,  under  tlie  spirit  and  wording  of  the 
laws,  a  sufficient  excuse__or'palliation. 

The  law  requires  that  when  a  bank  isTound  to  be  unsafe  by  the  super- 
intendent, he  is  to  denounce  it  to  the  Attorney-General,  for  the  purpose 
of  its  dissolution.  The  theory  that  there  is  an  enlarged  discretion 
above  the  law,  in  cases  of  hopeless  insolvency,  as  claimed  by  the  super- 
intendent, I  consider  an  unauthorized  theory.  _  - 

Such  a  view  of  his  powers  will  of  course  continue  to  be  entertained 
by  him  and  acted  on  in  case  of  his  con  tinuance  in  office.  It  would  be 
fraught  with  danger  to  the  community,  and  this  claim  on  his  part 
will,  in  my  mind,  in  connection  with  what  has  been  disclosed  in  evi- 
dence, justify  my  vote  for  his  removal.    ' 

In  coming  to  this  conclusion,  I  recognize  the  fact  that  nothing  has 
appeared  in  evidence  in  this  investigation,  impugning  the  personal 
character  or  honor  of  the  superintendent. 

Whatever  faults  of  omission  there  have  been  seem  to  have  resulted 
to  a  great  extent  from  a  blind,  indulgent  trust,  and  an  undue,  unwar- 
ranted, and  extraordinary  coniidence  in  others.  This  I  consider  was 
not  in  accordance  with  a  vigilant,  energetic  and  conscientious  discharge 
of  his  high  official  duty. 

Senator  Harris,  when  called  upon  to  vote,  said  : 

Mr.  President,  I  desire  ,briefly  to  state  the  reasons  for  the  vote 
which  I  shall  give  in  this  matter.  As  t  understand  the  law  defining 
the  duties  of  the  Superintendent  of  the  Banking  Department  and 
the  evidence  which  has  been  placed  before  the  Senate  touching  his 
treatment  of  those  duties,  the  management  of  the  department  under 
the  respondent  has  been  in  conflict  with  the  requirements  of  the 
statute.' 

The  law  applicable  to  this  matter  imposed  upon  the  superintendent 
two  duties,  as  follows :  * 

First.  "  Whenever  it  shall  appear  to  the  superintendent  *  *  * 
that  any  savings  bank  (or  such  corporation)  is  conducting  business 
and  its  affairs  in  an  unsafe  manner,  he  shall,  by  an  order  *  *  * 
direct  discontinuance  of  such  illegal  or  unsafe  practices,  and  a  con- 
formity    *     *     *     ^jf[^^■j^  safety  and  security  in  its  transactions."    . 

Second.  "  Whenever  it  shall  appear  to  the  superintendent  that  it 
is  unsafe  or  inexpedient  for  anyjSavings  bank  (or  such  corporation)  to 
continue  to  transact  business,  he  shall  communicate  the  facts  to  the 
Attorney-General,  who  shall  thereupon  institute  proceedings,"  etc. 

Therefore,  whenever,  that  is,  at  the  point  of  time  when,  it  appeared 
that  a  savings  bank  was  guilty  of , unsafe  practices,  or  whenever  it  ap- 
peared that  it  was  unsafe  or  inexpedient,  that  is,  unsafe  to  the  depos- 
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itors  therein,  or,  for  the  community  doing  business  with  it,  for  a 
savings  bank  to  continue  to  transact  business,  a,n  absolute  duty  was 
imposed  by  law  upon  the  superintendent  to  act,  and  to  act  immedi- 
ately. No  discretion  was  left  to  the  superintendent.  The  statute  is 
mandatory.  These  words  "  he  shall,"  used  as  they  are  here  without 
limitation,  express  a  command  as  emphatic  as  can  be  given.  They 
leave  no  question  for  the  exercise  of  judgment.  Whenever  it  appeared, 
etc.,  the  duty  was  then  imperative  upon  the  superintendent  to  order 
the  bank  to  discontinue  its  unsafe  practices,  or  to  report  it  to  the  At- 
torney-General for  his  action. 

The  testimony  shows  that  the  duty  thus  imposed  by  law  has  been 
uniformly  neglected  by  the  respondent  in  the  cases  of  the  banks  which 
have  been  presented  to  the  Senate. 

The  following  instances,  taken  from  the  number  of  banks  concerning 
which  proof  has  been  given,  illustrates  and  characterizes  the  ofiScial 
conduct  of  the  respondent  and  his  disregard  of  the  plain  requirements 
of  the  statute : 

The  Trades'  Savings  Bank,  according  to  the  letter  of  Mr.  Keid, 
the  examiner  appointed  by  the  'superintendent,  of  February  5,  1874, 
was,  at  that  time,  doing  an  unsafe  business.  In  November,  1875,  he 
reported  it  deficient  both  in  [assets  and  income.  On  the  4th  day  of 
January,  1876,  he  writes  to  the  superintendent  that  it  was  not  only 
guilty  of  fraudulent  practices,  but  had  not  and  could  not  make  up  its 
deficiency.  Again,  on  the  nineteenth  day  of  January,  Mr.  Eeid 
informs  the  superintendent,  by  letter,  of  fraudulent  transactions  by 
the  trustees,  and  that  not  a  dollar  had  been  put  in  towards  its  defi- 
ciency. Mr.  Lamb,  the  Deputy  Superintendent  of  the  Banking 
Department,  swears  that  he  should  have  closed  the  bank  at  that  time ; 
yet  it  was  allowed  to  run  until  August,  1876,  when  Mr.  Lamb,  who 
had  power  to  act  in  the  absence  of  the  superintendent,  reported  it  to 
the  Attorney-General,  for  his  action,  when  the  superintendent  was 
away.  The  depositors  will  not  receive  over  ten  per  cent  of  the  moneys 
they  intru'sted  to  it  for  safety. 

The  People's  Savings  Bank  was  insolvent  two  years  before  it  was 
closed,  and  the  superintendent  so  reported  it  to  the  Attorney-General. 
In  verifying  the  complaint  on  the  13th  of  September,  1873,  he  swore 
it  had  been  insolvent  for  more  than  one  year  before  that.  The  suit 
was  afterwards  stopped  upon  the  suggession  of  the  superintendent, 
and  the  bank  allowed  to  go  on  under  the  promise  of  its  oflBcers 
that  they  would  supply  the  deficiency.  Two  years  after,  and  in 
November,  1875,  Mr.  Reid  reports  to  the  superintendent  that  the  de- 
ficiency had  not  only  never  been  made  up,  but  had  increased. 
Then  the  bank  was  again  reported  to  the  Attorney-General.     The 


1937 

trustees  were  permitted  to  fritter  away  the  depositors'  money  during 
three  years  of  insolvency  known  to  the  superintendent. 

The  Abingdon  Square  Savings  Bank  was  reported  by  the  bank 
examiners  to  the  superintendent  in  December,  1873,  deficient  in 
assets  and  income,  and  yet,  according  to  the  exarhinei-'s  letter  to  the 
department  of  July  19,  1876,  the  bank  went  on  more  than  two  years, 
making  the  reports  to  the  department  of  their  standing  by  means  of 
bogus  deposits  and  fraudulent  checks.  There  was  no  interference 
with  it  until  July  29,  1876,  when  Mr.  Lamb,  in  the  absence  of  the 
superintendent,  reported  it  to  the  Attorney-General  for  his  action. 
The  depositors  have  received  fifteen  per  cent  on  the  amount  of  their 
deposits. 

The  German  Savings  Bank  of  Morrisania  was  reported  by  the 
examiner  to  the  department  on  the  Sith  of  April,  1875,  to  be  deficient 
in  assets  in  a  sum  over  175,000,  yet  no  steps  were  taken  by  the  super- 
intendent, excepting  writing  a  letter  to  the  bank  December  25,  1875, 
calling  attention  to  the  deficiency,  until  February  34,  1877,  when, 
at  the  reqxiest  of  the  trustees,  the  bank  was  reported  to  the  Attorney- 
General. 

The  Third  Avenue  Savings  Bank  was  probably  insolvent  in  1871. 
In  1873  it  was  clearly  so.  The  reports  to  the  department  revealed  the 
situation  of  the  bank,  as  is  shown  by  the  tabulation  made  therefrom, 
in  1873,  by  Mr.  Smith,  a  clerk  in  the  department.  Whether  Smith's 
tabulation  was  shown  to  the  superintendent  is  of  but  little  conse- 
quence. The  superintendent  should  certainly  have  been  sufficiently 
alert  to  have  obtained  the  same  information  from  the  reports  and 
the  schedule  of  assets  accompanying  them  that  his  clerk  acquired 
therefrom.  The  superintendent,  however,  states  that  he  took  his  pre- 
decessor, Mr.  Howell's  ofl&cial  statement,  and  did  not  take  pains  to  in- 
form himself  in  regard  to  the  condition  of  the  bank.  In  March, 
1875,  the  bank  had  become  so  bad  that  the  examiner  writes  to  the 
superintendent  that  the  rats  are  leaving  it,  and  reports  it  deficient  in 
the  sum  of  $319,000 ;  over  the  guarantee  bonds  of  the  trustees,  to  the 
amount  of  $115,000.  The  respondent  swears  than  when  that  report 
was  received  he  became  satisfied  that  the  bank  would  have  to  be 
closed;  and  afterwards,  in  verifying  the  complaint  of  the  Attorney- 
General,  on  the  39th  day  of  September,  1875,  he  swore  that  the  bank 
had  been  insolvent  for  more  than  a  year  before. 

Notwithstanding  this  utterly  insolvent  condition  of  the  bank,  so 
confessedly  known  in  March,  yet  the  bank  was  allowed  to  continue 
to  transact  business  until  the  twenty-ninth  of  Septeniber,  when  at 
the  request  of  its  trustees  it  was  reported  to  the  Attorney-General. 
Between  Mr.  Keid's  report  in  March,  and  the  close  of  the  bank  Sep- 
tember twenty-ninth,|it  received  in  new  deposits  $319,000  and  700  new 
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depositors,  who  have  received  but  fifteen  per  cent  on  their  deposits 
from  the  assets  of  the  bank. 

From  the  facts  proven  in  this  matter  it  cannot  be  questioned  but 
what  the  superintendent  permitted  insolvent  banks  to  continue  busi- 
ness after  it  became  known  to  him  that  they  were  insolvent.  It  can- 
not be  doubted  from  the  evidence  but  what  it  appeared  to  him' that  in 
the  cases  of  the  banks  cited,  the  interests  of  the  depositors  in  the  re- 
spective banks,  required  that  they  should  be  closed,  and  that  it  was 
unsafe  and  inexpedient  for  them  to  continue  to  transact  business. 
Yet  in  none  of  the  cases  did  he  order  a  discontinuance  of  unsafe  prac- 
tices. In  none  of  the  cases  did  he  report  a  bank  to  the  Attorney- 
General  when  it  appeared  that  it  was  unsafe,  but  failed  to  do  so  until 
the  bank  had  gone  so  far  down  that  it  could  go  no  further. 

The  policy,  if  any,  of  the  superintendent  was  one  of  leniency.  If 
a  bank  was  deficient  of  assets  to  meet  its  liabilities,  it  was  permitted 
to  continue  business  under  one  pretext  or  another,  generally  by 
making  a  promise  to  supply  the  deficiency  or  attempting  to  make 
it  up,  which  invariably  proved  futile.  No  matter  how  unsafe  or 
inexpedient  it  appeared  for  a  bank  to  continue  to  transact  business 
it  seems  to  have  been  thought'  best  by  the  superintendent  in  disre- 
gard of  the  provisions  of  the  statute,  to  let  it  keep  up  and  along  nntil 
it  fell  of  itself  from  exhaustion. 

The  reasons  assigned  by  the  superintendent  for  not  acting  promptly 
in  these  cases,  shows  the  wisdom  of  the  law  in  withholding  discretion- 
ary power.  The  excuse  given  for  the  neglect  is  that  he  allowed  these 
weak  banks  to  continue  business  to  prevent  panics  in  regard  to  other 
savings  banks,  and  to  give  them  a  chance  to  recuperate  or  to  merge 
into  solvent  banks.  These  reasons  are  untenable,  and  canuot  be  sup- 
ported by  sound  argument.  New  depositors  clearly  should  not  be  lured 
into  endangering  their  savings  in  order  that  the  savings  of  others  al- 
ready imperiled  may  possibly  be  rescued  from  jeopardy.  It  is  also  clear 
that  decisive  action  by  the  controlling  power  is  the  best  method  of  in- 
creasing confidence,  dispelling  distrust  and  insuring  safety.  Neither 
in  reason  could  any  delay  of  action  be  predicated  upon  so  forlorn  a 
hope  as  that  a  sound  bank  might  merge  or  incorporate  into  itself  an 
unsound  one. 

In  thus  disregarding  the  duties  enjoined  by  law  upon  the  Superin- 
tendent of  the  Banking  Department  the  respondent  was  guilty  of  neg- 
ligence, not  simple  negligence  which  harmed  no  one,  but  negligence 
often  repeated  whereby  others  suffered,  and  therefore  culpable  negli- 
gence. 

Arriving  at  this  conclusion,  a  vote  in  accordance  therewith  is  less 
embarrassing  than  it  otherwise  might  be  for  the  reason  that  it  will  not 
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impeach  the  character  of  the  respondent  for  integrity,  which  has  not 
been  questioned. 

Senator  Kbkkadat,  when  called  upon  to  vote,  said : 
Mr.  President,  I  propose  to  say  but  a  word  or  two,  in  explanation  of 
the  vote  which  I  shall  cast  upon  this  question.    The  evidence  has  sat- 
isfied me  that  whatever  may  have  been  the  offense  of  the  Bank  Super- 
intendent, it  was  not  that  of  culpable  negligence.     The  course  which 
he  pursued  was  not  the  result  of  ignorance  or  of  carelessness ;  on  thg 
contrary,  he  used  all  the  methods  at  the  command  of  the  department 
to  ascertain  the  condition  of  the  banks.     He  acted  intelligently,  and 
not  from  want  of  information  —  deliberately,  and  with  a  well-defined 
policy,  and  not  carelessly  or  negligently.     He  may  have  acted  differ- 
ently from  what  he  would  have  done  had  he  possessed  the  light  which 
we  now  do.     We  look  back  upon  a  period  unprecedented  in  its  start- 
ling and  long  continued  depreciation  of  values  —  an  anomalous  period 
which  he  cannot  be  blamed  for  not  anticipating.     His  motives  are  not 
impugned.     His  integrity  is  not   questioned.     If  he  conimitted  any 
offense  it  was  from  an  error  of  judgment  —  formed  not  recklessly  or 
hastily,  but  carefully  and  deliberately  and  in  the  exerc'se  of  a  discre- 
tion which  he  honestly  believed,  whether  correctly  or  not,  the  law  gave 
to  him  and  which  he  supposed  it  was  both  his  right  and  his  duty  to 
exercise.     These  being  my  convictions,  I  cast  my  vote  in  the  negative. 
Senator  McCarthy,  when  called  upon  to  vote,  said  : 
Mr.  Pi-esident,  I  entered  upon  this  trial  with  feelings  of  friendship 
for  Mr.  Ellis,  with  the  idea  that  his   mistakes  were   mainly  errors  of 
judgment.    I  have  waited  patiently  through  this  long  and  tedious  trial 
for  some  proof  that  would  support  this  feeling,  but  I  have  been  disap- 
pointed.    In  the  management  of  all  these  banks  for  which  the  super- 
intendent is  on  trial,  there  has  not  been  the  first  indication  of  eflBcient 
and  energetic  action.     The   ofBce   is   a   very   important  one.     Great 
ability,  sound  judgment,  combined  with  great  energy  of  character,  are 
the  qualities  that  should  be  possessed  by  the  person  holding  the  oflace. 
No  man  holding  this  ofBce  should  be  content  with  simply  following 
the  rules  or  precedents  of  his  predecessor.    I  differ  with  some  Senators 
as  to  the  effect  of  his  course  in  strengthening  or  weakening  public  con- 
fidence.    The  Superintendent  of  Banks  should  be  as  the  sentinel  upon 
the  watch-tower,  who  espies  the  danger  afar  off —  ready  to  take  such 
prompt  and  eflacient  action  as  each  case  may  demand.    The  laws  are 
sufficient ;  their  efficiency  depends  upon  the  man  whose  duty  it  is  to 
see  that  they  are  executed.     The  people  look  to  the  superintendent  for 
the  performance  of  that  duty,  and  in  proportion  as  he  does  that  duty 
they  have  confidence  in  the  strength  and  soundness  of  savings  banks. 
In  my  judgment,  based  upon  the  testimony,  Mr.  Ellis  is  guilty  of  cul- 
pable neglect,  and  I  vote  aye. 
242 
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Senator  Pkincb,  when  called  upon  to  vote,  said  : 

Mr.  President,  no  man  of  intelligence  can  fail  to  be  struck  with  the 
extent  and  serious  character  of  the  failures  of  savings  banks  within  the 
past  two  years. 

No  man  with  a  heart  can  fail  to  have  his  deepest  sympathies  excited 
for  those  who  have  suffered  loss  by  these  failures,  including,  as  they  do, 
many  whose  all,  the  fruit  perhaps  of  a  life-time  of  frugality,  has  been 
ruthlessly  swept  away. 

It  is  probably  true  that  a  less  proportion  has  been  lost  on  deposits 
in  savings  banks  than  on  money  invested  in  most  other  ways  ;  that 
the  percentage  of  loss  has  been  smaller  than  the  average  shrinkage  in 
value  of  real  estate  or  stocks  or  bonds. 

But  this  is  not  a  matter  for  comparison.  Ko  mercantile  failure,  no 
losses  by  those  of  large  means,  so  strongly  appeal  to  our  feelings. 

These  are  not  ordinary  investments  for  profit  or  speculation,  but 
the  slow,  gradual  savings  of  those  who  have  earned  each  dollar  with 
the  sweat  of  the  brow,  a.nd  with  many  of  whom  the  scanty  amounts 
have  been  accumulated  only  by  sacrifice  and  privation,  and  where 
every  cent  represents  some  equivalent  loss  of  comfort. 

For  such  deposits  there  should  be  absolute  security ;  and  where 
that  security  fails,  we  naturally  look  to  see  who  can  be  held  responsi- 
ble, and,  if  there  is  culpable  misconduct,  where  punishment  can  be 
administered. 

There  is  no  doubt  that,  while  most  of  the  recent  diflQdulties  are 
attributable  to  the  continued  depreciation  of  securities,  yet,  in  some 
of  the  institutions  that  have  failed,  there  have  been  dishonesty  and 
barefaced  swindling  on  the  part  of  officers,  and  if  any  such  can  be 
reached  by  the  strong  arm  of  the  law,  I  hope  that  justice  will  be  done 
speedily  and  eflfectively.  But  the  Senate  has  not  to  do  with  them  at 
this  time.  The.  one  question,  and  the  only  one,  before  us,  to  be  answer- 
ed without  fear  or  favor,  is  simply  whether  the  Bank  Superintendent 
shall  be  removed  from  his  office  for  "  culpable  negligence.'' 

There  is  no  suggestion  that  Mr.  Ellis  has  not  performed  his  duties 
with  entire  honesty  and  good  faith.  Even  the  Governor  in  trans- 
mitting the  charges  is  careful  to  acquit  him  ofany  intentional  wrong." 
He  is  admitted  by  all  to  be  a  man  of  the  strictest  integrity,  and  his 
official  record  in  this  respect  is  above  reproach. 

Neither  is  it  claimed  that  Mr.  Ellis  has  deviated  from  the  settled 
policy  of  the  department  which  was  adopted  by  his  predecessors  in  office. 
On  the  contrary  it  seems  well  established  that  he  followed  carefully 
the  general  system  which  had  been  in  vogue  for  years. 

But  his  official  term  has  been  in  troublous  times.  Within  six 
months  of  his  entrance  into  office,  the  memorable  panic  of  '73  had 
startled  the  country  and  commenced  the  long  period  of  depression 
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which  still  exists.  Securities  fell  in  value  continually.  Keal  estate, 
generally  considered  the  most  solid  species  of  property,  became  almost 
a  burden  and  mortgages  which  had  been  considered  amply  secured, 
if  foreclosed,  either  realized  but  a  fraction  of  their  value,  or  brought 
to  their  owners  the  land  itself  as  a  new  source  of  expense. 

We  all  recognize  these  facts  now.  They  are  household  words. 
Nothing  is  easier  than  for  us  to  sit  here  in  1877  and  criticise  action 
taken  in  1875.  Looking  back  with  a  full  knowledge  of  what  has 
since  occurred,  it  is  not  difficult  to  see  how  we  could  then  have 
arranged  matters  more  successfully.  It  is  but  another  illustration  of 
the  old  proverb  which  tells  us  in  homely  phrase  that  a  .man's  knowl- 
edge of  an  event  after  its  occurrence  is  far  superior  to  his  judgment  in 
advance. 

Probably  every  one  of  us  knows  a  dozen  intelligent  business  men 
who  have  lost  largely  in  the  last  few  years  ;  and  who,  if  they  could 
have  had  the  knowledge  of  coming  events,  the  which  they  liave  now, 
would  be  millionaires  instead  of  being  penniless  to-day. 

Mr.  Ellis  should  be  judged  by  the  knowledge  which  he  was  possessed 
of  at  the  time,  and  not  by  our  information  acquired  down  to  the  pres- 
ent day. 

And  yet  even  taking  into  account  all  our  knowledge  of  subsequent 
events  it  is  difficult  to  say  wherein  the  superintendent  was  "culpably 
negligent."  If  negligence  means  inattention,  he  certainly  was  not 
negligent.  On  the  contrary  he  seems  to  have  pursued  with  care  the 
policy  of  conservation  which  had  been  that  of  the  department  from 
its  information.  I  cannot,  of  course,  review  the  evidence  now.  But, 
to  take  an  illustration,  the  result  shows  that  the  closing  of  the  Third 
Avenue  Bank,  even  at  a  comparatively  favorable  time,  was  followed 
by  the  failure  of  several  other  similar  institutions,  thus  fully  justify- 
ing the  fears  of  the  superintendent,  and  giving  us  a  sample  of  what 
the  effect  might  have  been  if  it  had  been  injudiciously  and  precipi- 
tately closed  during  the  excited  days  after  Duncan  &  Sherman's 
failure. 

If  the  attempts  of  the  department  to  save  some  of  the  weaker  banks 
by  "merger"  under  the  act  of  1875,  could  have  succeeded,  thousands 
of  depositors  would  have  been  saved  from  loss.  There  was  scarcely  a 
single  bank  whose  assets  in  better  times  and  at  ordinary  prices  were 
not  sufficient  to  pay  all  deposits ;  so  that  if  the  department  conld  have 
tided  them  over  this  critical  period,  no  losses  would  have  occurred.  Of 
course  when  institutions  have  been  wound  up  in  the  days  when  many 
securities  are  unsalable  and  mortgaged  property,  if  foreclosed  on,  brings 
almost  nothing,  great  sacrifices  have  taken  place,  and  all  the  loss  falls 
on  the  unfortunate  depositoi's. 

The  course  of  Mr.  Ellis  was  to  avoid  the  necessity  of  these  sacrifices, 
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if  possible,  and  to  endeavor  to  preserve  the  institutions  until,  in  bet- 
ter times,  they  could  pay  every  dollar  to  their  depositors.  He  has 
testified  that  he  considered  that  his  duty  was  equally  to  protect  all 
the  depositors  in  the  State,  and  that  his  policy  was  to  save  the  savings 
bank  system,  as  a  whole,  from  destruction  and  receiverships,  as  far  as 
possible  in  these  disastrous  days. 

If  this  court  should,  by  its  judgment,  decide  that  this  policy  was 
wrong,  and  that  every  hank  should  be  thrown  into  the  hands  of  a  re- 
ceiver the  moment  the  market  price  of  its  assets  falls  below  its  liabili- 
ties, it  will  be  a  sad  day  for  depositors,  who  will  see  the  property 
which  is  really  theirs  sacrificed  in  the  most  depressed  times,  simply 
becailse  it  is  temporarily  depressed.  No  private  citizen  would  sell  all 
he  had  at  the  lowest  point  of  the  market,  And  yet  that  is  just  the  effect 
such  a  decision  would  have  on  savings  banks. 

It  is  easy  to  inaugurate  a  cast-iron  policy  which  will  bring  general 
ruin  by  its  severity,  but  it  will  be  a  poor  exchange  for  the  policy  of  con- 
servation which  has  heretofore  prevailed.  In  Mr.  Ellis'  case  the  desire 
evidently  was  to  act  with  such  care  and  prudence  in  these  financially 
dangerous  and  uncertain  times  as  to  tend  to  save  the  great  majority 
of  banks  and  of  depositors. 

I  cannot  but  recognize,  of  course,  the  popular  cry  for  a  victim,  and 
the  persistent  efforts  of  a  portion  of  the  press  to  force  the  Senate  to 
sacrifice  Mr:  Ellis.  Others  may  succumb  to  these  influences,  but  in 
my  judgment,  they  are  but  temporary,  and  when  the  facts  are  fully 
known,  and  time  has  been  given,  for  the  sober  second  thought,  the 
intelligent  people  of  our  State  will  have  more  respect  for  the  represent- 
ative who  dares  to  vote  as  he  believes  to  be  right,  than  for  those  who 
are  influenced  by  natural  but  unreasoning  clamor. 

Believing  that  there  should  not  be  placed  upon  the  conduct  of  an 
ofiicer  confessedly  honest  and  of  unquestioned  integrity  who  pursued 
the  course  his  best  judgment  approved  for  the  safety  of  the  great  ma- 
jority of  those  placed  in  the  charge  of  his  department,  the  same  stig- 
ma as  upon  a  man  of  dishonesty  and  corruption,  and  very  certain 
that  the  evidence  does  not  show  any  "  culpable  negligence  "  on  the 
part  of  Mr.  Ellis,  I  vote  in  the  negative. 

Senator  Sayer,  when'called  upon  to  vote,  said : 

Mr.  President,  I  have  listened  to  the  evidence  in  this  case  with 
great  attention,  with  the  hope  that  I  should  be  able  to  find  justifica- 
tion for  casting  my  vote  in  favor  of  acquitting  the  respondent,  Mr. 
Ellis,  of  culpable  negligence.  I  am  forced  to  admit  that  he  has — in 
my  view  of  the  case — neglected  his  duty  to  the  depositors,  in  at  least 
one  of  the  savings  banks  referred  to  in  the  charges,  the  Third  Ave- 
nue, to  such  an  extent  that  great  loss  has  been  suffered  by  them  ;  and 
he  is,  in  my  judgment,  guilty  of  culpable  negligence.     Therefore,  in 
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obedience  to  my  ofiBcial  oath,  and  from  a  high  sense  of  public  duty  I 
vote  aye. 

Senator  Schoonmakbr,  when  called  upon  to  vote,  said : 

Mr.  President,  under  the  order  made  by  the  Senate  the  question  of 
fact  to  be  passed  upon  and  answered  affirmatively  or  negatively  by 
Senators  is  as  follows  : 

"  Was  the  respondent  guilty  of  culpable  negligence  in  the  perform- 
ance of  his  official  duty  as  Superintendent  of  the  Bank  Department 
in  regard  to  any  of  the  banks,  and  in  many  of  the  respects  mentioned 
in  the  charges  contained  in  and  accompanying  and  referred  to  by  the 
messages  transmitted  by  his  Excellency,  the  Governor,  to  the  Senate 
bearing  date  the  5th  and  23d  days  of  April,  1877?" 

The  answer  to  this  question  involves,  to  some  extent,  the  inquiry 
whether  the  duties  of  the  superintendent  are  judicial  or  ministerial  in 
their  character.  In  the  one  case,  the  statute  might  be  construed  as 
directory,  calling  for  discretion  on  the  part  of  the  officer  ;  in  the  other, 
as  mandatory,  specifying  the  superintendent's  duties,  and  requiring, 
obedience  and  prompt  action  on  his  part.  A  reference  to  the  statutes 
relative  to  this  officer  and  his  duties  will  answer  this  inquiry  with 
reasonable  clearness. 

The  act  creating  the  Bank  Department  (chapter  164,  Laws  of  1851), 
has  this  pi'ovision  :  "  There  is  hereby  established  a  separate  and  dis- 
tinct department,  which  shall  be  oliarged  with  the  execution  ef  the  laws 
heretofore  passed,  or  that  may  be  hereafter  passed  in  relation  to  the 
banks  which  are  subject'"  to  certain  acts  which  are  specified,  being 
moneyed  corporations,  which  include  savings  banks.  The  head  of 
this  department  is  an  administrative  officer  charged  with  defined  spe- 
cific duties,  and  clothed  with  ample  power  to  execute  them  effectively. 
Unless  those  duties,  or  some  of  them,  are  declared  to  be  discretionary, 
this  officer,  who  is  a  mere  creature  of  the  statute  like  certain  other 
officers,  a  sheriff,  for  instance,  has  no  discretion  as  to  what  he  shall  do 
in  any  of  the  contingencies  described  by  the  statute.  No  discretion 
is  permitted  to  a  sheriff  whether  he  will  serve  a  writ  or  levy  an  execu- 
tion delivered  to  him.     His  duty  is  to  execute  promptly  his  process. 

The  powers  and  duties  of  the  superintendent,  as  prescribed  by  the 
.statute  of  1875  (chapter  371),  so  far  as  they  are  material  here,  are  as 
follows  : 

By  section  43  it  is  provided,  that  "  It  shall  be  the  duty  of  the  said 
superintendent  once  in  two  years,  either  personally  or  by  some  com- 
petent person  or  persons  to  be  appointed  by  him,  to  visit  and  examine 
every  savings  corporation  in  this  State.  The  superintendent  shall  al- 
so have  power,  in  like  manner,  to  examine  any  such  corporation,  when- 
ever in  his  judgment  its  condition  or  management  is  such  as  to  render 
an  examination  of  its  afiairs  necessary  or  expedient."    Full  power  to 
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compel  the  attendance  of  witnesses  and  to  examine  them  under  oath  is 
given,  and  also  power  to  examine  all  books,and  papers. 

Section  44  provides  that,  "whenever  it  shall  appear  to  the  said  super- 
intendent from  any  examination  made  by  him,  or  from  the  report  of 
any  examination  made  to  him,  or  from  the  (annual)  report  made  by 
any  such  corporation,  that  any  such  corporation  has  committed  any 
violation  of  its  charter  or  of  law,  or  is  conducting  its  business  and 
affairs  in  an  unsafe  or  unauthorized  manner,  Jie  shall  by  an  order  un- 
der his  hand  and  seal,  direct  the  discontinuance  of  such  illegal  and 
unsafe,  or  unauthorized  practices,  and  strict  conformity  with  the  re- 
quirements of  the  law  and  with  safety  and  security  in  its  transactions; 
and  whenever  any  such  corporation  shall  refuse  or  neglect  to  make 
such  report  as  hereinbefore  required,  or  to  comply  with  any  such  order 
as  aforesaid,  or  whenever  it  shall  appear  to  the  superintendent  that  it 
is  unsafe  or  inexpedient  for  any  such  corporation  to  continue  to  transact 
business,  he  shall  communicate  the  facts  to  the  Attorney-General,  who 
shall  thereupon  institute  such  proceedings  as  the  nature  of  the  case 
may  require."  The  act  of  1871  (chap.  693),  contains  substantially  the 
same  provisions. 

The  language  of  these  statutes  is  the  language  of  command,  not  of 
permission.  It  declares  that  the  superintendent  shall  in  the  emergen- 
cies specified  make  his  order,  or  report  the  bank  to  the  Attorney-Gen- 
eral. The  statute  is  as  imperative  in  its  terms  as  language  can  make 
it.  He  must  act,  not  meditate,  when  the  conditions  mentioned  come 
to  his  knowledge.  He  is  allowed  no  more  discretion  in  respect  to  his 
duty  than  the  Attorney-General  in  respect  to  his  duty  when  the  super- 
intendent's report  is  made  to  him. 

The  statute  being  peremptory,  there  is  no  necessity  for  resort  to 
judicial  authority  for  principles  of  interpretation.  But  there  is  a 
general  fundamental  rule  which  may  be  cited. 

'•  Where  a  public  body  or  oflBcer  is  clothed  by  statute  with  power 
to  do  an  act,  which  concerns  the  public  interest,  or  the  rights  of  third 
persons,  the  execution~of  the  power  rtiay  be  insisted  on  as  a  duty, 
though  the  statute  creating  it  be  only  permissive  in  its  terms."  {The 
Mayor,  etc.,  v.  Furze,  3  Hill,  612;  The  People,  etc.,N.  Supervisor,  51 
N.  Y.,  401.) 

"The  true  distinction  is,  where  the  provision  of  the  statute  is  the' 
essence  of  the  thing  to  be  done,  and  by  which  jurisdiction  to  do  it  is 
obtained,  it  is  mandatory;  otherwise  where  it  relates  to  form  and  man- 
ner, and  where  an  act  is  incident,  or  after  jurisdiction  has  been  obtained, 
it  is  directory."  (Potter's  Dwarris  on  Statutes,  223  to  225  notes ; 
Merchant  v.  Langiuorthy,  6  Hill,  646  ;  Lord  Mansfield  in  Rex  v.  Lox- 
dale,  1  Burr,  447.) 

The  statute  also  contemplates  prompt  action  by  the  superintendent. 
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Thn  language  is  "  whenever"  the  conditions  shall  appear,  he  shall  pro- 
ceed, etc.  This  can  have  only  one  meaning.  It  means  at  once  promptly, 
without  delay.  The  reasons  for  prompt,  instantaneous  action  are  two- 
fold. First,  that  the  depositors,  the  cesiuis  que  trust,  who  are  more 
than  creditors,  may  be  protected.  Second,  that  new  depositors  may 
not  be  drawn  in  and  defrauded.  Every  reason  for  action  at  all  demands 
prompt  action,  and  discretion  which  implies  temporizing,  negotiation, 
delay,  is  absolutely  excluded. 

It  is  clear  that  the  statute  leaves  no  discretion  to  the  superintendent. 
The  Legislature  reserved  to  itself  the  exercise  of  discretion,  and  com- 
manded its  agent  the  superintendent,  to  do  certain  acts  whenever  cer- 
tain specified  conditions  should  be  discovered  to  exist.  He  is  also  com- 
manded to  be  vigilant  so  as  to  discover  the  conditions  demanding  action 
on  his  pa,rt. 

E.egarding  the  statute  as  mandatory,  and  not  merely  directory,  the 
case  is  I'elieved  from  all  embarrassment  in  respect  to  the  effect  upon  other 
banks  or  upon  the  money  market  of  closing  any  particular  bank.  No 
such  element  is  to  be  considered.  It  is  excluded  by  the  plain  terms 
of  tlie  act  itself.  If  the  Legislature  had  designed  that  the  action  of 
the  superintendent  should  be  influenced  by  any  such  considera- 
tion, provision  would  have  been  made  for  it  in  the  statute.  It 
would  have  been  expressed  as  a  matter  of  too  much  importance  to  be 
omitted.  The  absence  of  any  qualification  of  this  kmd,  and  the 
peremptory  character  of  the  act,  are  conclusive  that  the  Legislature 
intended  to  omit  it.  The  legislative  will  is  expressed  in  defining 
the  duties  of  this  officer,  and  requiring  prompt  obedience  on  his  part. 
But  the  argument  that  a  proceeding  by  the  superintendent  to  close  a 
particular  bank  would  tend  to  injure  all  other  banks,  is  entirely 
fallacious.  The  argument  assumes  that  so  long  as  a  bank  is  not 
proceeded  against,  it  must  be  regarded  as  sound.  If  a  proceeding 
instituted  against  an  insolvent  bank  is  notice  of  the  insolvency  of 
that  bank,  it  is  also  necessarily  notice  that  every  bank  not  proceeded 
against  is  solvent  and  safe.  The  consideration,  it  must  be  assumed, 
was  not  overlooked  by  the  Legislature  in  framing  this  statute.  An 
excuse  for  not  obeying  a  statute,  which  is  outside  of  the  statute  itself; 
and  against  its  plain  letter,  is  not  to  be  favored. 

How  has  Mr.  Ellis  obeyed  this  statute  ?  How  have  his  duties  been 
performed  ?  He  became  superintendent  in  February,  1873.  At  that 
time  the  oflScial  reports  by  the  Third  Avenue  Savings  Bank,  and 
other  papers  on  file  in  his  office,  showed  that  the  conduct  of  the  offi- 
cers of  the  bank,  and  the  character  of  its  assets,  were  such  as  io  ren- 
der it  palpably  inexpedient  and  unsafe  to  allow  the  bank  longer  to 
transact  business. 

Two  months  afterwards,  in  April,  1873,  a  regular  exapiination  of 
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the  bank  was  made  by  three  examiners  appointed  by  Mr.  Ellis: 
Eeid,  Vrooman  and  Aldrich,  and  after  allowing  a  grossly  exag- 
gerated value  to  its  assets,  reported  a  deficiency  of  $5,735,  with 
almost  two-thirds  of  the  assets  inconvertible  into  money,  and  non- 
productive. In  July,  1873,  the  semi-annual  report  of  the  bank  was 
made  to  the  department  showing  the  same  assets  and  no  improvement 
in  condition. 

So  manifest  was  the  insolvent  condition  of  the  bank  from  this 
report  and  the  previous  ones  on  file,  that  Mr.  Smith,  a  subordinate 
of  Mr.  Ellis,  was  convinced  that  the  bank  ought  to  be  closed,  and 
prepared  a  careful  statement  of  the  liabilities  and  assets,  setting  forth 
their  nominal  and  tlieir  actual  or  estimated  market  value,  too  liberal, 
in  fact,  and  which  Smith  testifies  he  produced  to  Mr.  Ellis,  and 
doubtless  did  produce  to  him,  and  which  showed  a  deficiency  of  assets 
at  that  time,  September,  1873,  of  $226,072. 

Among  the  assets  were  the  following  remarkable  investments: 

Bonds  of  divers  southern  States $221,500 

Banking-house  and  adjoining  lot 200,000 

Ninety-two  acres  of  unproductive   real  estate  at   Tarry-  • 

town,  at    the  superlatively   speculative  valuation  of 

$1,500  an  acre 138,000 

Divers  lots  in  New  York  city,  most,  if  not  all,  of  which 

covered  by  prior  mortgages , 247 ,  300 

An  anomalous  instrument  called  a  bond,  by  the  trustees  to 

the  bank  —  practically  to  themselves 100,000 

Furniture  and  fixtures  in  use  for  a  number  of  years 14,980 

Total $931,780 

or  two-thirds  of  the  whole  nominal  assets. 

Smith's  statement  put  the  value  of  these  same  items  at  $701,050,  or 
$220,730  less.  Whether  or  not  Mr.  Ellis  actually  saw  Smith's  state- 
ment is,  in  one  aspect,  immaterial,  as  it  was  more  the  duty  of  Mr. 
Ellis  than  his  subordinate  to  possess  himself  9f  the  facts  exhibited  by 
that  statement.  The  bank  reports  for  January  and  July,  1874,  and 
January,  1875,  showed  no  change  for  the  better,  but,  necessarily,  for 
the  wm-se,  inasmuch  as  deficiency  of  income,  depreciation  of  values 
and  payment  of  dividends  and  current  expenses  had  continued  to 
weaken  it.  In  March,  1875,  another  biennial  examination  was  made 
by  Eeid  and  Aldrich,  which,  notwithstanding  the  liberal  valuations 
allowed  by  the  examiners,  disclosed  a  deficiency  of  assets  of  $219,226, 
and  a  deficiency  of  income  of  $44,791. 

The  report  of  the  examiners  was  accompanied  by  a  letter  from  Mr. 
Reid  to  Mr.  Ellis,  exposing  th^e  glaringly  fraudulent  condition  of  the 
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bank,  and  declaring  his  opinion  that  the  depositors  would  not  receive 
more  than  fifty  cents  on  a  dollar,  which  implies  an  actual  deficiency  of 
upwards  of  $700,000. 

No  official  action  by  the  superintendent  followed  this  information, 
but  the  bank  was  permitted  to  go  on  transacting  business  in  the 
usual  way,  and  consuming  the  deposits  until  the  twenty-ninth  of 
September,  following,  when  its  crippled  condition  rendered  it  im- 
possible to  go  on  longer,  and  the  trustees  iuyaded  the  office  of  the 
superintendent  and  implored  him  to  close  the  institution,  when,  by 
necessary  collusion  of  Mr.  Ellis,  one  of  the  culprit  officers  was  ap- 
pointed receiver. 

During  the  period  intervening  between  the  last  examination, 
March  23,  1875,  and  the  closing  of  the  bank,  September  29,  1875, 
deposits  were  made  amounting  to  $319,337,  of  which  $138,000  were 
made  by  new  depositors ;  and  during  the  same  time  there  was  drawn 
out  $433,978,  of  which  $34,000  was  drawn  by  new  depositors,  so  that 
of  the  $124,000  of  deposits  drawn  out  in  excess  of  those  made  during 
that  period,  $104,000  was  the  money  placed  there  by  the  new  de- 
positors. 

During  the  whole  two  and  a  half  years  up  to  that  date,  that  Mr. 
Ellis  was  in  the  Bank  Department  as  its  chief,  with  ample  statutory 
powers,  with  full  knowledge  of  the  condition  of  this  bank,  with  every 
oflScial  paper  in  his  office  relating  to  it,  showing  its  notorious  insol- 
vency and  mismanagement,  he  issued  no  order  requiring  a  correction 
of  existing  evils,  or  conformity  with  safety  or  security,  made  no  report 
to  the  Attorney-General  to  have  action  taken  by  him,  and  took  no 
steps  to  protect  existing  depositors  or  to  save  new  depositors  from 
the  inevitable  loss  of  ti-usting  their  money  to  the  institution. 

This  bank  was  only  a  parody  upon  the  statutory  as  well  as  the  pop- 
ular conception  of  a  savings  bank.  The  first  and  most  obvious  condi- 
tion of  a  savings  bank  is  safe  and  .secure  assets,  readily  convertible  or 
collectible  for  their  face ;  the  second  is  integrity  and  prudence  on  the 
part  of  its  officers.  In  this  bank  a  large  amount  of  the  assets  was 
speculative  and  precarious,  with  no  certain  or  market  value,  incon- 
vertible into  money,  and  yielding  no  income ;  and  these  assets,  though 
in  fact  depreciating,  were  reported  as  increasing  in  value ;  the  deposits 
were  dissipated  in  crediting  dividends  that  were  not  earned,  and  in 
payment  of  salaries,  taxes  on  non-productive  real  estate,  and  other 
expenses,  and  new  deposits  drawn  in  to  share  the  same  fate.  When 
the  assets  were  turned  into  money  by  the  receiver,  a  dividend  for  the 
depositors  of  only  fifteen  per  cent  was  realized,  with  some  contingent 
assets  remaining. 

These  undisputed  facts  have  an  inexorable  logic.  The  conclusion 
is  manifest  and  unavoidable,  that  the  superintendent  was  guilty  of 
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culpable,  inexcusable  negligence.     As  the  direct  result  of  his  negU 
gence,  large  numbers  of  innocent  persons,  misled  by  his  inaction,  were 
defrauded  of  their  money. 

I  Supplement  these  facts  with  the  statement  in  the  annual  report  of 
Mr.  Ellis  to  the  Legislature  for  the  year  1875,  made  March  30,  1876, 
that  "the  examination  of  the  bank  by  the  department  in  1875,  showed 
conclusively  that  the  interest  of  the  depositors  required  the  lanh  to 
discontinue  business ; "  and  the  statement  in  his  testimony  that  on 
the  3d  of  May,  1875,  "he  had  made,  up  his  mind  that  the  Third 
Ayenue  Savings  Bank  had  to  be  closed  up,"  and  his  negligence  is 
aggravated  to  a  criminal  extent. 

The  Revised  Statutes  of  this  State  contain  the  provision:  "  Where 
any  duty  is  or  shall  be  enjoined  by  law  upon  any  public  officer,  or 
upon  any  person  holding  any  public  trust  or  employment,  every  will- 
ful neglect  to  perform  such  duty,  where  no  special  provision  shall 
have  been  made  for  the  punishment  of  such  delinquency,  shall  be  a 
misdemeanor,  punishable  as  herein  prescribed."  (3  E.  S.,  p.  983,  § 
101,  6th  ed.) 

The  superintendent  is  not  now  on  trial  for  a  crime,  but  for  incom- 
petence, or  non-performance  of  duty.  But  this  non-performance  of 
duty  when  accompanied  with  knowledge,  the  statute  denounces  as  a 
crime.  In  this  case  duty,  knowledge,  neglect  and  damage  co-exist 
The  superintendent  himself  says  that  it  "  conclusively "  appeared  in 
March,  1875,  that  the  interests  of  depositors  required  the  institution 
to  be  closed,  and  that  he  so  decided  by  the  third  of  May  following. 
Every  hour  he  suffered  the  institution  to  go  on  under  such  circum- 
stances was  willful  neglect  of  duty. 

The  bank  was  a  fraud  upon  its  depositors  and  the  public.  Its  offi- 
cers were  liable  to  arrest  for  fraud  for  receiving  new  deposits  when 
they  knew  the  institution  to  be  insolvent.  {RoeMing  v.  Duncan,  in 
the  Court  of  Appeals,  3  N.  Y.  W.  Dig.,  497.)  The  superintendent 
knowing  all  the  facts  neglected  to  take  the  only  steps  that  could  pro- 
tect unsuspecting  depositors  from  loss. 

Without  taking  time  to  refer  to  the  other  cases,  The  Trades'  Savings 
Bank,  The  People's  Savings  Bank,  the  Mechanics  and  Traders'  Insti- 
tution, The  Abingdon  Square  Savings  Bank,  The  German  Savings 
Bank  of  Morrisania,  The  Loaners'  Bank,  it  is  enough  to  say  that  with 
more  or  less  variation  they  present  the  same  general  condition  and 
history  as  the  Third  Avenue  Bank,  and  accumulate  a  diversity  and 
aggregate  of  negligence  which  has  rendered  the  Bank  Department 
a  delusion,  and  its  management  a  reproach  to  the  State.  The  practice 
of  these  banks  and  the  character  of  a  large  proportion  of  their  invest- 
ments could  not  be  tolerated  for  a  moment  under  any  sound  system  of 
banking,  or  with  a  modicum  of  the  vigilance  on  the  part  of  the  super- 
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inteadent  that  a  prudent  man  would  exercise  in  his  own  affairs 
With  these  clear  views  of  the  conduct  of  the  superintendent,  as 
brought  before  us  by  the  testimony,  I  am  constrained  by  every  consid- 
eration of  ofScial  duty  and  of  sound  public  policy  to  vote  aye  upon 
the  question  before  us. 

Senator  Vbdder,  when  called  upon  to  vote,  said : 

Mr.  President,  for  what  has  Mr.  Ellis  been  tried?     He  has  been 
tried  in  the  language  of   the  G-overnor,  for    "culpable  negligence." 
If  guilty  it  must  then  be  for  carelessly  and  improperly  doing  an  act 
or  for  omitting  to   perform  a  duty  and  which  omission  worked  an 
injury  to  some  third  party.     Is  he  guilty  of  neglect  of  duty  in  not 
informing  himself  of  the  condition  of  the  banks  by  which  information 
his  understanding  was  to  be  enlightened  and  his  judgment  guided  ? 
No,  not  in  that,  for  all  the  material  facts  connected  with  the  banks  he 
knew  from  reports  and  personal  examination.     There  is  no  evidence 
whatever  by  which  it  appears  that  what  he  did  was  done  carelessly 
or  negligently.     His  negligence,  if  any,  therefore,  was  in  failing  to 
act,  when  he  ought  to  have  acted.    But  what  did  he  fail  or  omit  to 
do  that  oflBcial  duty  required  to  be  done.    It  is  claimed  that  he  failed 
in  his  duty  in  this,  to  wit:  in  not  communicating  to  the  Attorney- 
General  the  fact  that  it  was  "  unsafe  or  inexpedient "  for  certain  banks 
"  to  continue  to  transact  business."    Assuming  it  to  be  true,  then  that 
it  was  "  unsafe  and  inexpedient "  for  the  banks  in  question  "  to  con- 
tinue to  transact  business,"  and  also  that  this  fact  should  have  been 
reported  to  the  Attorney-General  did  his  failure  to  do  so  convict  him 
of  negligence.      Not  at  all,  unless  he  was  convinced  thas  such  was  his 
duty,  and  he  neglected  to  perform  it.     When  is  it,  I  ask,  under  the  law 
that  this  "communication"  is  to  be  made  to  the  Attorney-General  ? 
In  the  language  of  the  statute  it  is,  "  whenever  it  shall  appear  to  the 
superintendent,  that  it  is  unsafe  or  inexpedient  for  banks  to  continue 
to  transact  business."    It,  then,  must  first  appear  to  him,  that  the  bank 
is  unsafe  before  he  makes  the  "  communication."     What  does  the  word 
"  appear"  mean  in  this  connection,  why  simply  that  when  he  believes 
—  when  his  judgment  has  acted  and  his  mind  is  convinced  that  the 
bank  is  unsafe,  then  and  not  till  then,  the  statute  steps  in  and  com- 
mands the  communication  of  that  judgment  and  belief,  to  the  Attor- 
ney-General.    Supposing  that  in  fact  it  is  unsafe  for  the  bank  to  go 
on,  but  it  does  not  so  appear  to  the  superintendent,  is  he  guilty  of  cul- 
pable or  any  other  negligence  in  not  communicating  to  the  Attorney- 
General?     Clearly  not.     It  is  simply  an   error   of   judgment.     It  is  a 
case  of  not  correctly  judging  the  condition  of  the  banks,   from  the 
facts  before  him,  instead  of  knowing  its  unsafe  condition  and  failing 
to  report  it.     It  is  a  case  of  a  failure  to  know,  instead  of  a  failure  to 
report  what  was  known.     If  the  facts  before  him  did  not,  in  the  exer- 
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cise  of  his  judgment,  make  it  appear  to  him  that  it  was  unsafe  for'  the 
banks  to  continue  to  do  business,  then  he  is  free  from  blame,  and  such 
I  am  convinced  was  the  case.  He  is  no  more  guilty  of  neglect  of  duty 
in  my  opinion,  in  arriTing  at  wrong  conclusions,  than  a  juryman 
would  be  who  misjudged  the  weight  of  evidence  in  a  matter  he  was  to 
decide.  Some  may  say  that  he  ought  to  be  removed,  then,  for  incom- 
petency, in  not  knowing  all  the  while  the  exact  and  precise  condition 
of  the  banks  committed  to  his  care,  and  in  not  having  a  better  judg- 
ment. To  this  I  will  answer,  that  such  is  not  the  issue  we  are  trying, 
and  if  it  was,  I  should  hesitate  long  before  arriving  at  such  a  conclu- 
sion, when  it  has  taken  two  Governors  some  six  months,  and  thirty- 
two  wise  Senators  nearly  six  weeks,  to  ascertain  that  he  has  erred  even 
in  judgment.  Senators,  if  we  have  properly  used  our  faculties,  we 
are  wiser  to-day  than  we  were  yesterday,  and  this  year  than  the  year 
before.  It  is  quite  easy  for  us  in  the  light  of  the  present,  to  see  what 
mistakes  we  have  made  in  the  past,  and  still  easier  to  see  what  mis- 
takes others  have  committed.  He  is  either  a  very  wise  man  or  a  fool 
to  whom  experience  can  give  no  additional  understanding.  I  have  no 
doubt  but  that  had  Mr.  Ellis  known  then  what  he  does  now,  his  judg- 
ment would  have  been  better.  Had  he  known  that  the  terrible  finan- 
cial crisis  through  which  we  have  passed  was  coming,  and  which,  had 
it  not  come,  the  banks  would  have  been  saved,  he  would  have  judged 
and  acted  differently.  But  who  knew  it  was  coming,  or  the  maaner 
of  its  coming.  Who,  if  any,  had  such  a  revelafion.  Where  is  the 
prophet  that  spoke  of  it  ?  If  here,  let  him  answer.  I  believe  Mr. 
Ellis  acted  prudently,  carefully  and  well,  and  in  his  judgment  for  the 
interest  of  the  great  trust  committed  to  his  care,  and  so  believing,  I 
vote  "  no." 

Senator  Spkagtje,  when  called  upon  to  vote,  said  : 

Mr.  President,  I  have  been  compelled  by  ill  health  and  imperative 
business  to  be  absent  from  the  Senate  during  a  few  of  the  days  of  this 
session  ;  but  I  have  read  all  the  evidence,  and  examined  the  questions 
of  fact  and  of  law  involved  in  the  case,  to  the  best  of  my  ability,  and 
I  am  reluctantly  compelled  to  vote  aye. 

Senator  Staebuck,  being  called  upon  to  vote,  said : 

Mr.  President,  but  for  the  legal  question  raised  and  elaborately  ar- 
gued by  the  respondent's  counsel,  I  should  not  have  detained  the  Sen- 
ate with  any  remarks.  That  question  having  been  raised,  and  our  jur- 
isdiction in  the  premises  having  been  denied,  on  the  alleged  ground 
that  the  act  of  1833,  under  which  this  proceeding  is  had,  was  repealed 
by  an  act  passed  by  the  Legislature  of  1867,  I  desire  to  say  : 

EiEST.— By  the  act  of  1823,  the  power  is  clearly  given  to  the  Gov- 
ernor and  Senate  to  remove  the  respondent  from  his  ofiBoe  in  a  case 
like  this. 
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Second. —  That  act  of  1833  is  a  part  of  the  ReTised  Statutes,  and 
it  is  not  claimed  that  any  act  has  ever  been  passed  containing  any  ex- 
press intimation  of  an  intent  to  repeal  the  act  of  1823. 

Third. — The  act  of  1867  confers  upon  the  Legislature  the  power 
to  remove  such  ofi&cerin  such  case,  but  it  does  not,  in  terms,  assume 
to  interfere  with  the  power  of  the  Governor  and  Senate  to  do  the  same 
thing. 

Fourth. — The  two  statutes  are  harmonious  ;  and  it  cannot  be  suc- 
cessfully argued  that  there  is  any  such  repugnance  between  the  two 
statutes,  as  must  be  found  to  exist,  in  order  to  effect  the  repeal  of  a 
statute  by  implication.  The  act  of  1876,  only  gives  an  additional 
remedy,  leaving  the  old  remedy  in  full  force. 

I  therefore,  reach  the  conclusion,  that  the  power  of  the  Senate  to 
entertain  jurisdiction  in  this  case  is  too  clear  to  be  seriously  ques- 
tioned. 

The  legal  question  raised,  being  thus,  so  far  as  it  affects  my  own 
action,  disposed  of,  I  am  brought  to  the  question  of  fact  involved.  On 
that  question,  after  having  listened  attentively  to  the  whole  testimony 
and  proceedings,  and  after  giving  it  my  best  consideration,  I  am  of 
opinion,  that  the  respondent  was  guily  of  culpable  negligence,  in  the 
performance  of  his  official  duty  as  Superintendent  of  the  Bank  Depart- 
ment, in  regard  to  many  of  the  matters  contained  in  the  question  pro- 
pounded.    I  therefore,  vote  in  the  aflBrmative. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
the  following  : 

Shall  the  Superintendent  of  the  Banking  Department  be  removed 
from  office  ?    And  it  was  decided  in  the  affirmative. 

For  the  affirmative. — Baaden,  Bixby,  Bradley,  Coleman,  Gerard, 
Hammond,  Harris,  Jacobs,  Lament,  Loomis,  McCarthy,  Morrissey, 
Robertson,  St.  John,  Sayre,  Schoonmaker,  Sprague,  Starbuck,  Tobey, 
Wagstafl,  Woodin— 21. 

For  the  me^'a^iVe.— Carpenter,  Cole,  Doolittle,  Emerson,  Kennaday, 
Moore,  Prince,  Selkreg,  Vedder,  Wellman — 10. 

Senators  explained  their  votes  upon  the  foregoing  propositions,  as 
follows  : 

Senator  Baaden,  when  called  upon  to  vote,  said  : 

Mr.  President,  I  had  at  first  intended  to  ask  to  be  excused  from  voting 
on  the  question  of  the  removal  of  Mr.  Ellis  from  the  office  of  Bank 
Superintendent,  but  after  due  consideration  and  carefully  weighing 
the  evidence  produced  before  this  body,  I  feel  that  I  would  be  shirk- 
ing a  sacred  duty  and  violating  the  trust  reposed  in  me  by  my  con- 
stituents if  I  did  not  give  by  my  vote  expression  to  my  indignation 
in  this  case  against  Mr.  Ellis  for  his  culpable,  negligent  and  reckless 
manner,in  which  he  failed  to  perform  his  duties. 
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My  constituents,  perhaps  more  so  than  those  of  any  other  member 
of  this  body,  are,  and  have  been  greatly  interested  in  those  savings 
banks  so  shamefully  permitted  to  be  mismanaged  by  Bank  Superin- 
tendent Ellis. 

My  constituents,  chiefly  composed  of  the  v^orking  classes  of  New 
York,  who  earn  their  little  savings  by  the  sweat  of  their  brow,  suffered 
greatly  during  the  past  two  years  when  out  of  work  and  robbed  of 
their  little  savings  by  faithless  bank  oflBcers.  Mr.  President  and  Sen- 
ators, I  am  firmly  convinced  of  Mr.  Ellis'  guilt  of  several  of  the  charges 
before  this  Senate,  and  in  voting  against  Mr.  Ellis  and  in  favor  of  his 
removal  from  the  oflBce  as  Bank  Superintendent  1  am  discharging  an 
obligation  I  owe  to  my  constituents,  the  people  of  this  State  and  to  my 
conscience,  and,  therefore,  Mr.  President,  I  vote  in  favor  of  the  removal 
of  Mr.  Ellis  from  his  oQice  as  Bank  Superintendent,  with  the  hope  that 
his  removal  from  this  responsible  office  will  restore  the  necessary  con- 
fidence to  savings  banks  and  also  procure  the  election  of  good,  honest 
and  truthful  oflBcers  for  such  institutions. 

Senator  Kennadat,  when  called  upon  to  vote,  said  : 
Mr.  President,  basing  my  action  on  this  question  upon  the  views 
which  influenced  my  vote  upon  the  other,  I  vote,  as  did  before,  in  the 
negative. 

Senator  Sprague,  when  called  upon  to  vote,  said:  1 
Mr.  President,  I  desire,  before  voting,  to  say,  in  justice  to  Mr.  Ellis, 
that  I  think  there  is  force  in  the  suggestion  made  by  a  member  of  the 
Senate,  that  the  Bank  Superintendent  has  not  stepped  much,  if  any, 
beyond  the  precedents  of  his  office,  and  that  it  has  for  many  years 
been  conducted  very  largely  upon  the  principles  which  have  guided, 
or  rather  misguided,  him  in  his  administration.  My  vote  is,  there- 
fore not  so  much  a  condemnation  of  Mr.  Ellis  personally,  as  of  the 
customs  which  seem  to  have  prevailed  during  his  and  previous  terms 
in  the  Bank  Department.  I  think  that  the  public  interests  demand  a 
reform  in  these  customs  and  a  condemnation  of  them  by  this  Senate. 
Bank  reports  should  not  be  left  to  the  scrutiny  and  judgment  of  sub- 
ordinate clerks  ;  trustees  should  not  be  permitted  to  supply  deficien- 
cies in  assets  with  their  personal  bonds  ;  and  banks  irretrievably 
insolvent  should  not  be  permitted  to  continue  business  in  plain  viola- 
tion of  the  statute,  upon  the  theory  that  to  close  them  up  will  aflfect 
other  banks  or  produce  a  panic  in  the  money  market.  It  is  unfor- 
tunate for  Mr.  Ellis  that  the  blow  should  fall  upon  him,  but  he  must 
console  himself  as  did  Lord  Bacon,  who,  when  impeached  and  de- 
posed from  the  bench,  very  wisely,  and,  perhaps,  truly  said,  that  he 
had  been  the  justest  judge  that  had  sat  in  England  for  fifty  years,  and 
that  it  was  the  justest  judgment  that  had  been  pronounced  in  200 
years.  1,1  vote  aye.    ___ 
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.    Senator  Staebuck,  when  called  upon  to  vote,  said  : 

Mr.  President,  in  connection  with  the  vote  which  I  rise  to  give,  I 
desire  to  make  a  single  observation.  While  the  respondent  stands,  in 
my  judgment,  acquitted  of  any  imputation  of  criminal  or  fraudulent 
conduct,  the  whole  case  leaves  upon  my  mind  the  conviction  that' 
perhaps,  in  overkindness  to  fraudulent  bankers  who  appealed  to  him, 
he  has  given  more  care  to  the  effort  to  relieve  weak,  insolvent,  and, 
perhaps,  fraudulent  banks,  from  their  embarrassment,  than  lie  has  to 
the  interest  of  the  depositors  to  .whom  he  owed  the  first  and  para- 
mount duty.  Such  care  of  insolvent  banks,  and  such  neglect  of  his 
duty  to  depositors,  may  be,  and  in  some  of  the  cases  before  us,  doubt- 
less has  been,  no  less  disastrous  to  the  great  interests  entitled  to  pro- 
tection, than  it  would  have  been  if  accompanifed  with  actual  fraudulent 
intent. 

The  vote  already  given,  finding  the  fact  of  culpable  negligence,  can- 
not have  its  logical  effect  without  the  removal  of  the  respondent  from 
his  office.  Upon  this  question,  as  upon  the  other,  I,  therefore,  vote  in 
the  affirmative. 


STATE  OF  MW  YORK. 


IN   SENATE, 

Senate  Chamber,  ik  the  City  of  Albany, 
Thuksday,  May  34,  1877. 

Pursuant  to  a  proclamation  of  his  Excellency  the  Governor,  the 
Senate  met  in  extraordinary  session. 

Present— Hon.  William  Doksheimek,  Lieutenant-Governor,  and 
the  following  Senators,  to  wit : 

District  number  one L.  Beadsoed  Pkince. 

District  number  two JoHisr  E.  KbNnaday. 

District  number  three John  0.  Jacobs. 

District  number  four John  Moeei&sey. 

District  number  five Alfeed  Waqsxafi',  Je. 

District  nrimber  six Oaspae  A.  Baaden. 

District  number  seven James  W.  Gerard. 

District  number  eight Francis  M.  Bixby. 

District  number  nine William  H.  Eobertson. 

District  number  ten Daniel  B.  St.  John. 

District  number  eleven B.  Platt  (Jarpentbr. 

District  number  twelve Thomas  Coleman. 

District  number  thirteen Hamilton  Harris. 

District  number  fourteen Augustus  S jhoonmaker,  Jr. 

District  number  fifteen Webster  Wa&nbr. 

District  number  sixteen Franklin  W.  Tobey. 

District  number  seventeen Darius  A.  Moore. 

District  number  eighteen James  F.  Starbuck. 

District  number  nineteen'. Theodore  S.  Sayrb. 

District  number  twenty David  P.  Loomis. 

District  number  twenty-one Benjamin  Doolittle. 

District  number  twenty-two Dennis  McCarthy. 

District  number  twenty-three ,.  William  C.  Lamont. 

District  number  twenty-four John  H.  Selkreg. 

District  number  twenty-five William  B.  Woodin. 

■District  number  twenty-six Stephen  H.  Hammond. 

District  number  twenty-seven George  B.  Bradley. 

District  number  twenty-eight William  N.  Emerson. 

District  number  twenty-nine Dan  H.  Cole. 

District  number  thirty Abijah  Wellman. 

District  number  thirty-one E.  Carlton  Sprague. 

District  number  thirty-two Commodore  P.  Vedder. 
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The  proclamation  of  the  Governor  was  read  in  the  words  following 

WJiereas,  I  have  received  from  the  Senate  a  preamble  and  resolu- 
tion in  the  words  and  figures  following,  that  is  to  say  : 

"  STATE  OF  NEW  YORK  : 

'■■  In  Senate,  ) 

"  Albant,  May  22,  1877.    J 

"  Whereas,  The  testimony  taken  in  the  matter  of  the  charges  against 
De  Witt  0.  Ellis,  the  Superintendent  of  the  Banking  Department, 
will  not  be  printed  in  time  for  the  use  of  the  Senate  during  its  present 
legislative  session  ;  and 

"  Whereas,  It  is  deemed  important  that  the  case  be  considered  and 
disposed  of  as  soon  as  practicable ;    therefore, 

"  Resolved,  That  his  Excellency  the  Governor  be  and  he  is  hereby 
requested  to  convene  the  Senate  in  extraordinary  session  immediately 
upon  the  final  adjournment  of  the  Legislature. 

"  By  order. 

"  H.  A.  GLIDDEN, 

■'Clerk."' 

Now,  therefore,  in  accordance  with  the  request  of  the  Senate,  and 
in  pursuance  of  the  power  and  authority  vested  in  me  by  the  Consti- 
tution, I  hereby  respectfully  require  the  Senate  to  convene  -in  extra- 
ordinary session  at  the  Capitol  in  the  city  of  Albany  immediately  after 
the  final  adjournment  of  the  Legislature,  for  the  purpose  in  said  pre- 
amble and  resolution  mentioned,  and  for  the  transaction  of  such  other 
business  as  I  may  find  it  necessary  to  bring  before  it. 

In  witness  whereof,  I  have  hereunto  signed  my  name  and  affixed  the 
privy  seal  of  the  State  at  the  Capitol,  in  the  city  of  Albany,  this  Wed- 
nesday, the  twenty-third  day  of  May,  one  thousand  eight  hundred  and  ' 
seventy-seven. 

L.  ROBINSOlSr. 
By  the  Governor. 

D.  C.  Robinson, 

Private  Secretary. 

Mr.  Woodin  moved  that  the  Senate  take  a  recess  until  half-past 
seven  o'clock  p.  m. 

Mr.  Gerard  moved  to  amend  by  striking  out  the  words  "  half-past 
seven  "  and  inserting  the  word  "  six." 

Mr.  Sprague  moved  to  amend  by  striking  out  the  words  "  half-past 
seven"  and  inserting  the  words  "  half-past  six." 

The  President  put  the  questioa  whether  the  Senate  would  agree  to 
said  motion  of  Mr.  Sprague,  and  it  was  decided  in  the  negative. 


1947 

The  President  then  put  the  question  whether  the  Senate  would 
agree  to  said  motion  of  Mr.  Gerard,  and  it  was  decided  in  the  nega- 
tive. 

The  President  then  put  the  question  whether  the  Senate  would 
agree  to  said  motion  of  Mr.  Woodin,  and  it  was  decided  in  the  affirma- 
tive. 

HALF-PAST  SEVEN  O'CLOCK,  P.  M. 
Senate  again  met. 

Mr.  Harris  offered  the  following : 

Resolved,  That  the  judiciary  committee  be  instructed  to  prepare  and 
report  to  the  Senate  rules  for  its  guidance  in  the  pending  proceedings, 
and  report  the  same  to  the  Senate  at  its  next  meeting. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative. 

Mr.  Woodin  offered  the  following : 

Resolved,  That  the  following  officers  and  employees  of  the  Senate  be 
and  are  hereby  designated  to  attend  the  extra  session  of  the  Senate 
viz.  :  the  Clerk,  the  Assistant  Clerk,  the  Journal  Clerk,  the  Stenog- 
rapher, the  Sergeant-at-Arms,  Assistant  Sergeant-at-Arms,  the  Libra- 
rian, the  Executive  Clerk,  the  Doorkeeper,  the  President's  Clerks,  the 
Clerk's  Messenger  and  two  Pages,  to  be  designated  by  the  Clerk. 

Mr.  Selkreg  moved  fo  amend  by  adding  thereto  after  the  words 
"clerk's  messenger"  the  word  "janitor." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  waS  decided  in  the  negative. 

Mr.  Harris  moved  to  amend  by  striking  out  the  words  "assistant 
sergeant-at-arms  and  librarian." 

The  President  put  the  qiiestion  whether  the  Senate  would  agree  to 
said  motion,  and  it  wa?  decided  in  the  ajffirmative. 

Mr.  Schoonmaker  moved  to  amend  by  striking  out  the  words  "  ex- 
ecutive clerk." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

The  President  then  put .  the  question  whether  the  Senate  would 
agree  to  said  resolution  as  amended,  and  it  was  decided  in  the  affima- 
tive. 

Mr.  Schoonmaker  offered  the  following: 

Resolved,  That  upon  the  hearing  before  the  Senate  in  the  matter  of 
the  charges  against  De  Witt  C.  Ellis,  as  Superintendent  of  the  B^nk 
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Department,  he  have  permission  to  be  heard  in  person  and  by  counsel, 
and  that  the  Governor  be  authorized  to  employ  counsel  to  appear  and 
be  heard  in  behalf  of  the  State.' 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  afB.rmative. 

Mr.  Coleman  offered  the  following  : 

Resolved,  That  the  Clerk  be  directed  to  forward,  by  mail,  to  the 
Grovernor,  President  of  the  Senate,  each  Senator  and  to  De  Witt  C. 
Ellis,  two  copies  of  the  charges  and  testimony  in  the  matter  of  the 
charges  against  the  Superintendent  of  the  Bank  Department,  as  soon 
as  the  same  are  printed. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  aflBrmative. 

Mr.  Woodin  moved  that  when  the  Senate  adjourns,  it  adjourn  to 
meet  on  the  eighteenth  day  of  July  next,  at  the  village  of  Saratoga 
Springs. 

Mr.  Cole  moved  to  amend  by  striking  out  the  words  "  village  of 
Saratoga  Springs  "  and  inserting  the  word  "  Albany." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion  of  Mr.  Cole,  and  it  was  decided  in  the  negative,  as  follows : 


FOR   THE   APFIKMATIVE. 

Carpenter 

Emerson 

Lamont 

Cole 

Hammond 

•  Morrissey 

Doolittle 

Harris 

• 

FOE  THE    NEGATIVE. 

Baaden 

McCarthy 

Selkreg 

Bixby 

Moore 

Sprague 

Bradley 

Prince 

Starbuck 

Coleman 

Robertson 

Vedder 

Jacobs 

St.  John 

Wellman 

Kennaday 

Sayre 

Wcfodin 

Loomis 

Schoonmaker 
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The  President  then  put  tlie  question  whether  the  Senate  would 
agree  to  said  motion  of  Mr.  Woodin,  and  it  was  decided  in  the  afifima- 
tive. 

The  Clerk  designated  George  Connor  and  John  H.  Guenther  as  the 
pages  to  attend  the  session  of  the  Senate. 

Mr.  Harris  offered  the  following : 
Resolved,  That  the  President  and  Clerk  of  the  Senate  be  directed  to 
make  all  necessary  arrangements  for  the  meeting    of  the  Senate  at 
Saratoga. 
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The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  Was  decided  in  the  affirmative. 
On  motion  of  Mr.  Vedder,  ,the  Senate  adjourned. 


Saratoga  Springs,  July  18,  1877. 

The  Senate  met  pursuant  to  adjournment. 

The  Olerk  called  the  roll,   when  the  following  Senators  answered  to 
their  names : 


Bixby 

Lament 

Selkreg 

Bradley 

Loomis 

Sprague 

Carpenter 

McCarthy 

Starbuck 

Cole 

Moore 

Toby 

Colemon 

Morrissey 

Vedder 

Doolittle 

Prince 

Wagner 

Emerson 

Eobertson 

Wagstaff 

Gerard 

St.  John 

Wellman 

Hammond 

Sayre 

Woodin 

Harris 

Schoonmaker 
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There  also  appeared  as  counsel  lor  the  prosecution,  on  behalf  of  the 
State,  Messrs.  Charles  Tracy,  Dwight  H.  Olmstead  and  Edward  Tracy, 
and  also  the  respondent,  DeWitt  C.  Ellis,  and  his  counsel,  Orlow  P. 
Chapman  and  Jeremiah  McGuire. 

The  journal  of  Thursday,  May  24,  was  read  and  approved. 

Mr.  Tracy,  of  counsel  for  the  State,  gave  notice  of  the  intention  of 
the  prosecution  to  introduce  new  testimony. 

Mr.  Gerard  moved  that  permission  be  granted  for  the  introduction 
of  additional  testimony  on  the  part  of  the  State. 

The  President  put  the  question  whether  the  Senate  wouldj  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Mr.  Starbuck  moved  to  reconsider  the  vote  by  which  said  motion 
was  agreed  to. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

After  hearing  Mr.  McGuire  and  Mr.  Chapman,  of  counsel  for  the  re- 
spondent, and  Mr.  Tracy  on  behalf  of  the  State, 

Mr.  Schoonmaker  moved  to  amend  the  motion  M  Mr.  Gerard  so  as 
to  read  as  follows : 

Resolved,  That  upon  the  request  of  the  counsel  for  the  State,  addi- 
tional testimony  be  taken  in  support  of  the  charges  transmitted  to 
he  Senate  by  the  Governor. 
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The  amendment  being  accepted  by  Mr.  Grerard, 

Mr.  Woodin  moved  to  amend  the  resolution  ofifered  by  Mr.  Gerard  so 
as  to  read  as  follows  : 

Resolved,  That  the  Senate  will  receive,  upon  this  investigation,  any 
and  all  material  evidence  offered  on  the  part  or  the  prosecution  or  de- 
fense, in  addition  to  the  evidence  taken  by  the  Senate  committee. 

This  amendment  being  also  accepted  by  Mr.  Gerard, 
.   The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion  as  amended,  and  it  was  decided  in  the  afiBrmative. 


FOR   XHE   AFPIEMATIYE. 


Bixby 

Lament 

Sprague 

Bi-adley 

McCarthy 

Starbuck 

Carpenter 

Moore 

Tobey 

Coleman 

Prince 

Vedder 

Doolittle 

Robertson 

Wagner ' 

Emerson 

St.  John 

WagstafE 

Gerard 

.  Sayre 

Wellman 

Hammond 

Selkreg 

Woodin 

Harris 

FOR   THE 

NEGATIVE. 

Sclioonmaker 

25 


Mr.  Robinson  from  the  committee  on  judiciary,  to  which  was  re- 
ferred the  resolution  requiring  the  preparation  of  rules  for  the  trial 
of  the  superintendent  of  the  bank  department,  upon  the  recommen- 
dation for  removal  by  the  Governor,  reported  that  the  committee 
have  .had  the  same  under  consideration,  and  have  concluded  to  report 
the  following  : 

I.  The  Senate  shall,  unless  otherwise  ordered,  meet  in  the  town  hall 
of  the  village  of  Saratoga  Springs  daily  at  eleven  o'clock  A.  m.,  and 
continue  in  session  until  two  p.  M.,  at  which  hour  a  recess  shall  be  had 
until  four  o'clock  p.  m.,  when  it  shall  meet  again  and  continue  in  ses- 
sion until  6  o'clock  p.  M.  when  it  shall  adjourn.  But  this  rule  may 
be  changed  by  the  Senate  without  previous  notice  at  any  time,  and  the 
Senate  may  take  a  recess  or  adjourn  at  a  different  hour. 

II.  At  its  first  meeting  the  charges  against  the  accused  and  his  an- 
swer thereto  shall  b%  read  by  the  Clerk.  The  accused  shall  be  called, 
and  if  he  appear,  shall  be  assigned  a  place  within  the  bar  with  such 
counsel  as  he  shall  select  to  aid  him  in  his  defense.  The  counsel 
for  the  prosecution  shall  also  have  a  place  assigned  them  within  the 
bar. 
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III.  The  prosecution  and  the  accused  shall  alike  be  entitled  to  the 
process  of  the  Senate  to  compel  the  attendance  of  witnesses,  signed 
by  the  Clerk  and  sealed  with  the  seal  of  the  Senate,  and  tested  in  the 
name  of  the  Lieutenant-Governor  and  the  President  of  the  Senate,  and 
may  be  in  the  form  following  : 

The  People  of  the  State  of  JSTew  York,  by  the  grace  of  God  free  and 
independent : 

To 
Greeting. —  You  and  each  of  you  are  hereby  commanded  and  required 
that,  laying  aside  all  other  business,  you  be  and  appear  in  your  own 
proper  persons,  before  our  Senate,  in  the  town  hall,  in   the  village  of 
Saratoga  Springs,  on  the  day  of 

A.  D.,  187  ,  at  o'clock  m,   of   that  day,  to   be   exam- 

ined, as  witnesses,  and  to  testify  the  truth,  and  give  evidence  in  our 
behalf  (or  on  behalf  of  the  defendant  hereinafter  named)  concer- 
ning certain  charges  then  and  there  to  be  tried  and  determ- 
ined before  our  Senate,  of  our  said  State  which  have  been  made 
against  De  Witt  0.  Ellis,  Superintendent  of  the  Bank  Department  of 
the  State  of  New  York,  and  upon  which  our  Governor  of  our  said 
State  has  recommended  to  our  Senate  aforesaid  that  the  said  be 

removed  from  his  said  office  of  And  hereof  fail 

not  at  your  peril. 

Witness:  Hon.  William   Dorsheiraer,   Lieutenant-Governor  of  the 
State  of  JSTew  York  and  the  President  of  the  Senate  thereof,    this 
day  of  187  . 

Attest  : 

Clerk  of  the  Senate. 

And  such  subpcBna  may  be  served  and  returned  in  the  manner 
usual  in  courts  of  record  of  this  State. 

IV.  A  motion  made  by  a  Senator  or  by  the  counsel  for  the  prose- 
cutioli  or  for  the  accused,  shall  be  addressed  to  the  President  of  the 
Senate,  and  if  he  shall  require,  it  shall  be  reduced  to  writing  and  read 
at  the  desk  of  the  Clerk;  and  the  decision  thereof,  after  the  hearing 
of  the  counsel,  shall,  without  debate,  be  made  by  the  presiding  officer. 
The  presiding  officer  may,  however,  submit  the  same  to  the  Senate  for 
its  decision,  or  any  Senator  may  require  that  the  same  be  so  submit- 
ted. The  decision  shall  be  had  without  debate,  unless  a  Senator  shall 
desire  to  debate  the  same. 

Any  Senator  may  move  for  a  private  consultation  upon  any  ques- 
tion arising  during  the  trial,  and  if  the  same  shall  be  ordered  by  a 
majority  of  the  votes  of  Senators  voting,  the  chamber  shall  be  cleared 
of  all  but  privileged  persons,  and  such  consultations  shall  be  had  in 
private. 
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The  decision  reached  shall  be  pnblicly  announced  by  the  presiding 
officer  of  the  Senate. 

All  the  proceedings  in  this  rule  referred  to  shall  be  entered  upon 
the  records  of  Senate. 

V.  Each  witness  shall  be,  as  he  is  called,  sworn  or  affirmed  by  the 
Clerk  in  substantially  the  following  form  : 

You  do  solemnly  swear  (or  affirm)  -that  the  evidence  which  you 

shall  give  upon  this  hearing  upon   certain  charges  preferred  against 

,  and  upon  which  his  removal  from  that  office  has 

been  recorhmended  by  the  Governor,  shall  be  the  truth,  the  whole  truth 

and  nothing  but  the  truth,  so  help  me  God  (or  so  you  affirm). 

All  the  rules  usual  in  courts  of  record,  in  regard  to  the  introduc- 
tion of  evidence  and  the  examination  and  cross-examination  of  wit- 
nesses must  be  observed. 

VI.  If  a  Senator  shall  be  called  as  a  witness,  he  shall  be  sworn  or 
affirmed,  and  give  his  testimony  standing  in  his  place.. 

VII.  The  final  vote  of  the  Senate  upon  the  charges  preferred  shall 
be  taken  by  the  President  of  the  Senate,  who,  upon  each  one  of  the 
charges,  as  it  shall  be  separately  read  by  the  Clerk,  shall,  with  its 
number,  propose  to  each  Senator  in  the  order  in  which  his  name 
stands  upon  the  division  list,  the  question  :  "  Senator,  how  say  you, 
is  the  first  (or  second,  or  whatever)  item  of  the  charges  preferred 
against  the  accused  proven?"  Each  Senator,  when  so  questioned, 
shall  rise  in  his  place  and  answer  "  Proven  "  or  "  Not  proven,"  and 
when  the  division  list  of  the  Senate  shall  have  been  gone  through 
with  upon  each  charge  shall  be  announced,  and  shall  be  entered  upon 
the  records  of  the  Senate.  If  a  majority  shall  agree  on  the  finding, 
'■'  and  proven  "  upon  any  one  or  more  of  the  items  of  said  charges,  the 
president  shall,  in  the  same  manner  put,  and  the  Senators  shall  in  the 
same  manner  answer,  the  further  question  :  "  Shall  be  removed 
from  his  office  of  for  the  cause  stated  in  this  item  (or 
items)  of  the  charges  preferred  against  him  which  you  have  found 
proven  ?  And  the  final  judgment  of  the  Senate  shall  be  certified  to 
the  Governor  by  the  President  and  Clerk  of  the  Senate. 

VIII.  The  stenographer  of  the  Senate,  with  such  assistants  as  the 
Senate  shall  deem  necessary,  shall  take  the  oral  testimony,  and  the 
President  of  the  Senate  shall  procure  the  same  to  be  printed  for  the 
use  of  the  Senate  and  counsel,  at  the  opening  of  the  Senate  on  the 
day  after  any  part  of  such  printed  report  shall  be  brought  in ;  any 
member  of  the  Senate  or  either  of  the  counsel  may  move  to  amend 
the  same  in  any  particular,  to  be  then  stated  in  writing.  The  stenog- 
rapher and  his  assistants  shall  be  first  sworn  faithfully  to  perform 
their  duties  as  such. 

IX.  The  Clerk  shall  keep  a  journal  of  the  proceedings,   orders  and 
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judgments  of  the  Senate,  and  the  ayes  and  nays  upon  every  question 
in  that  way  decided. 

X.  The  President  of  the  Senate  shall  direct  all  necessaiy  prepara- 
tions for  the  Senate  chamber,  and  all  forms  of  proceedings  not  pro- 
vided for  in  the  rules,  and  not  otherwise  ordered. 

XL  In  the  discussion  of  interlocutory  motions  and  objections  before 
the  Senate,  the  party  having  the  affirmative  may  be  heard  in  person 
or  by  counsel,  and  the  opposite  party  may  then  be  heard,  either  in 
person  or  by  counsel,  and  then  the  party  having  the  affirmative  may, 
in  like  manner,  be  heard  in  reply;  no  other  discussion  shall  be  had, 
and  not  exceeding  thirty  minutes  shall  be  occupied  in  any  one 
address. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  report,  and  it  was  decided  in  the  affirmative. 

Mr.  Kobertson  o.flfered  the  folio ^ying  : 

Resolved,  That  the  counsel  for  the  State  is  required  to  set  forth,  in 
proper  and  definite  form,  the  charges  against  De  Witt  C.  Ellis,  the 
Superintendent  of  the  Bank  Department,  transmitted  to  the  Senate 
by  the  Governor,  and  deliver  the  same  to  the  Clerk  of  the  Senate 
before  the  morning  session  of  Thursday,  and  that  a  copy  of  the 
charges  be  served  upon  the  counsel  for  the  respondent  prior  to  the 
presentation  thereof  to  the  Senate. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative. 

On  motion  of  Mr.  Robertson  the  Senate  adjourned  until  to-morrow 
morning  at  eleven  o'clock. 


Saratoga  Spbikgs,  Thursday,  July  19,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 


their  names : 

Baaden 

Jacobs 

Schoonmaker 

Bixby 

Kennaday 

Sprague 

Bradley 

Lament 

Starbuck 

Carpenter 

Loomis 

Tobey 

Cole 

McCarthy 

Vedder 

Coleman 

Moore 

Wagner 

Emerson 

Prince 

WagstafE 

Gerard 

Robertson 

Wellman 

Hammond 

St.  John 

Woodin 

Harris 

Sayre 
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Also  present  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for  the 
prosecution,  and  Messrs.  Orlow  F.  Chapman  and  Jeremiah  McGuire, 
of  counsel  for  the  respondent,  De  Witt  C.  Ellis. 

The  journal  of  yesterday  was  read. 

On  motion  of  Mr.  Schoonmaker,  and  by  unanimous  consent,  the 
journal  was  amended  by  inserting  in  Eule  VII  the  words  "the  result,' 
after  the  word  "  with,"  in  line  3,  page  8. 

The  journal,  as  amended,  was  then  approved. 

Mr.  Harris  offered  the  following  : 

Resolved,  That  the  President  and  Clerk  be  directed  to  employ  two 
assistant  doorkeepers  and  a  suitable  person  to  take  care  of  the  room 
occupied  by  the  Senate  during  the  present  session. 

Mr.  Woodin  moved  to  amend  the  resolution  by  striking  out  the 
words  "  two  assistant  doorkeepers  and." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution  as  amended,  and  it  was  decided  in  the  affirmative. 

Mr.  Tobey  offered  the  following  : 

Resolved,  That  the  assistant  sergeant-at-arms  and  postmaster  be 
added  to  the  list  of  officers  of  the  Senate,  heretofore  designated  to 
serve  at  this  extra  session. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  negative. 


POE   THE    AFFIRMATIYB. 

Baaden 

Tobey 

FOR   THE   NEGATIVE. 

Vedder 

Bradley 

Carpenter 

Cole 

»        Jacobs 

Kennaday 
Lament 

Sayre 

Schoonmaker 

Selkreg 

Coleman 

Doolittle 

Emerson 

Gerard 

Hammond 

Loomis 

McCarthy 

Moore 

Prince 

Kobertson 

Sprague 

Starbuck 

Wagner 

Wagstafif 

Wellman 

Harris 

St.  John 

Woodin 
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Mr.  Tracy,  of  counsel  for  the  State,  presented  the  following  : 

CHARGES  AGAINST  DB  WITT  C.  ELLIS,  SUPERINTEND- 
ENT OP  THE  BANK  DEPARTMENT,  AS  SET  FORTH  IN 
FORM  BY  THE  COUNSEL  FOR  THE  STATE,  IN  OBEDI- 
ENCE TO  THE  ORDER  OF  THE  SENATE. 

First  Charge. 

That  De  Witt  C.  Ellis,  Superintendent  of  the  Bank  Department, 
neglected  and  failed  to  perform  his  duty  'as  such  superintendent  in  re- 
spect to  the  Third  Avenue  Savings  Bank,  of  the  city  of  New  York,  as 
follows  : 

Specification  First. —  Said  Ellis  was  appointed  Superintendent  of 
the  Bank  Department  February  19,  1873,  and  entered  upon  the  office 
directly  afterward.  The  said  Third  Avenue  Savings  Bank  then  was 
insolvent;  and  while  being  so  insolvent  continued  its  business  of  re- 
ceiving deposits  and  loaning  and  investing  money  in  violation  of  its 
charter  and  of  law,  and  conducted  business  in  an  unsafe  manner,  and 
the  assets  of  said  bank  on  the  day  last  mentioned  and  all  times  after- 
ward were  largely  insufficient  to  pay  its  depositors  in  full,  and  it  was 
unsafe  and  illegal  for  it  to  receive  deposits  while  in  that  condition. 

That  said  superintendent,  on  the  llth  day  of  April,  1873,  and  at  all 
times  thereafter,  was  informed  and  had  reason  to  believe  that  said  sav- 
ings bank  was  insolvent  and  was  so  conducting  business  in  an  unsafe 
manner. 

That  it  was  the  duty  of  said  superintendent,  either  in  person  or  by 
one  or  more  competent  persons  by  him  appointed,  to  visit  and  thor- 
oughly examine  the  afEairs  and  transactions  of  said  bank,  and  that  said 
superintendent  wholly  neglected  and  failed  to  perform  said  duty  until 
March  33,  1875. 

That  said  bank  continued  insolvent  during  all  that  period. 

Specification  Second. — That,  on  the  14th  day  of  April,  1873,  an  ex- 
amination of  the  condition  of  said  bank  was  made  by  George  W. 
Reid,  William  P.  Aldrich  and  Isaac  H.  Vrooman,  appointed  by  said 
Ellis  for  that  purpose,  who  reported  to  said  Ellis  that  at  that  date 
there  was  a  deficiency  of  assets  to  meet  the  liabilities  of  the  bank 
amounting  to  $5,735.01,  and  subsequently,  on  May  17,  1873,  the  said 
Reid  informed  said  Ellis  in  writing,  that  since  said  examination  the 
troubles  in  Louisiana  had  rendered  their  State  bonds  unsalable  and  if 
continued  might  cause  a  heavy  loss  to  the  bank. 

Said  Louisiana  State  bonds  amounted  to  1100,000. 

The  said  bank  made  its  semi-annual  report  to  said  superintendent 
in  July  1,  1873,  by  which  it  claimed  it  had  assets  in  excess  of  liabili- 
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ties  to  $7,311.38,  which  said  report  was  false,  fraudulent  and  collu- 
sive and  greatly  exaggerated  the  assets  of  said  bank,  and  attempted  to 
conceal  the  fact  that  said  bank  was  insolvent,  and  of  which  said  Ellis 
had  notice. 

That  said  bank  made  its  semi-annual  report  January  1,  1874,  to 
said'  superintendent,  in  which  it  claimed  that  it  had  assets  in  excess 
of  liabilities  by  $6,973.67,  which  said  report  was  false,  fraudulent, 
and  collusive  and  greatly  exaggerated  the  assets  of  said  bank,  £tnd 
attempted  to  conceal  the  fact  that  said  bank  was  then  insolvent ;  and 
said  Ellis  had  notice  thereof. 

That  said  bank  made  its  semi-annual  report  July  1,  1874,  to  said 
superintendent,  by  which  it  claimed  that  its  assets  exceeded  its  liabil- 
ities by  117,231.03,  which  said  report  was  false,  fraudulent  and  collu- 
sive, and  greatly  exaggerated  the  assets  of  said  bank,  and  attempted 
to  conceal  the  fact  that  said  bank  was  then  insolvent;  and  said  Ellis 
had  notice  thereof.  That  said  bank  made  its  semi-annual  I'eport 
January  1,  1875,  to  said  superintendent,  by  which  it  claimed  that  its 
assets  exceeded  its  liabilities  by  $69,660.65,  which  said  report  was 
false,  fraudulent  and  collusive,  and  greatly  exaggerated  the  assets  of 
said  bank  and  attempted  to  conceal  the  fact  that  said  bank  was  then 
insolvent ;  and  said  Ellis  had  notice  thereof. 

That,  pursuant  to  a  commission  issued  by  said  Ellis  to  George  W. 
Eeid  and  William  P.  Aldrich,  to  examine  into  the  condition,  working 
and  affairs  generally  of  said  Third  Avenue  Savings  Bank,  dated 
March  15,  1875,  the  said  Eeid  and  Aldrich  on  March  22  and  33,  1875, 
made  an  examination  of  the  affairs  and  condition  of  said  bank  and 
made  a  written  report  to  said  Ellis,  which  showed  that  the  liabilities 
of  the  bank  exceeded  its  assets  by  the  sum  of  $319,336.81,  and  that 
the  annual  expense  of  the  bank  exceeded  its  income  by  the  sum  of 
$44,791,  and  that  in  computing  the  Jvalue  of  the  assets  a  certain 
individual  bond  of  trustees  of  the  bank  for  $115,000,  as  guaranty,  was 
included  as  an  asset  of  that  amount. 

Said  individual  bond  was  not  a  legal  or  valid  asset  of  said  bank. 

That,  on  the  34th  day  of  March,  1875,  the  said  Ellis  received  from 
said  George  W.  Reid  a  letter,  addressed  to  said  Ellis,  stating  the  fol- 
lowing facts  in  reference  to  said  last-mentioned  report,  viz.:  That 
$13,000  was  due  for  interest  on  said  guaranteed  bond,  and  that  only  a 
few  of  the  guarantors  had  paid  any  thing  during  the  past  year ;  that 
one  of  the  guarantors  was  dead,  and  his  executors  would  contest  the 
payment ;  that  another  of  the  guarantors  had  failed,  and  that  another 
of  the  guarantors,  it  was  supposed,  had  softening  of  the  brain  ;  that 
from  present  appearances  very  little  could  be  collected  on  the  bond  ; 
that  the  house  on  Fifth  avenue,  held  at  $85,000,  had  not  been  rented 
for  two  years  past ;  that  the  trustees  had  shown  a  want  of  financial 
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capacity  on  a  recent  purchase  of  $55,000  of  Tennessee  bonds,  at  fifty- 
one  per  cent;  that  their  January  report  was  made  up  for  the  occasion, 
all  the  stocks  or  bonds  being  put  in  at  par,  over  $20,000  past  due  cou- 
pons counted  in  as  accrued  interest,  and  $31,000  added  to  the  value  of 
Tarrytown  property,  and  concluding  thus  : 

"  All  the  ability  and  pluck  shown  three  years  ago  during  the  '  run,' 
has  apparently  disappeared,  and  the  old  adage  of  'rats  leaving  a 
sinking  ship'  is  being  verified  in  the  resignation  of  a  number  of 
trustees  during  the  past  year.  I  do  not  think  the  depositors  will 
ever  receive  more  than  fifty  cents  on  a  dollar." 

That  by  reason  of  the  matters  above  in  this  specification  contained, 
and  other  information  received  by  said  Ellis,  it  did  in  fact  appear  to 
said  Ellis  that  it  was  unsafe  and  inexpedient  for  said  savings  bank  to 
transact  business,  and  it  became  and  was  his  duty  immediately  to 
communicate  said  facts  to  the  Attorney-General,  to  whom  it  belonged, 
in  such  cases,  to  institute  proceedings  which  the  nature  of  the  case 
might  require.  But  said  Ellis  wholly  neglected  and  failed  to  com- 
municate the  same  to  the  Attorney-General  then  or  at  any  time  there- 
after, and  said  savings  bank  continued  business  until  September  38, 
1875,  and  the  said  Ellis  well  knew  it  was  so  continuing  its  business 
during  all  that  time;  on  which  said  last-mentioned  day,  at  a  meeting 
of  the  trustees  of  said  bank,  held  at  7.30  p.  m.,  a  preamble  and  resolu- 
tions were  adopted  to  the  efPect  that  the  bank  could  not  safely  con- 
tinue business  or  ofier  a  reasonable  security  to  those  who  dealt  with 
it,  and  it  was  expedient  that  the  bank  be  dissolved  and  its  business 
affairs  be  wound  up,  and  the  officers  of  the  bank  were  authorized  to 
take  advice  of  the  Bank  Superintendent  upon  the  best  mode  of  effect- 
ing such  dissolution,  and  empowered  to  take  all  such  steps  in  the 
matter  as  they  might  find  for  the  best  interest  of  the  bank  and  its 
depositors,  and  any  new  moneys  thereafter  received  on  deposit  should 
be  kept  separate  and  in  trust  for  those  making  such  deposits. 

That  on  the  following  day,  being  September  39,  1875,  the  offi- 
cers of  said  bank  appeared  before  said  Ellis  with  such  preamble  and 
resolutions,  together  with  a  summons,  complaint  and  papers,  on  appli- 
cation for  the  appointment  of  a  receiver,  in  which  complaint  it  was 
stated  that  the  bank  then  was  and  for  more  than  a  year  past  had  been 
insolvent,  and  unable  to  pay  its  debts,  and  that  the  liabilities-  of 
the  bank  to  depositors  had  been  and  were  very  much  greater  than, 
and  far  in  excess  of  the  value  of  all  the  assets  of  said  bank ;  and  said 
complaint  was  signed  by  the  Attorney-General  and  verified  by  affi- 
davit of  said  Ellis,  in  which  he  stated  that  he  was  familiar  with  the 
facts  set  forth  in  the  complaint. 

That,  upon  said  complaint,  a  receiver  of  the  bank  was  appointed  on 
that  day. 
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Specification  Third.  —  That  said  Ellis,  oa  the  29th  day  of  Septem- 
ber, 1875,  assented  to  the  appointment  of  William  S.  Carman  as 
receiver  of  said  bank, 

That  said  Carman  was  present  at  the  time  and  was  so  appointed 
with  the  knowledge  of  said  Ellis;  that  said  Carman  then  was  the 
secretary  of  said  bank,  and  was  such  secretary  January  1,  1875,  and 
as  such  secretary  made  find  signed  said  false  report  as  of  January  1, 
1875,  above  mentioned,  and  verified  the  same  by  his  oath  January  23, 
1875. 

That  said  Carman  was  a  grossly  unfit  and  improper  person  to  be 
appointed  such  Ireceiver,  and  said  Ellis  had  knowledge  and  notice 
thereof  and  neglected  and  violated  his  duty  as  superintendent  by 
assenting  to  and  not  opposing  such  appointment. 

That  said  Carman  was  removed  from  his  office  of  receiver  on  the 
petition  of  divers  creditors  of  said  bank,  by  an  order  of  Hon.  Theo- 
doric  E.  Westbrook,  justice  of  the  Supreme  Court,  dated  November 
I'd,  1875. 

Specificaf.ion  Fourth.  —  That,  after  said  examination  of  March  22 
and  33,  1875,  and  while  said  superintendent  had  notice  of  the  insol- 
vency of  said  bank,  the  said  bank  received  deposits  from  719  different 
depositors,  amounting  to  $316,079.81,  and  paid  at  par  to  previous  de- 
positors a  very  large  amount,  and  that  at  the  time  of  the  appointment 
of  said  Carman  as  receiver  said  bank  had  cash  on  hand  to  the  amount 
of  only  about  $7,000,  and  during  the  same  period,  and  in  or  about 
the  month  of  July,  1875,  said  bank  declared  a  dividend  to  its  depos- 
itors while  [so  insolvent,  and  that  great  loss  and  damage  happened 
thereby  to  such  depositors  by  means  of  the  neglect  of  said  Ellis  to 
perform  his  duties  as  superintendent. 

Specification  Fifth.  —  That  said  Ellis,  from  April  14, 1873,  to  March 
22,  1875,  neglected  his  duty,  in  person  or  by  one  or  more  competent 
persons  by  him  appointed,  to  visit  and  thoroughly  examine  the  affairs 
and  transactions  of  said  bank,  when  he  had  during  all  that  time 
reason  to  believe  that  said  savings  bank  was  loaning  and  investing 
money  in  violation  of  its  charter  and  of  law,  and  was  conducting 
business  iii  an  unsafe  manner. 

Specification  Sixth.  —  That  said  Ellis,  neglected  his  duty  in  that  he 
did  ^not  at  any  time  on  or  after  April  14,  1873,  by  an  order  under 
his  hand  and  seal  of  office,  addressed  to  said  savings  bank,  direct  a 
discontinuance  of  the  illegal  and  unsafe  practices  of  said  bank,  and  a 
conformity  with  the  requirements  of  its  charter  and  of  law,  and  with 
safety  and  security  in  its  transactions,  when  he  had,  during  all  that 
time,  notice  that  said  savings  bank  had  been  and  was  guilty  of  viola- 
tions of  its  charter  and  of  law,  and  was  conducting  business  in  an 
unsafe  manner. 
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Specification  Seventh.  — 'l!ha.i  said  Ellis,  from  April  14,  1873,  to 
March  23,  1875,  neglected  his  duty  to  communicate  to  the  Attorney- 
G-eneral  the  fact  that  it  appeared  to  the  superintendent  that  it  was 
unsafe  and  inexpedient  for  Said  savings  bank  to  continue  to  transact 
business,  when  jt  did  so  appear  to  said  Ellis  during  all  that  time. 

Specification  Eighth.  —  That  said  Ellis,  from  March  23,  1875,  to 
September  29,  1875,  neglected  his  duty  to  communicate  to  the 
Attorney-General  the  fact  that  it  appeared  to  the  superintendent 
that  it  was  unsafe  and  inexpedient  for  said  savings  bank  to  continue 
to  transact  business,  whea  it  did  so  appear  to  said  Ellis  during  all 
that  time. 

Second  Ohakge. 

That  said  De  Witt  0.  Ellis,  Superintendent  of  the  Bank  Depart- 
ment, neglected  and  failed  to  perform  his  duty  as  such  superintendent 
in  respect  of  the  Trades'  Savings  Bank  of  the  city  of  New  York,  as 
follows : 

Specification  First.- — That  said  Trades'  Savings  Bank  made  its 
report  to  the  Bank  Superintendent  in  January,  1875,  as  of  the  first 
day  of  that  month,  stating  its  assets  at  $106,584.43,  and  the  excess  of 
its  assets  over  its  liabilities  at  $1,933.69,  and  showing  as  part  of  said 
assets,  furniture  and  fixtures  $7,148.96. 

Said  savings  bank  was  then  insolvent.  In  November,  1875,  the  bank 
was  examined  by  direction  of  the  superintendent,  and  the  report  of 
the  examination  was  received  by  him  December  2,  1875,  by  which 
report  it  appeared  that  the- assets  of  the  bank  were  less  than  its  liabili- 
ties by  $6,538.29. 

On  the  25th  December,  1875,  said  Ellis  wrote  to  the  president  of 
said  savings  bank,  to  the  effect  that  the  examination  of  the  bank 
showed  a  deficiency  of  assets  with  which  to  meet  its  liabilities ;  that 
the  settled  policy  of  the  department  was  to  close  up  all  such  banks, 
unless  the  deficiency  was  made  good  at  once  and  calling  the  president's 
attention  to  the  matter,  with  the  hope  that  he  would  be  able  to  put 
the  bank  on  sound  footing  before  the  first  of  January ;  and  that  sub- 
sequently said  Ellis  ^telegraphed  to  the  officers  of  the  bank  on  the 
subject,  in  reply  to  which  the  secretary  of  the  bank,  on  the  31st  of 
December,  1875,  telegraphed  to  said  Ellis  as  follows : 

"  Telegram  received.     Every  thing  fixed  up  as  proposed." 

In  fact  said  telegram  was  untrue,  the  deficiency  had  not  been  sup- 
plied, and  said  Ellis  was  informed  thereof  within  one  week  of  said 
telegram.  That,  on  the  13th  of  January,  1876,  said  bank  was  exam- 
ined by  direction  of  said  Ellis,  and  the  report  therein  made  indicated 
a  surplus  of  assets  of  $3,433.34. 
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In  fact  such  apparent  surplus  had  been  produced  by  false  and 
fictitious  entries  and  a  pretended  sale  of  real  estate  on  Beach  street, 
to  one  Mulvaney.  Said  real  estate,  by  the  books  of  bank,  cost  $20,000 
and  said  pretended  sale  was  for  about  $28,000  — $7,250  cash  and  the 
balance  on  bond  and  mortgage  ;  and  said  cash  nowhere  appeared  on 
the  books  of  the  bank,  of  all  which  said  Ellis  had  notice  immediately 
after  said  report  of  January  13,  1876.  That,  on  the  19th  of  Jan- 
uary, 1876,  the  bank  was  insolvent.  There  was  a  clear  deficiency  of 
assets  to  meet  its  liabilities  and  said  Ellis  was  informed  thereof,  and 
that  the  statement  of  said  bank  of  the  deficiency  being  made  up  was 
false,  and  said  Ellis  was  informed  thereof.  That  the  officers  of  said 
bank,  early  in  January,  1876,  stated  to  the  examiner  of  said  Ellis 
that  the  deficiency  had  been  made  up,  that  $7,000  in  cash  had  been 
paid  in  and  every  thing  was  all  right,  and  added  that  the  entries  in 
said  book  liad  not  been  made,  but  would  be  in  a  few  days,  and  also 
stated  that  for  the  same  reason  said  officers  of  said  bank  refused  to  per- 
mit said  examiner  to  see  what  made  up  an  item  of  $10,000  cash  in  the 
daily  statement,  and  said  Ellis  had  notice  thereof  shortly  afterwards  in 
the  same  montli  of  January,  1876,  the  entries  in  the  books  of  the  bank 
newly  written  were  not  clear,  nor  satisfactory  to  convince  said  examiner 
of  the  genuineness  of  the  transaction,  of  all  which  said  Ellis  imme- 
diately had  notice. 

The  board  of  trustees  of  said  bank  met  about  January  1, 1876,  a  quor- 
um being  present,  and  declared  a  dividend  of  six  per  centum  and  con- 
firmed the  pretended  sale  of  the  Beach  street  property,  and  afterward 
on  the  4th  of  January,  1876,  the  secretary  of  said  bank  stated  to 
said  examiner  that  there  had  been  no  such  meeting,  and  subsequently, 
on  the  13th  January,  1876,  said  examiner  discovered  in  the  bank  a 
memorandunj  of  said  meeting,  and  said  secretary  then  admitted  that 
such  meeting  was  had.  Said  dividend  was  declared  when  said  bank 
was  insolvent. 

Of  .all  which  said  matters  said  Ellis,  immediately  thereafter,  had 
notice.  Said  bank  remained  insolvent  and  continued  to  receive  depos- 
its, and  to  advertise  for  depositors,  without  further  examination,  until 
August  9,  1876. 

That  during  all  the  times,  above  in  this  specification  mentioned,  said 
savings  bank  was  insolvent,  and  while  so  insolvent  continued  its  business 
6f  receiving  deposits  and  loaning  and  investing  money  in  violation  of 
its  charter  and  of  law,  and  conducted  business  in  an  unsafe  manner, 
and  its  assets  were  insufficient  to  pay  its  depositors  in  full,  and  it  was 
unsafe  and  illegal  for  it  to  receive  deposits  while  in  that  condition  ; 
and  said  Ellis  was  informed  and  had  reason  to  believe  that  said  bank 
was  so  insolvent,  and  was  so  conducting  business  in  an  unsafe  manner, 
and  said  Ellis  neglected  his  duty  of  visiting  and  of  thoroughly  exam- 
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ining  the  affairs  and  transactions  of  said  bank  in  person,  or  by  one  or 
more  competent  persons  appointed  for  that  purpose. 

Said  bank  was  closed  by  the  appointment  of  a  receiver  on  applica- 
tion of  the  Attorney-General  August  US,  1876,  and  then  was  so  largely 
insolvent  that  nothing  has  been  paid  to  depositors,  and  they  have  made 
nearly  or  quite  a  total  loss  of  their  deposits. 

Specifioaiion  Second. — That,  by  the  reports  and  examinations  above 
mentioned,  it  appeared  to  said  Ellis,  on  and  at  all  times  after  December 
2,  1875,  that  said  bank  had  committed  violations  of  its  charter  and  of 
law,  and  was  conducting  its  business  and  affairs  in  an  unsafe  and  un- 
authorized manner,  and  yet  he-did  not,  by  any  order  under  his  hand 
and  seal,  direct  the  discontinuance  of  such  illegal,  unsafe  and  un- 
authorized practices,  and  strict  conformity  with  the  requirements  of  the 
law  and  with  safety  and  security  in  its  transactions. 

Specification  Third. — That,  by  the  reports  and  examinations  above 
mentioned,  it  appeared  to  said  Ellis  on  or  about  January  6, 1876,  that 
said  bank  had  committed  violations  of  its  charter  and  of  law,  and  was 
conducting  its  business  and  affairs  in  an  unsafe  and  unauthorized 
manner,  and  yet  he  did  not,  by  any  order  under  his  hand  and  seal, 
direct  the  discontinuance  of  such  illegal,  unsafe  and  unauthorized 
practices,  and  strict  conformity  with  the  requirements  of  the  law  and 
with  safety  and  security  in  its  transactions. 

Specification  Fourth. —  That  it  did  appear  to  said  Ellis  in  December, 

1875,  and  at  all  times  afterwards,  that  it  was  unsafe  and  inexpedient 
for  said  bank  to  continue  to  transact  business,  and  he  neglected  and 
omitted  to  communicate  the  facts  to  the  Attorney-General  to  whom, 
in  like  cases,  it  pertains  to  institute  such  proceedings  as  the  nature  of 
the  case  may  require. 

Specification  Fifth. ^  That  it  did  appear  to  said  Ellis  in  January, 

1876,  and  at  all  times  afterwards,  that  it  was  unsafe  and  inexpedient 
for  said  bank  to  continue  to  transact  business,  and  he  neglected  and 
omitted  to  communicate  the  facts  to  the  Attorney-General,  to  whom, 
in  like  cases,  it  pertains  to  institute  such  proceedings  as  the  nature  of 
the  case  may  require. 

Third  Charge. 

That  said  DeWitt  C.  Ellis  Superintendent  of  the  Bank  Depart- 
ment, neglected  and  failed  to  perform  his  duty  as  such  Superintend- 
ent in  respect  of  the  People's  Saving  Bank  of  the  city  of  New  York, 
as  follows : 

Specification  First. —  That  said  Ellis  caused  said  savings  bauk  to  be 
examined  by  examiners,  September  28,  1873,  who  then  reported  the 
bank  insolvent,  its  assets  being  insufficient  to  meet  its  liabilities,  by 
246 
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the  estimation  of  one  of  the  examiners  at  $28,198.50;  and  the  other  at 
about  $36,000.  Said  bank  was  then  insolvent,  and  continued  so  at  all 
times  thereafter,  and  at  the  time  of  said  examination  ;  and  at  all 
times  thereafter,  said  bank,  while  being  so  insolvent,  continued  its 
business  of  receiving  deposits  and  loaning  and  investing  money,  in 
violation  of  its  charter  and  of  law,  and  conducted  business  in  an  unsafe 
manner;  and  its  assets  were  largely  insufficient  to  pay  its  depositors 
in  full,  and  it  was  unsafe  and  illegal  for  it  to  receive  deposits  while 
in  that  condition. 

That  said  Ellis  during  all  that  time  was  informed,  and  had  reason 
to  believe  that  said  savings  bank  was  so  insolvent  and  so  conducting 
business  in  an  unsafe  manner,  and  it  was  the  duty  of  said  Ellis,  in  per- 
son, or  by  one  or  more  competent  persons  appointed  by  him,  to  visit 
and  thoroughly  examine  the  affairs  and  transactions  of  said  bank, 
and  said  Ellis  wholly  neglected  and  failed  until  October  25,  1875, 
when  he  ordered  an  examination  which  afterwards  was  made  Novem- 
ber 10,  1875. 

By  the  report  of  the  last-named  examination  it  appeared  that  the 
bank  was  insolvent,  and  its  assets  were  insufficient  to  meet  it  liabili- 
ties, by  the  sum  of  $43,779.96,  and  that  there  was  a  deficiency  of 
$10,919.04,  and  that  said  report  was  accompanied  by  a  statement  by 
examiner  that  the  assets  showed  only  forty-nine  per  cent  on  the 
amount  due  the  depositors.  That  there  also  were  trustees'  bonds  for 
about  twenty-nine  per  cent  more.  That  if  the  assets,  including  the 
trustees's  bonds  were  good,  there  was  a  deficiency  of  twenty-five  or 
thirty  per  cent.  And  that  the  expense  of  conducting  the  business 
were  more  than  the  whole  income,  leaving  nothing  to  pay  interest  to 
depositors. 

Specification  Second. — That  by  the  reports  and  examinations  above 
mentioned  it  appeared  to  said  Ellis  on  and  at  all  times,  after  Septem- 
ber 28,  1873,  that  said  bank  had  committed  violations  of  its  charter 
and  of  law,  and  was  conducting  its  business  and  affairs  in  an  unsafe 
and  unauthorized  manner,  and  yet  he  did  not,  by  any  order  under  his 
hand  and  seal,  direct  the  discontinuance  of  said  illegal,  unsafe  and 
unauthorized  practices  and  strict  conformity  with  the  requirments  of 
the  law  and  with  safety  and  security  in  its  transactions. 

Specification  Third. — That  it  did  appear  to  said  Ellis,  in  Septem 
ber,  1873,  and  at  all  times  afterwards,  that  it  was  unsafe  and  inexpe- 
dient for  said  bank  to  continue  to  transact  business,  and  he  neglected 
and  omitted  to  communicate  the  facts  to  the  Attorney-General,  to 
whom,  in  like  cases,  it  pertains  to  institute  such  proceedings  as  the 
nature  of  the  case  may  require. 
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PouKTH  Charge. 

That  said  De  Witb  C.  Ellis,  Superintendent  of  the  Bank  Depart- 
ment, neglected  and  failed  to  perform  his  Jduty  as  such  superintend- 
ent, in  respect  to  the  Mechanics  and  Traders'  Savings  Bank  of  the 
city  of  New  York,  as  follows: 

Specification  First. — That  said  bank  was  examined  by  examiners 
appointed  by  said  Ellis  on  or  about  October  5,  1874,  and  they  report- 
ed that  its  assets  were  less  than  its  liabilities,  the  deficiency  .being 
$24,981.90,  and  also  that  there  was  a  deficiency  of  annual  income 
amounting  to  $14,191.83. 

Said  bank  made  its  annual  report  as  of  January  1,  1876,  showing  a 
deficiency  of  $5,638.31,  and  including  in  its  assets  suspense  account 
$39,137.07. 

Said  report  was  received  by  said  Ellis  in  the  latter  part  of  January, 
1876,  and  the  same  was  examined  by  the  examiners,  who  ascertained 
that  there  was  a  great  overvaluation  of  the  assets  in  said  report,  and 
that  the  real  deficiency  was  $38,000  or  thereabouts,  and  they  so  inform- 
ed said  Ellis. 

That  on  March  7,  1876,  said  bank  was  examined  by  the  examiners 
of  said  Ellis,  who  reported  to  said  Ellis,  March  16,  1876,  that  the  de- 
ficiency of  assets  was  $91,898.39,  with  a  probable  further  deficiency  (if 
about  $70,000,  and  a  deficiency  of  annual  income  of  $30,548.18. 

Said  deficiency  continued  and  increased  thereafter,  and  was  known 
to  said  Ellis  and  was  brought  especially  to  his  attention  from  time  to 
time. 

Said  bank  at  all  times,  after  October  5,  1874,  was  insolvent,  and  at 
all  times  since  October  5, 1874,  said  bank,  while  being  so  insolvent 
continued  its  business  of  receiving  deposits  and  loaning  and  invest- 
ing money,  in  violation  of  its  charter  and  of  law,  and  conducting  bus- 
iness in  an  unsafe  manner,  and  its  assets  were  largely  insufficient  to 
pay  its  depositors  in  full,  and  it  was  unsafe  and  illegal  for  it  to  receive 
deposits  while  in  that  condition. 

That  said  Ellis,  dnriug  all  that  time,  was  informed  and  had  reason 
to  believe  that  said  bank  was  insolvent,  and  so  conducting  business  in 
an  unsafe  manner ;  and  it  was  the  duty  of  said  Ellis,  in  person  or 
by  One  or  more  competent  persons,  appointed  by  him,  to  visit  and 
thoroughly  exajnine  the  affairs  and  transactions  of  said  bank ;  and 
said  Ellis  wholly  neglected  and  failed  to  perform  said  duty. 

Said  bank  was  closed  by  the  appointment  of  a  receiver,  June  1, 
1876,  and  its  assets  were  then  found  to  be  insufficient  to  meet  its  lia- 
bilities by  about  $300,000. 

■  Specification  Second. — That  by  the  reports,  examinations  and  infor- 
mation above  mentioned,  it  appeared  to  said  Ellis,  at  all  times  on  and 
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after  October  5,  1874,  that  said  bank  had  committed  violations  of 
its  charter  and  of  law,  and  was  conducting  its  business  and  affairs  in 
an  unsafe  and  unauthorized  manner,  and  yeb  he  did  not  by  any  order, 
under  his  hand  and  seal,  direct  the  discontinuence  of  such  illegal,  un- 
safe and  unauthorized  practices,  and  strict  conformity  with  the  re- 
quirements of  the  law  and  with  safety  and  security  in  its  transac- 
tions. 

Specification  Third. — That  by  the  reports,  examinations  and  infor- 
mation above  mentioned  it  appeared  to  said  Ellis  at  all  times  during 
and  after  the  months  of  January,  February  or  March,  1876,  that  said 
bank  had  committed  violations  of  its  charter  and  of  law  and  was  con- 
ducting its  business  and  affairs  in  an  unsafe  and  unauthorized  man- 
ner, and  yet  he  did  not  by  any  order  under  his  hand  and  seal  direct 
the  discontinuance  of  such  illegal,  unsafe  and  unauthorized  practices 
and  strict  conformity  with  the  requirements  of  the  law  and  with  safety 
and  security  in  its  transactions. 

Specification  Fourth.— That  it  did  appear  to  said  Ellis  on  October 
5,  1874,  and  at  all  times  afterwards,  that  it  was  unsafe  and  inexpe- 
dient for  said  bank  to  continue  transacting  business,  and  he  neglected 
to  communicate  the  facts  to  the  Attorney- General,  to  whom  in  like 
cases  it  pertains  to  institute  such  proceedings  as  the  nature  of  the  case 
may  require,  until  June  1, 1876. 

Specification  Fifth. — That  it  did  appear  to  said  Ellis,  during,  the 
months  of  January,  February  or  March,  1876,  and  at  all  times  there- 
after, that  it  was  unsafe  and  inexpedient  for  said  bank  to  continue 
transacting  business,  and  he  neglected  to  communicate  the  facts  to  the 
Attorney-General,  to  whom,  in  like  cases,  it  pertains  to  institute  such 
proceedings  as  the  nature  of  the  case  may  require,  until  June  1,  1876. 

Fifth  Chaege. 

That  said  De  Witt  C.  Ellis,  Superintendent  of  the  Bank  Depart- 
ment, neglected  and  failed  to  per^rm  his  duty  as  such  superintend- 
ent, in  respect  to  the  Abingdon  Square  Savings  Bank  of  the  city  of 
New  York,  as  follows  : 

Specification  First. — That  said  bank  was  examined  by  examiners 
appointed  by  said  Ellis,  on  December  1  and  2,  1873,  and  they 
reported  that  its  assets  were  less  than  its  liabilities,  by  the  sum  of 
$1,507.23,  and  there  was  a  deficiency  of  annual  income  of  $l,80:i.70. 

Said  bank  made  its  annual  report  as  of  January  l,'l874,  claiming 
its  assets  to  be  $171,379.19,  and  the  same  to  be  an  excess  of  its  liabil- 
ities to  $3,056.08,  and  also  showing  in  its  assets,  furniture  and  fixtures, 
$4,253.73. 

Said  bank  also  made  its  annual  report  as  of  January  1,  1875,  claim- 
ing its  assets  to  be  $179,758.53,  and  to  be  in   excess   of  its  liabilities 
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$3,687.25,  but  showing  in  its  assets,  furniture  and  fixtures,  $4,316.32. 

Said  bank  was  examined  by  an  examiner  appointed  by  said  Ellis, 
who,  November  4,  1875,  reported  an  excess  of  assets  over  liabilities 
amounting  to  $4,424.70,  and  a  deficiency  of  annual  income  $664.60, 
and  the  examiner  stated  in  a  note  annexed  to  his  report  that  the  offi- 
cers had  recently  exchanged  real  estate  bid  in  on  foreclosure  in 
Brooklyn  for  other  property  there,  which  had  been  sold  at  a  profit, 
purchase-money  mortgages  being  taken  in  payment ;  the  lots  having 
been  built  on  ;  the  transaction  being  done  apparently  in  good  faith, 
but  in  violation  of  its  charter,  and  that  the  apparent  surplus  was 
$4,424 ;  that  to  increase  the  security  to  depositors  the  trustees  had 
given  their  notes  for  $10,000. 

That,  subsequently,  on  or  about  July  6,  1876,  said  bank  was 
examined  by  an  examiner  of  said  Ellis,  who  found  a  deficiency  of 
assets  to  meet  its  liabilities,  amounting  to  $6,783.97,  in  addition  to 
a  probable  increase  for  accrued  interest,  and  said  Ellis  was  informed 
thereof. 

That  subsequently,  and  on  or  about  July  19,  1876,  said  bank  was 
examined  by  an  examiner  of  said  Ellis,  who  found  a  deficiency  of 
$7,000,  and  that  said  Ellis  was  informed  thereof. 

Said  bank  at  all  times  after  December  1,  1873,  was  insolvent,  and  at 
all  times  after  December  1,  1873,  said  bank  continued  its  business  of 
receiving  deposits  and  loaning  and  investing  money,  in  violation  of  its 
charter  and  of  law,  and  conducting  business  in  an  unsafe  manner,  and 
its  assets  were  largely  insufficient  to  pay  its  depositors  in  full,  and  it 
was  unsafe  and  illegal  for  it  to  receive  deposits  while  in  that  condition. 
That  said  Ellis,  during  all  that  time  was  informed  and  had  reason  to 
believe,  that  said  bank  was  so  insolvent  and  so  conducting  business  in 
an  unsafe  manner,  and  it  was  the  duty  of  said  Ellis,  in  person  or  by 
one  or  more  competent  persons  appointed  by  him,  to  visit  and  thor- 
oughly examine  the  affairs  and  transactions  of  «aid  bank,  and  said  Ellis 
wholly  neglected  and  failed  to  perform  said  duty. 

Said  bank  was  closed  by  the  appointment  of  a  receiver  on  applica- 
tion dated  August  10,  1876,  and  its  assets  were  then  found  to  be  insuf- 
ficient to  pay  its  liabilities  by  so  large  an  amount  that  the  depositors 
will  receive  only  about  thirty  per  cent  of  their  dues. 

Specification  Second. — That  by  the  reports,  examinations  and  infor- 
mation above  mentioned,  it  appeared  to  said  Ellis  at  all  times  on  and 
after  December  2,  1873,  that  said  bank  had  committed  violations  of 
its  charter  and  of  law,  and  was  conducting  its  business  and  afiairs  in 
an  unsafe  and  unauthorized  manner,  and  yet  he  did  not,  by  any  order 
under  his  hand  and  seal  of  office  addressed  to  said  bank,  direct  the 
discontinuance  of  such  illegal,  unsafe  and  unauthorized  practice  and 
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strict  conformity  with  the  requirements  of  the  law  and  security  in  its 
transactions. 

Specification  Third. — That  by  the  reports,  examinations  and  infor- 
mation above  mentioned,  it  appeared  to  said  Ellis  at  all  times  on  and 
after  July  6,  1876,  that  said  bank  had  committed  violations  of  its 
charter  and  of  law,  and  was  conducting  its  business  and  affairs  in  an 
unsafe  and  unauthorized  manner,  and  yet  he  did  not  by  any  order 
under  his  hand  and  seal  of  oflSce  addressed  to  said  bank  direct  the 
discontinuance  of  such  illegal,  unsafe  and  unauthorized  practices  and 
strict  conformity  with  the  requirements  of  the  law  and  security  in  its 
transactions. 

Specification  Fourth. — That  it  did  appear  to  said  Ellis,  on  the  2d 
day  of  December,  1873,  and  at  all  times  afterwards  that  it  was  unsafe 
and  inexpedient  for  said  bank  to  continue  transacting  business,  and 
he  neglected  to  communicate  the  fact  tojthe  Attorney-General,  to  whom, 
in  like  cases,  it  pertains  to  institute  such  proceedings  as  the  nature  of 
the  case  may  require,  until  August  10,  1876. 

Specification  Fifth. — That  it  did  appear  to  said  Ellis,  on  the  6th  day 
of  July,  1876,  and  at  all  times  afterwards,  that  it  was  unsafe  and  inex- 
pedient for  said  bank  to  continue  doing  business,  and  he  neglected  to 
communicate  the  facts  to  the  Attorney-General,  to  whom,  in  like  cases, 
it  pertained  to  institute  such  proceedings  as  the  nature  of  the  case  may 
require,  until  August  10,  1876. 

Sixth  Chakge. 

That  said  De  Witt  0.  Ellis,  Superintendent  of  the  Bank  Depart- 
ment neglected  and  failed  to  perform  his  duty  as  such  superintendent, 
in  respect  of  the  Bond  Street  Savings  Bank  of  the  city  of  New  York, 
as  follows  : 

Specification  First. — That  said  bank  was  examined  by  the  examiners 
of  said  Ellis,  March  25,  1875,  and  was  found  to  have  in  its  assets  the 
following,  to  wit :  bonds  on  which  the  interest  was  suspended,  amount- 
ing to  $65,100,  of  which  $43,500  were  New  Jersey  town  bonds,  also  its 
old  banking-house,  valued  at  $65,000,  and  its  new  banking-house  -at  its 
cost,  $320,226.86. 

There  was  an  apparent  surplus  of  assets  amounting  to  $145,731.05 
and  there  was  a  deficiency  of  income  amounting  to  $20,499.28.  The 
lot  on  which  said  new  banking-house  was  built  was  purchased  by  the 
bank  of  Eobert  Drew,  then  one  of  its  trustees,  for  the  sum  of  $7,000, 
or  thereabouts,  and  such  purchase  of  a  trustee  was  illegal.  Said  bank 
also  held  mortgages  on  Brooklyn  real  estate,  purchased  of  one  of  the 
trustees  of  said  bank,  which  mortgages  were  not  well  secured,  and  also 
had  an  investment  in  Chicago  property  which  was  illegal,  and  these 
last  two  items  involved  a  loss  to  the  bank  of  $250,000. 


1967 

That  said  Ellis  thereupon  had  reason  to  believe  that  said  bank  was 
loaning  or  investing  money  in  violation  of  its  charter  and  of  law,  and 
was  conducting  business  In  an  unsafe  manner,  and  it  was  his  duty 
either  in  person  or  by  one  or  more  competent  persons  by  him  appointed 
to  visit  and  thoroughly  examine  the  affairs  and  transactions  of  said 
bank,  which  duty  he  wholly  neglected  and  failed  to  perform. 

Said  bank  was  closed  by  the  appointment  of  a  receiver  on  the  request 
of  the  trustees  on  or  about  September  30,  1876,  and  the  said  bank  was 
closed  with  a  very  large  loss,  the  receiver  having  paid  the  depositors 
fifty-five  per  cent,  and  having  on  hand  unsalable  real  estate. 

Specification  Second.  —  That  by  said  reports,  examinations  and  in- 
formation it  appeared  to  said  Ellis  at  all  times  on  and  after  March  25, 
1875,  that  said  bank  had  committed  violations  of  its  charter  and  of 
law,  and  was  conducting  its  business  and  affairs  in  an  unsafe  and  un- 
authorized manner,  and  yet  he  did  not  by  any  order  und^r  his  hand 
and  seal  of  office  addressed  to  said  bank,  direct  the  discontinuance  of 
such  illegal,  unsafe  and  unauthorized  practices  and  strict  conformity 
with  the  requirements  of  the  law,  and  with  safety  and  security  in  its 
transactions. 

Specification  Third.  — That  it  did  appear  to  said  Ellis  on  March  25, 
1875,  and  at  all  times  afterwards,  that  it  was  unsafe  and  inexpedient 
for  said  bank  to  continue  to  transact  business  and  he  neglected  until 
September  20,  1876,  to  communicate  the  facts  to  the  Attorney-General, 
to  whom  in  like  cases  it  pertains  to  institute  such  proceedings  as  the 
nature  of  the  case  may  require. 


Seventh  Chakge. 

That  said  De  Witt  C.  Ellis,  Superintendent  of  the  Bank  Depart- 
ment, neglected  and  failed  to  perform  his  duty  as  such  Superintendent 
in  respect  of  the  Loaners'  Bank  of  the  city  of  New  York,  as  follows: 

Specification  First.  —  That  said  Loaners'  Bank  was  incorporated  by 
charter  of  April  37,  1868,  as  the  Pawners'  Bank,  and  its  name  was  af- 
terwards changed,  by  the  act  of  1869,  to  the  Loaners'  Bank. 

By  its  charter  it  was  to  be  governed  by  the  rules  and  provisions  es- 
tablished by  law  relative  to  banks. 

That  said  Loaners'  Bank  never  made  any  report  to  said  Ellis.  The 
attention  of  said  Ellis  was  called  to  the  fact  that  it  had  made  no  re- 
port, and  he  was  requested  to  require  it  to  report,  and  he  was  also  in- 
formed that  it  was  in  an  unsafe  and  insecure  condition,  and  was 
requested  to  examine  its  affairs. 

That  said  Ellis  never  caused  said  bank  to  be  examined. 
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Said  bank  failed  and  went  into  the  hands  of  a  receiver  in  May,  1867, 
and  was  found  to  be  wholly  insolvent. 

The  operations  of  said  bank  were  notoriously  disreputable,  its  stand- 
ing bad,  and  its  operations  improper  and  illegal ;  and  its  failure  caused 
a  loss  to  the  public  of  about  $500,000. 

Eighth  Chabgb. 

That  said  De  Witt  C.  Ellis,  Superintendent  of  the  Bank  Depart- 
ment, neglected  and  failed  to  perform  his  duty  as  such  Superintend- 
ent, in  respect  of  the  Security  Bank  of  the  city  of  New  York  as 
follows : 

Specification  First.  —  That  said  Security  Bank  was  a  banking  asso- 
ciation, organized  under  the  general  banking  laws  of  this  State,  with  a 
capital  of  8500,000. 

That  in  the  autumn  of  1873,  or  thereabouts,  the  capital  of  said  bank 
had  been  greatly  impaired,  and  its  affairs  were  in  an  unsafe  condition, 
and  notice  thereof  was  given  to  said  Ellis  and  he  was  requested  to  ex- 
amine into  its  afEairs,  but  he  neglected  so  to  do.  Said  bank  afterwards, 
in  or  about  April,  1874,  suspended  business,  with  a  loss  of  about  three- 
fourths  of  its  capital.  A  large  portion  of  which  loss  would  have  been 
saved  if  said  Ellis  had  performed  his  duty. 

Ninth  Chakge. 

That  said  De  Witt  C.  Ellis,  Superintendent  of  the  Bank  Depart- 
ment, neglected  and  failed  to  perform  his  duty  as  such  superintendent 
in  respect  of  the  New  York  Loan  and  Trust  Company  of  the  city  of 
New  York,  as  follows : 

Specification  First.  —  Said  company  was  subject  to  the  supervision 
of  the  Bank  Department  by  the  law  of  1 874. 

Its  charter  was  enacted  in  May,  1870.  That  said  Ellis  was  informed 
by  his  examiners  in  or  about  March,  1875,  that  the  capital  stock  of 
said  bank  was  largely  impaired  and  was  in  an  unsafe  condition  ;  that 
said  Ellis  neglected  to  take  any  proceedings  against  said  company,  and 
it  failed  and  went  into  the  hands  of  a  receiver,  in  or  about  January 
29,  1876,  with  a  loss  of  eighty  per  cent  of  its  capital  stock. 

Said  company  was  examined  by  the  examiners  of  said  Ellis,  February 
5th  and  6th,  1875,  and  they  reported  that  one-fourth  of  the  capital 
stock  was  lost. 

Tenth  Charge. 

That  said  De  Witt  C.  Ellis,  during  all  the  period  since  he  was  ap- 
pointed Superintendent' of  the  Banking  Department,  has  been  negli- 
gent and  inefiScient  in  the  performance  of  his  duties  in  relation  to 
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savings  banks,  and  by  his  negligence  and  inefficiency,  irregular,  illegal 
and  improvident  transactions  and  practices  have  largely  prevailed 
among  savings  banks,  and  losses  thereby  have  happened  to  many 
thousands  of  depositors,  to  a  large  aggregate  amount,  and  gen- 
eral confidence  in  savings  banks  among  the  classes  of  persons  most  in- 
terested in  their  use  and  security  has  been  greatly  impaired,  and  he 
has  shown  himself  to  be,  and  is,  an  unfit  and  unsuitable  person  longer 
to  hold  and  exercise  said  office,  and  it  will  be  for  the  public  safety  and 
the  public  good  that  he  be  removed  therefrom. 

TEACY,  OLMSTEAD  &  TEAUY, 

Counsel  for  the  State. 

Mr.  Vedder  moved  that  the  reading  of  the  formulated  charges  be 
dispensed  with  ;  that  the  same  be  referred  to  the  committee  on  the 
judiciary,  and  that  a  copy  thereof  be  served  upon  the  counsel  for  the 
respondent. 

Mr.  Eobertson  moved  to  amend  the  motion  by  striking  out  the 
words  "  reading"of  the  formulated  charges  be  dispensed  with." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

The  President  then  put  the  question  whether  the  Senate  would 
agree  to  said  motion  as  amended,  and  it  was  decided  in  the  affirmative^ 

FOR  THE    APFIEMATIVB. 


Baaden 

Jacobs 

Selkreg 

Bixby 

Kennaday 

Starbuck 

Bradley 

Lament 

Tobey 

Carpenter 

McCarthy 

Vedder 

Cole 

Moore 

Wagner 

Coleman 

Prince 

Wagstaff 

Emerson 

Eobertson 

Wellman 

Gerard 

Sayre 

"Woodin 

Harris 
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Mr.  Bradley  moved  that  so  much  of  Eule  II  as  is  contained  in  the 
words  "  At  its  first  meeting  the  charges  against  the  accused  and  his 
answer  thereto  shall  be  read  by  the  Clerk,"  be  suspended. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

The  Clerk,  by  direction  of  the  President,  called  the  name  of  De  Witt 
C.  Ellis,  who  responded  in  person  and  by  his  counsel,  Messrs.  Orlow 
F.  Chapman  and  Jeremiah  McGuire. 

Mr.  McGuire,  of  counsel  for  respondent,  interposed  a  general  denial 
as  an  answer  to  the  charges  made  by  the  Governor,  and  requested  fur- 
ther time  in  which  to  prepare   an    answer  to  the  formulate/i  charges 
presented  by  the  counsel  for  the  prosecution. 
247 
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Mr.  Kennaday  moved  that  the  counsel  for  the  respondent  be 
granted  until  to-morrow  morning  to  put  in  an  answer  to  the  formulated 
charges. 

After  debate, 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 


FOR  THE   AFFIRMATIVE. 

Baaden 

Jacobs 

Schoonmaker 

Bixby 

Kennaday 

Starbuck 

Bradley 

Lamont 

Tobey 

Cole 

Prince 

Vedder 

Emerson 

St.  John 

Wagstaff 

Hammond 

FOR  THE 

ISTEGATIVB. 

Carpenter 

McCarthy 

Sprague 

Coleman 

Moore 

Vedder 

Doolittle 

Robertson 

Wellman 

Gerard   • 

Sayre 

Woodin 

Harris 

Selkreg 

16 


14 

Mr.  Wagstaff  moved  that  the  Senate  do  now  adjourn  until  to-mor- 
row morning  at  11  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  tlie  negative. 

Mr.  Prince  moved  that  Rule  VII  be  amended  so  as  to  i-ead  as  follows  : 
"The  final  vote  of  the  Senate  upon  the  charges  preferred  shall  be 
taken  as  follows  :  Tlie  President  shall  put  the  question,  '  Shall  De 
Witt  C.  Ellis  be  removed  from  the  oflSce  of  Superintendent  of  the 
Bank  Department  ?  '  The  question  shall  be  taken  by  ayes  and  noes, 
which  shall  be  entered  upon  the  journal.  The  final  judgment  of  the 
Senate  shall  be  certified  to  the  Governor  by  the  President  and  Clerk 
of  the  Senate." 

Ordered,  That  said  motion  be  laid  on  the  table. 

Mr.  Harris  moved  to  reconsider  the  vote  by  which  the  resolution 
directing  the  counsel  for  the  State  to  prepare  formulated  charges 
against  De  Witt  C.  Ellis,  Superintendent  of  the  Bank  Department, 
was  adopted. 

After  debate, 

Mr.  Schoonmaker  moved  to  lay  the  motion  on  the  table. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 
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Mr.  Jacobs  offered  the  following  : 

Resolved,  That  at  future  sessions  of  the  Senate,  the  front  row  of 
seats  in  the  auditorium  be  reserved  for  ladies  and  gentlemen  accom- 
panying them. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  aflSrniative. 

Mr.  Schoonmaker  moved  that  all  the  papers  transmitted  to  the 
Senate  by  the  Governor  in  the  matter  of  the  charges  against  De  Witt 
C.  Ellis,  Superintendent  of  the  Bank  Department  be  printed  and 
placed  on  the  files  of  Senators  by  to-morrow  morning. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Mr.  Wagstafif  moved  that  the  Senate  do  now  adjourn  until  to-mor- 
row morning  at  11  o'clock. 

The  President  put  the  question  whether  the-Senate  would  agree  to 
said  motion,  and  it. was  decided  in  the  affirmative. 

Whereupon  the  Senate  adjourned. 


Saratoga  Springs,  Frida.t,  July  30,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 


their  names : 

Baaden 

Harris 

Sayre 

Bixby 

Jacobs 

Schoonmaker 

Bradley 

Kennaday 

Selkreg 

Carpenter 

Lament 

Sprague 

Cole 

Loomis 

Starbuck 

Coleman 

McCarthy 

Tobey 

Doolittle 

Moore 

Vedder 

Emerson 

Prince 

Wagner. 

Gerard 

Kobertson 

Wellman 

Hammond 

St.  John 

Woodin 

30 


On  motion  of  Mr.  Robertson,  the  reading   of  the  journal  was  dis- 
pensed with. 

Mr.  Jacobs  offered  the  following  : 

Resolved,  That  the  Lieutenant-Governor  and  the  Clerk  designate  a 
person  to  act  as  superintendent  of  documents. 
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Mr.  Woodin  moved  that  the  resolution  be  laid  upon  the  table. 
The  President  put  the  question  whether  the  Senate   would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 


FOR  THE    AFFIRMATIVE. 


Bradley 

Kennaday 

St.  John 

Carpenter 

Lamont 

Sayre 

Cole 

Loomis 

Selkreg 

Coleman 

McCarthy 

Sprague 

Doolittle 

Moore 

Vedder 

Emerson 

Prince 

Wellman 

Gerard 

Eobertson 

Woodin 

Hammond 

« 

FOR   THE    NEGATIVE. 

Baaden 

Jacobs 

Starbuck 

Harris 

Schoon  maker 

Wagner 

22 


6 


Mr.  Prince  called  for  the  consideration  of  the  resolution  to  amend 
Eule  VII,  in  the  vpords  following : 

Eule  VII.  The  final  vote  of  the  Senate  upon  the  charges  preferred 
shall  be  taken  as  follows :  The  President  shall  put  the  question, 
"  Shall  De  Witt  C.  Ellis  be  removed  from  the  office  of  Superintendent 
of  the  Bank  Department  ?  "  The  question  shall  be  taken  by  ayes  and 
noes,  which  shall  be  entered  upon  the  journal.  The  final  judgment 
of  the  Senate  shall  be  certified  to  the  Governor  by  the  President  and 
Clerk  of  the  Senate. 

Mr.  Schoonmaker  moved  to  lay  said  motion  to  amend  upon  the 
table. 

The  President  put  the  question  whether  the  Senate  vrould  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 


Bixby 

Bradley 

Coleman 

Gerard 

Hammond 


Baaden 

Carpenter 

Cole 

Doolittle 

Emerson 

Harris 


FOR  THE    AFFIRMATIVE. 

Jacobs  St.  John 

Kennaday  Schoonmaker 

Lamont  Starbuck 

Loomis  Tobey 
Robertson 

FOR   THE    NEGATIVE. 

McCarthy  Sprague 

Moore  Vedder 

Prince  Wagner 

Sayer  Wellman 

Selkreg  Woodin 


14 


16 
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Mr.  Sprague  moved  to  amend  the  resolutioa  so  that  said  Kule  VII 
shall  read  as  follows  : 

Resolved,  That  upon  the  closing  of  the  proofs  upon  this  hearing 
each  Senator  shall  be  required  to  answer  af&rmatire  or  negatively  the 
two  following  questions : 

First.  Was  the  respondent  guilty  of  culpable  negligence  in  the  per- 
formance of  his  ofi&cial  duty  as  Superintendent  of  the  Bank  Depart- 
ment in  regard  to  any  of  the  banks,  and  in  any  of  the  respects  men- 
tioned in  the  charges  contained  in  and  accompanying  and  referred  to 
by  the  messages  transmitted  by  his, Excellency  the  Governor  to  the 
Senate,  bearing  date  the  5th  and  the  23d  days  of  April,  1877. 

Second.  Shall  the  Superintendent  of  the  Bank  Department  be 
removed  from  his  office  ? 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative. 

Mr.  Schoonmaker,  to  further  amend  the  amendment  by  striking  out 
the  first  interrogatory  and  inserting  the  following  : 

"  Are  any  of  the  charges  against  De  Witt  0.  Ellis,  Superintendent 
of  the  Bank  Department,  transmitted  to  the  Senate  by  his  Excellency 
the  Governor,  in  respect  to  the  Savings  Bank,  sus- 

tained by  the  proof  ?  " 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion, 'and  it  was  decided  in  the  negative. 

FOE    THE    AFFIRMATIVE. 


Bixby 

Jacobs 

Schoonmaker 

Bradley 

Eobertson 

Starbuck 

Gerard 

St.  John 

FOE   THE  NEGATIVI 

3, 

Baaden 

Harris 

Selkreg 

Carpenter 

Kennaday 

Sprague 

Cole 

McCarthy 

Vedder 

Coleman 

Moore 

Wagner 

Doolittle 

Prince 

Wellman 

Emerson 

Sayre 

Woodin 
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Mr.  Schoonmaker  moved  to  amend  by  striking  out  the  words  "  cul- 
pable negligence  "  and  inserting  the  words  "  neglect  of  duty." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

'  The  President  then  put  the  question  whether  the  Senate  would 
agree  to  said  original  motion  as  amended,  and  it  was  decided  in  the 
affirmative. 
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FOE   THE   AFFIRMATIVE. 


Baden 

Carpenter 

Cole 

Coleman 

Doolittle 

Emerson 


Bixby 
Bradley 
Gerard 
Jacobs 


Harris 

Sprague 

McCarthy 

Vedder 

Moore 

Wagner 

Prince 

Wellman 

Sayre 

Woodin 

Selkreg 

FOE   THE  NEGATIVE. 

Kennaday 

St.  John 

Lamout 

Schoonmaker 

Kobertsoa 

Starbuck 

17 


10 


Mr.  Eobertson  moved  that  all  further  proceedings  required  under 
the'  resolution  providing  for  the  preparation  of  the  formulated 
charges  by  the  counsel  for  the  prosecution  be  suspended  indefinitely. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

.    FOR   THE    AFFIRMATIVE. 


Bradley 

McCarthy 

Starbuck 

Carpenter 

Moore 

To  bey 

Cole 

Robertson 

Vedder 

Coleman 

Sayre 

Wagner 

Gerard 

Schoonmaker 

Wellman 

Harris 

Sprague 

Woodin 

Lamont 

FOR   THE  NEGATIVE. 

Baaden 

Emerson 

Prince 

Bixby 

Jacobs 

St.  John 

Doolittle 

Kennaday 

Selkreg 

19 


On  motion  of  Mr.  Schoonmaker,  the  Senate  took  a  recess  until  4 
o'clock  p.  M. 


FOUR  O'CLOCK  P.  M. 

The  Senate  again  met. 

Mr.  Bixby  moved  that   when  the  Senate  adjourn  to-day  it  adjourn 
to  meet  on  Monday  morning  next. 
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Mr.  McCarthy  moved  to  amend  by  striking  ont  the  words  "Mon- 
day morning  next"  and  inserting  the  words  "  to-morrow  at  9  o'clock 

A.  M." 

Mr.  Starbnck  moved  to  amend  the  amendment  by  striking  ont  the 
words  "  9  o'clock  "  and  inserting  the  words  "  10  o'clock." 

The  President  pnt  the  question  whether  the  Senate  would  agree  to 
said  motion  of  Mr.  Starbuck,  and  it  was  decided  in  the  afBrmative. 


Bradley 

Cole 

Coleman 

Emerson 

Jacobs 


FOR   THE    AJb'FIEMATIVB. 

Kennaday  ,     Sayre 
Moore  Schoonmaker 

Prince  Starbuck 

St.  John  Vedder 
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Baaden 
Bixby 
Carpenter 
Harris 


FOE   THE  NEGATIVE. 

Lament  Sprague 

McCarthy  >Wellmaa 

Robertson  Woodin 


10 


The  President  then  put  the  question  on  the  amendment  of  Mr.  Mc- 
Carthy, as  amended,  and  it  was  decided  in  the  aflSrmative. 

The  President  then  put  the  question  on  the  original  resolution  of 
Mr.  Bixby,  as  amended,  and  it  was  decided  in  the  affirmative. 

Mr.  Bixby  moved  that  S.  H.  Hurd,  a  witness  summoned  to  appear  on 
Saturday,  be  excused  from  attendance  until  Tuesday. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

The  President  voting  in  the  negative. 

Mr.  Jacobs  moved  that  the  Senate  do  now  adjourn.   , 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

FOR   THE   AFFIRMATIVE. 


Baaden 

Jacobs 

Schoonmaker 

Bixby 

Kennaday 

FOR   THE  NEGATIVE. 

Bradley 

McCarthy 

Sayre 

Carpenter 

Moore 

Sprague 

Coleman 

Prince 

Starbuck 

Gerard 

Robertson 

Well  man 

y 

Harris 
Lamont 

St.  John 

Woodin 
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Mr.  Gerard  moved  that  Rule  IV  be  amended  by  striking  out  the 
concluding  words  "  unless  a  Senator  shall  desire  to  debate  the  same." 

Ordered,  That  said  motion  be  laid  on  the  table. 

On  motion  of  Mr.  Starbuck,  and  by  unanimous  consent,  Rule  IV  was 
amended  by  inserting  after  the  words  "and  if  he  "in  the  third  line, 
the  words  -'or  any  Senator." 

Mr,  Jacobs  moved  that  the  Senate  do  now  adjourn. 

The  President  put  the  questiou  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

Mr.  Starbuck  moved  that  the  counsel  for  the  prosecution  be  re- 
quested to  proceed  and  open  the  case  on  the  part  of  the  State. 

Mr.  Schoonmaker  objecting, 

The  President  decided  that  the  motion  could  not  be  eatertained 
without  unanimous  consent  of  the  Senate. 

Subsequently,  Messrs. |McOarthy  and  Woodin  respectively  renewed 
the  motion,  and.  the  same  were  objected  to,  the  President  ruling  as 
before. 

Mr.  Tobey  moved  that  the  Senate  do  now  adjourn. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 


FOE   THE   AFFIRMATIVE. 

Baaden 

Robertson 

Tobey 

Bixby 

Schoonmaker 

Vedder 

Carpenter 

FOR   THE    NEGATIVE. 

Bradley 

Lament 

Selkreg 

Coleman 

McCarthy 

Sprague 

Doolittle 

Moore 

Starbuck 

Gerard 

Prince 

Wellman 

Harris 

St.  John 

Woodin 

Kennady 

Sayre 
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Mr.  Prince  moved  that  Rule  II  be  suspened. 

Mr.  Jacobs  objecting. 
The  President  decided  the  motion  out  of  order  under  the  rules. 
Mr.  Vedder  moved  that  the  Senate  do  now  adjourn. 
The  President  put  the  question  whether  the  Senate   would   agree  to 
said  motion  and  it  was  decided  in  the  aflBrmative. 
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Saratoga  Speixgs,  Saturday,  July  21,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The"  Clerk  called  the  roll,  when  the  following  Senators  answered  to 


their  names  : 

Baaden 

Kennaday 

Schoonmaker 

Bixby 

Lamont 

Selkreg 

Bradley 

Loomis 

Sprague 

Carpenter 

McCarthy 

Starbuck 

Cole 

Moore 

Tobey 

Coleman  • 

Prince 

Vedder 

Emerson 

Eobertson 

"Wellman 

Gerard 

St.  John 

Woodin 

Harris 

Sayre 
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Present,  also  Messrs.  Tnicy,  Olmstead  and  Tracy,  of  counsel  for  the 
State,  and  Messrs.  Chapman  and  McGuire,  of  counsel  for  the  respon- 
dent. 

On  motion  of  Mr.  Eobertson,  the  reading  of  the  journal  of  yester- 
day was  dispensed  with. 

Mr.  Gerard  called  for  the  consideration  of  thg  motion  to  amend 
Eule  IV  by  striking  out  the  concluding  words,  "  unless  a  Senator  de- 
sire to  debate  the  same." 

Mr.  Starbuck  moved  to  amend  by  inserting  in  lieu  of  the  words 
stricken  out  the  words  "unless  a  majority  of  the  Senate  shall  other- 
wise order." 

Mr.  Gerard  accepted  the  amendment. 

Mr.  Prince  moved  to  amend  so  that  the  concluding  paragraph  of 
said  rule  shall  read  as  follows  :  "In  case  of  motions  made  by  counsel 
on  legal  points,  the  decision  shall  be  had  without  debate,  unless  a  ma- 
jority of  the  Senate  shall  otherwise  order." 

Mr.  Gerard  having  accepted  this  amendment  also, 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion  to  amend,  and  it  was  decided  in  the  affirmative. 

The  Clerk  then  read  the  charges  preferred  by  the  Governor  against 
De  Witt  C.  Ellis,  in  the  words  following  : 

STATE  OF  NEW  YOEK  : 

Executive  Chamber,  | 

Albakt,  April  5,  1877. ) 
To  the  Senate : 

I  have  received  from  Mr.  William  J.  Best,  who  was  appointed  by  the 
Supreme  Court,  in  July,  1876,  receiver  of  the  Mechanics  and  Traders' 
Savings  Institution,  charges  against  De  Witt  C.  Ellis,  Superintendent 
248 
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of  the  Bank  Department,  accompanied  by  depositions  and  document- 
ary proof  in  support  thereof. 

The  charges  are,  that  the  bank  was  insolvent  in  July,  1874,  the 
deiicency  being  then  about  $200,000  ;  that  this  condition  of  the 
bank  was  exposed  to  Mr.  Ellis  in  September,  1874,  by  two  of  its 
u  stees ;  that  Mr.  Ellis  then  personally  investigated  the  affairs  of 
the  bank ;  that  upon  such  examination  he  admitted  the  bank  was  in- 
solvent; that  he  was  frequently  requested  by  and  on  behalf  of  the 
two  trustees  to  take  immediate  proceedings  to  protect  the  creditors, 
and  that  he  ^neglected  to  do  so  until  June,  1876,  a  period  of  nearly 
two  years. 

In  support  of  the  charges  are  submitted : 

1.  A  balance  sheet  (Schedule  A)  made  out  by  George  N.  Pratt,  who 
was  at  the  time  general  book-keeper  of  the  bank,  and  verified  by  his 
oath,  showing  a  deficiency  in  July,  1874,  of  $201,017.53. 

3.  The  testimony  of  William  Floyd  and  Ira  W.  Gregory,  two  of  the 
trustees  of  the  bank,  contained  in  their  depositions,  that  they,  as  a 
special  committee,  appointed  in  July,  1874,  to  examine  its  condition, 
reported  a  deficiency  of  assets,  as  compared  with  liabilities,  of 
$181,505.71,  and  a  deficiency  in  annual  income,  if  the  usual  dividend 
of  interest  to  depositors  were  declaimed,  of  $15,041.70.  Schedules  B  and 
0,  showing  this  condition  of  things,  now  appended  to  the  charges, 
formed  a  part  of  their  report.  Mr.  Floyd  deposes,  further,  that  the 
trustees  having,  notwithstanding  their  report,  declared  the  usual  divi- 
dend, he,  through  F.  P.  Bellamy,  his  attorney,  in  September,  1874, 
laid  copies  of  the  report  of  himself  and  Mr.  Gregory,  accompanied  by 
the  schedules  above  mentioned,  before  Mr.  Ellis,  and  requested  him  to 
institute  proceedings  to  protect  the  creditors;  that  thereupon  Mr. 
Ellis  went  to  New  York,  and  in  person  examined  the  condition  of  the 
bank ;  that  after  such  examination  Mr.  Ellis  admitted  to  Floyd  that 
the  report  of  himself  and  Gregory  was  substantially  correct,  and  that 
the  bank  was  insolvent,  and  promised  to  take  immediate  measures  to 
protect  the  depositors ;  that  he  (Floyd)  frequently,  between  that  time 
and  June,  1876,  urged  Mr.  Ellis  to  take  .some  action  in  the  matter, 
but  that  until  the  last-named  date  he  neglected  to  do  so. 

3.  The  testimony  of  F.  P.  Bellamy,  attorney  at  law  of  Brooklyn, 
contained  in  his  deposition,  to  the  same  facts  and  to  the  same  admis- 
sions to  him  by  Mr.  Ellis,  after  his  personal  examination  of  the  condi- 
tion of  the  bank,  that  it  was  insolvent,  and  that  he,  Bellamy,  had  on 
behalf  of  the  two  trustees  above  named,  frequently  uro-ed  Mr.  Ellis 
thereafter,  to  take  action  to  protect  the  creditors,  and  had  mailed 
several  letters  to  Mr.  Ellis  '  to  that  effect,  between  the  time  of  the 
examination  aforesaid  and  June,  1876,  but  that  Mr.  Ellis  neglected 
to  take  any  proceedings  until  the  last  date. 
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4.  The  deposition  of  Mr.  Gregory,  to  the  effect  that  he  confirms 
all  that  Mr.  Floyd  has  stated  concerning  the  acts  and  doings  of  Mr. 
Floyd  and  himself,  and  of  Mr.  Ellis. 

The  annual  report  of  the  bank  department,  dated  March  5,  1875, 
exhibits  this  bank  as  yiossessing  a  surplus  of  assets  over  liabilities  of 
$67,240.18.  (Assembly  document,  No.  108,  p.  148.),  That  of  1876, 
exhibits  the  bank  with  a  surplus  of  $9,530.13.  (See  Assembly  docu- 
ments of  1876,  No.  97,  p.  157.) 

Mr.  Best  alleges  that  at  the  time  he  was  appointed  receiver,  in  July, 
1876,  the  deficiency  had  reachednearly  $350,000. 

Upon  these  charges  and  the  proofs  in  support  of  them,  which  I 
transmit  to  you  herewith,  it  becomes  my  duty  to  recommend  to  you, 
as  I  now  do,  the  removal  from  office  of  De  Witt  0.  Ellis,  Superin- 
tendent of  the  Bank  Department. 

This  i-fecommendation  is  made  as  a  basis  of  action  on  the  part  of 
the  Senate, , and  upon  the  assumption  that  the  deposition  annexed  to 
the  charges  are  true,  and  make  out  a  prima  facie  case.  It  is  due  to 
Mr.  Ellis  to  say,  that  upon  my  invitation  he  has  appeared  before  me 
and  made  explanations  which  seem  to  acquit  him  of  any  intentional 
wrong,  but  not,  in  my  judgment,  of  culpable  negligence.  I  submit 
the  whole  matter  to  the  Senate  for  such  investigation  and  action  as 
it  may  think  proper  for  the  protection  of  public  interests. 

L.  EOBINSON. 


SCHEDULE  A. 

Statement  of  Mechanics  and  Traders'  Savings  Institution, 

July  1,  1874. 

LialUities. 

Amount  due  depositors,  as  shown  on  general  ledgers,  $3,565,352  83 
Amount  due  depositors,  dealers'  ledgers,  in  excess  of 
above,  estimated 70,000  00 


$2,635,353  83 


*  No  balance  seems  to  have  ever  been  taken  oflf  the  dealers'  or  deposit- 
ors' ledgers.  When  balanced  by  the  receiver  the  dealers'  ledgers 
showed  that  the  institution  owed  its  depositors  more  than  $80,000  in 
excess  of  the  sum  appearing  in  the  general  ledger  ;  hence  the  addi- 
tion made  above,  which  is  only  approximately  correct. 
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Assets. 

Par  value.  Market  value . 

Bonds  and  mortgages $748,150  $748,150  00 

Stocks  and  bonds 1,852,600  1,436,357  00 

Cash  in  safe  and  banks 103,009  13 

Interest  due  but  not  collected 47,516  78 

Banking-house,  cost 65,735  00 

No.  .10,  Pres't  st.,  Brooklyn  (est'd), 15,000  00 

No.  33  Pres't  st.,  Brooklyn  (est'd) 7 ,  000  00 

E.  Goulard,  judgment. 5,004  48 

Suspense  accounts,  nominal  value,    $41,000,    subse- 
quently  realized : 1,873  93 

Office  Furniture, safe, etc 5,000  00 


$3,433,635  31 
Deficiency 301,617  53 


$3,635,353  83 


City  and  County  of  New  York,  ss.  : 

Geo.  N.  Pratt,  of  the  city  and  county  of  New  York,  being  sworn, 
says. 

That  in  July,  1874,  and  for  some  time  previous  and  thereafter,  he 
was  general  book-keeper  of  the  Mechanics  and  Traders'  Savings  Insti- 
tution of  said  city. 

That  he  has  examined  the  schedule  hereto  annexed,  marked  A, 
and  that  it  includes  all  the  assets  of  said  institution  at  the  time 
named. 

GEO.  N.  PRATT. 
Sworn  to  before  me  this  13th  ) 
day  of  October,  1876         ) 

Chas.  L.  Adrian, 

Notary  Public.  New  York  city. 


Mechanics  and  Traders'  Savings  Institution,         ) 
383  Bowery,  New  York,  Ocfoler  13,  1876.  j 
Sir. — I  have  the  honor  to  submit  herewith,  for  your  consideration 
certain  documents,  which  appear  to  me  of  the  greatest  public  import- 
ance. * 

In  1874  Messrs.  Eloyd  and  Gregory,  two  of  the  trustees  of  this  in- 
stitution, were  appointed  a  special  examining  committee  by  the  board 
of  trustees.  In  the  course  of  my  iuvestigations,  the  report  of  this 
committee  came  under  my  notice. 
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The  details  and  figures  furnished  by  this  report  are  not  critically 
correct,  some  items  having  been  omitted,  but  the  amount  of  the  defi- 
ciency is  very  nearly  exact.  This  appears  by  Schedule  A,  hereto  an- 
nexed. 

As  the  result  of  my  investigations,  I  would  state  : 

1.  That  the  books  of  the  institution  furnished  undoubted  evidence 
that  it  was  hopelessly  insolv-ent  in  the  summer  of  1874.  and  for  a  con- 
siderable time  previous. 

2.  That  the  special  examining  committee,  referred  to  herein,  re- 
ported the  insolvency  of  the  institution  to  the  board  of  trustees  at  one 
of  its  regular  meetings. 

3.  That  no  action  was  taken  by  the  board  of  trustees  to  make  good 
the  deficiency  or  otherwise  protect  the  interests  of  the  depositors. 

4.  That  soon  afterward,  as  appears  by  the  inclosed  affidavits,  the 
condition  of  the  institution  was  laid  before  Hon.  De  Witt  0.  Ellis, 
then  and  now  Superintendent  of  the  Banking  Department. 

5.  That  at-  the  request  of  the  counsel  of  Messrs.  Floyd  and  Gregory, 
the  committee  heretofore  named,  Superintendent  Ellis  came  here  and 
made  a  personal  examination  of  the  affairs  of  the  institution,  and,  after 
such  examination,  freely  admitted  its  insolvency,  and  promised  to 
take  such  action  in  the  premises  as  would  protect  interests  of  deposi- 
tors. 

6.  That  no  such  action  was  taken  by  Superintendent  Ellis  until 
about  the  beginning  of  June,  1876. 

7.  The  total  amount  of  the  deficiency,  of  the  date  of  my  appoint- 
ment as  receiver,  was  nearly  $350,000,  of  which  possibly  half  would 
have  been  saved  to  the  depositors  had  Superintendent  Ellis  fulfilled 
his  legal  duty  in  1874. 

The  failure  of  this  and  many  similar  institutions  has  entailed  vast 
losses  upon  the  working  classes,  and  excited  in  their  minds  grave 
doubts  as  to  the  solvency  of  other  savings  banks  generally.  For  these 
reasons,  and  in  the  clear  discharge  of  my  duty,  I  have  thought  it 
proper  to  bring  to  the  notice  of  your  Excellency  the  facts  herein  recit- 
ed, with  the  proofs  in  substantiation  of  them,  for  such  action  as  you 
may  see  fit  to  adopt. 

I  have  the  honor  to  remain, 

Eespectfully,  your  obedient  servant, 

WILLIAM  J.  BEST, 
Receiver. 
To  his  Excellency  Samuel  J.  TitDBN, 

Governor  q/  the  Stale  of  New  York. 
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Counsel  for  the  receiver  offers  in  evidence  the  affidavits  accompany- 
ing the  communication  to  Gov.  Tilden,  and  the  schedule  thereunto 
attached,  in  words  and  figures  following: 

CiTX  AND  County  of  New  York,  ss.  . 

William  Floyd  of  the  city  of  Brooklyn,  county  of  Kings,  being 
sworn,  says : 

That  in  or  about  the  month  of  July,  1874,  and  for  a  considerable 
time  before  and  after,  he  was  a  trustee  of  the  Mechanics  and  Traders' 
Savings  Institution  of  the  city  of  New  York. 

That  on  the  13th  day  of  July,  1874,  deponent  and  one  Ira  W.  Greg- 
ory, who  was  then  also  a  trustee  of  said  institution,  were  duly  ap- 
pointed by  the  board  of  trustees  a  special  committee  to  examine  and 
report  upon  the  condition  of  the  said  Mechanics  and  Traders'  Savings 
Institution. 

That  in  pursuance  of  such  appointment  deponent  and  said  Gregory 
entei-ed  upon  the  discharge  of  their  duties  as  such  special  examining 
committee,  and  Schedules  A,  B  and  C,  hereto  annexed,  are  true  copies 
of  the  report  and  accompanying  schedules  submitted  to  the  board  of 
trustees  of  said  institution  by  deponent  and  said  Gregory  as  such 
committee. 

That  at  or  about  the  time  when  such  report  was  made  and  submit- 
ted, said  board  of  trustees,  notwithstanding  the  insolvency  of  said  in- 
stitution, which  was  alleged  and  set  forth  in  the  aforesaid  report  of 
deponent  and  said  Gregory,  resolved  at  a  regular  meeting  to  pay  a  divi- 
dend to  the  depositors  for  the  six  months  ending  July  1, 1874,  although 
no  dividend  had  been  earned,  and  this  deponent  and  said  Gregory  voted 
and  protested  against  making  or  paying  said  dividends. 

That  in  September,  1874,  deponent,  by  his  attorney,  F.  P.  Bellamy, 
Esq.,  laid  copies  of  said  special  report  and  accompanying  schedules 
before  the  Hon.  DeWitt  C.  Ellis,  Superintendent  of  the  Banking  De- 
partment, and  requested  him  to  institute  jiroceedings  to  secure  the  de- 
positors and  other  creditors  of  said  institution  against  further  loss. 

That,  thereupon,  said  Ellis  came  to  New  York,  and  examined  said 
institution,  and  informed  deponent  that  the  report  of  deponent  and 
said  Gregory,  as  to  the  condition  of  said  institution,  was  substantially 
correct  and  that  said  institution  was  then  clearly  insolvent,  and  then 
and  there  promised  deponent  that  immediate  steps  should  be  taken  to 
protect  its  depositors. 

Deponent  further  says  that  notwithstanding  the  aforesaid  statement 
and  promise  of  said  Ellis  to  deponent,  and  notwithstanding  the  fact 
that  deponent  has  frequently  for  nearly.two  years  previous  to  June  1, 
1876,  by  his  attorney,  F.  P.  Bellamy,  requested  said  Ellis  to  take  some 
action  in  the  premises,  said  Ellis  utterly  failed  and  neglected  to  take 
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any  substantial  steps  to  protect  the  depositors  of  said  institution  until 
on  or  about  June  1,  1876,  when  proceedings  wei-e  finally  instituted 
for  the  appointment  of  a  receiver  for  said  institution. 

WM.  FLOYD. 
Sworn  to  before  me  this  13th   ) 
day  of  October,  1876.         J 

E.  A.  Oak];;BT, 

Notary  Public,  N.  Y.  Co. 

City  akd  Countt  of  New  York,  ss.  : 

Ira  W.  Gregoi-y,  of  the  city  of  Brooklyn,  county  of  Kings,  being 
sworn  says: 

That  he  has  heard  the  annexed  affidavit  of  William  Floyd  read  and 
knows  the  contents  thereof,  and  that  the  statements  therein  contained 
in  respect  to  the  acts  and  doings  of  said  Floyd,  and  this  deponent 
and  of  De  Witt  0.  Ellis,  Superintendent  of  the  Banking  Department, 
are  true,  as  stated  in  said  affidavit. 

I.  W.  GEEGORY. 

Sworn  to  before  me  this  13th    ) 
day  of  October,  1876.  j 

E.  A.  Cablet, 

Notary  Public,  N.  Y.  Co. 

City  of  Brooklyn,  County  of  Kings,  ss  : 

F.  P.  Bellamy,  of  the  city  of  Brooklyn  and  county  of  Kings,  being 
sworn  says : 

That  he  is  an  attorney  at  law  ;  that  in  or  about  the  month  of  Sep- 
tember, 1874,  at  the  request  of  William  Floyd  and  Ira  W.  Gregory, 
two  of  the  trustees  of  the  Mechanics  and  Traders'  Savings  Institution 
of  the  city  of  New  York,  deponent  went  to  the  city  of  Albany,  and 
there  laid  before  Hon.  De'WittO.  Ellis,  Superintendent  of  the  Bank- 
ing Department,  reports  and  statements,  sworn  to  by  said  Floyd  and 
Gregory,  purporting  to  show  the  insolvency  of  the  said  institution  to 
the  extent  of  $100,000,  or  thereabouts  ;  and  requested  said  Ellis  to 
take  immediate  steps  to  close  said  institution,  or  otherwise  protect  the 
depositors  against  further  loss. 

That  said  Ellis  returned  to  New  York  with  deponent,  for  the  alleged 
purpose  of  making  a  full  and  thorough  examination  of  said  institution 
and  its  affairs. 

That,  after  having  made  such  examination,  said  Ellis  admitted  to 
deponent  and  others  that  said  institution  was  insolvent,  and  that 
he  the  said  Ellis,  would  immediately  institute  such  measures  as  were 
necessary  to  protect  the  interests  of  the  depositors  in  said  institution. 

That  deponent  subsequently  wrote  and  mailed  several  letters  to  said 
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Ellis,  urging  him  to  immediate  action  in  the  premises ;  but  said  Ellis, 
as  deponent  is  informed  and  believes,  failed  and  neglected  to  do  and 
perform  this  duty,  and  has  not  even  replied  to  the  communications  of 
deponent. 

F.  P.  BELLAMY. 

Sworn  before  me  this  13th  ) 
day  of  October,  1876.       j 

A.  L.  Peck, 

Notary  Public  Kings  County. 


SCHEDULE  A. 

Tiie  committee  appointed  to  examine  the  financial  condition  of  the 
institution,  and  also  to  ascertain  che  whole  of  the  receipts  and  also 
the  expenses  for  the  six  months  commencing  January  1  to  July  1, 
1874,  would  respectfully  report  that  they  have  carefully  examined  and 
considered  the  same. 

Your  committee  would  here  state  that  they  most  exceedingly  regret 
to  find  the  finances  of  the  institution  to  be  in  the  condition  they 
are  in. 

They  find  the  whole  assets  of  the  institution  to  be  $3,383,672.46  and 
the  liabilities  $2,638,753.83,*  showing  that  the  liabilities  exceed  the 
assets  $181 ,505, .71.     (See  Schedule  A,  attached  to  this  report.) 

Your  committee  find  that  the  whole  receipts  of  the  institution  from 
January  the  1st  to  July  the  1st,  1874,  to  be  75,739.07,  and  the  ex- 
penses during  the  same  time  to  be  $90,780.77,  showing  that  the  ex- 
penses exceed  the  receipts  by  $75,041.70.     (See  Schedule  B,  attached.) 

Your  committee  would,  in  view  of  the  above  facts,  state  that  they 
may  not  be  correct  as  to  the  very  dollar  and  the  cent,  yet  they  feel 
very  certain  that  they  cannot  be  but  very  little  out  of  the  way. 

Your  committee  would  therefore  respectfully  urge  upon  the  board, 
if  it  be  advisable  for  the  institution  to  continue  business  any  longer 
at  all,  that  a  proper  regard  to  economy  renders  it  imperative  that  im- 
mediate steps  should  be  taken  to  save  every  dollar  that  honor  and  jus- 
tice could  dictate  to  be  done. 

Your  committee  not  wishing  to  be  considered  small  by  the  board 
in  the  suggestions  they  may  make,  yet  justice  to  the  depositors  and 
honor  to  themselves,  demand  that  they  should  speak  plain. 


*  Less  liabilities,  interest  credited  to  depositors,  $73,574.66,  error  made  on  sched- 
ule A. 
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Your  committee  cannot  refrain  from  saying  that  the  secretary's  re- 
port, every  month,  of  the  petty  cash  paid  out  for  suppers  for  the  board 
and  committees,  and  for  segars,  etc.,  is  all  wrong,  and  they  deem  it 
equally  important  that  not  a  dollar  should  be  paid  from  the  funds  of 
the  institution  but  what  is  legally  right. 

Your  committee  deem  it  to  be  highly  necessary  that  the  secretary 
should  be  more  particular  in  itemizing  his  entries  of  expenses  on  his 
cash-book,  so  that  every  member  could  see  at  once  what  they  are,  with- 
out having  to  inquire  for  explanation.  Your  committee  have  found 
some  little  trouble  in  this  respect. 

Your  committee  would  also  urge  that  the  secretary  read  his  minutes 
of  each  session  of  the  board  prior  to  its  adjournment,  so  that,  if  any 
errors,  they  could  be  corrected  while  fresh  before  the  board  ;  and  they 
deem  it  proper,  also,  that  the  minutes  should  be  written  up  on  his 
book  in  a  day  or  two,  at  least,  after  the  session,  so  that  if  any  one 
member  be  absent  he  can  examine  the  same. 

Your  committee,  in  relation  to  salaries,  in  view  of  the  above  facts, 
do  most  strenuously  urge  the  adoption  of  the  following  preamble  and 
resolution  : 

WJiereas,  If  it  be  advisable  for  the  institution  to  continue  its  busi- 
ness, a  large  reduction  of  salaries  should  be  made  ;  therefore, 

Resolved,  That  from  th*  1st  day  of  August,  1874,  the  president's 
salary  ;  the  salary  of  secretary,  $3,000 ;  Mr.  Pratt,  $1,600  ;  Mr. 

Bennett,  $1,500  ;  examining  committee,  $600  to  each. 

J.  W.  GEEGORY, 

WM.  FLOYD, 

Commitiee. 
249 
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SCHEDULE  C. 

Statement  of  Expen^ses  for  Six  Months  Ending  30th  of  June, 

1874. 

Salaries  for  six  months $9,850  00 

Gas  bill 39  15 

Advertising 93  50 

Petty  cash-book 75  86 

Eeferee  foreclosure,  President  street 1 ,  388  65 

Joel  W.  Mason. ' 24  00 

Examining  committee,  property 47  00 

Special  examining  committee,  incidental 103  59 

Gas  bill 37  95 

Petty  cash 86  98 

Insurance,  $5,000,  bank  building 25  00 

Insurance,  32  President  street 8  75 

Examiners,  Bank  Department 79  11 

Gas  bill 39  97 

Petty  cash 56  17 

G.  T.  Clark,  Virginia  suit 104  50 

Insurance,  President  street 18  75 

Bank  Examiners 150  00 

Gas  bill . .  .• ; 34  47 

W.  W.  Sharp,  annual  advertising 226  90 

Advertising,  German  papers 52  80 

Advertising,  German  annual 131  20 

Petty  cash 44  12 

Davies  &  Vanderpoel,  law  suits 1, 750  00 

Gas  Go's  bill 21  45 

Eoberts,  stationery 71  15 

W.  W.  Sharp,  advertising 93  25 

Campbell  Bros.,  repairing 17  85 

Petty   cash 41  02 

Insurance,  President  street 11  25 

Gas  bill 18  70 

Petty  cash 72  84 

U.  S.  revenue  tax  to  June  1st 1  331  31 

Jas.  Eoss,  coal,  $154 ,  77  oo 

Plumbing  bill,  32  President  street 12  08 

Plumbing,  mantel  bill 29  99 

Plumbing,  mantel  bill 4  50 

Interest  on  investment.  President  street,  $21,510.92 752  88 

Interest  on  investment,  32  President  street,  $7,044.47. . .  222  26 
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Taxes,  President  and  Van  Brunt  sts.,  1873,  $501.84 $350  92 

Taxes,  33  President  street,  1186.46 93  23 

Cash,  A.  T.  Couplin,  Virginia 604  00 

Water  tax,  President  and  Van  Brunt  streets 18  00 

Water  tax,  32  President  street,  and  stable 27  75 

Tax,  bank  building,  1873,  $765 382  50 

Gas  bill,  President  street 14  70 

Plumbing.  32  President  street 2  05 

Plumbing,  32  President  street 5  15 

Carpentering 3  50 

Agent  McDonough,  commission 27  06 

$17,206  11 
Interest  due  depositors 73,574  66 

$90,780  77 


Recapitulation. 

Amount  of  interest  received  and  accrued,  viz. :' 

Bonds  and  mortgages $26 ,185  25 

Stocks  and  bonds , . .  43,474  55 

Oriental  and  other  banks 3 ,  886  14 

City  revenue  bonds 1 ,  604  16 

Yonkers  bonds 33  33 

Groulard  bond  and  mortgage ; 17  26 

Rents  Brooklyn  property 641  33 

$75,832  03 

Deduct  interest  on  $3,800 $3.23 

Deduct  one-eighth  commission,  Rochester 92  05 

$75,739  08 

Amount  of  int.  credited  to  depositors  on  $3,565,078.17,. .  $73,574  66 

Salaries 9,850  00 

Taxes  and  reven ae  tax 2,107  96 

Advertising 599  65 

Coal  and  gas  bills 253  39 

Bank  department 329  11 

Insurance 63  75 

A.  T.  Conklin  &  Clark,  Virginia 608  50 

Special  exchange,  commissions  and  property 150  59 

Repairs  President  street  and  gas 103  02 

Agent  McDdnough 27  06 
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Petty  casl).  and  expenses ^^"^^  ^* 

Davies  and  Vanderpool 1,750  00 

Other  expenses ll^^!_^ 

$90,780  77 
75,739  07 

$15,041  70 


STATE  OF  NEW  YORK,  ) 

In  Senate,  April  33.  1877.  S 

A  message  was  received  from  the  Governor  in  words  following  : 

"  State  of  New  York,  Executive  Chamber,  ) 
Albany,  April  33,  1877.  f 

To  the  Senate : 

Since  my  message  to  the  Senate  of  the  date  of  April  5,  1877,  recom- 
mending the  removal  from  office  of  De  Witt  0.  Ellis,  Superintendent 
of  the  Banking  Department,  upon  charges  and  proofs  then  presented- 
I  have  received  additional  charges  against  the  same  officer  which  I 
herewith  submit  for  your  consideration. 

Of  these,  the  following  are  made  by  Mr.  John  Mack,  of  365  Fifth 
avenue.  New  York. 

1.  That  Mr.  Ellis  was  informed  in  March,  1875,  by  Geo.  W.  Eeid 
and  F.  W.  Aldrich,  bank  examiners,  that  the  Bond  Street  Savings 
Bank  had  made  investments  not  authorized  by  law,  and  that  it  then 
had  a  deficiency  of  $30,000  in  the  annual  income  necessary  to  pay  its 
dividends  and  expenses.  The  report  of  the  gentlemen  of  their  exami- 
nations made  in  March,  1875,  attached  to  the  next  subsequent  annual 
report  of  the  department  (see  Assembly  documents,  !l876.  No.  97, 
pp.  369,  370),  sustains  this  allegation.  Mr.  Mack  adds  that  the  bank 
was  not  put  into  the  hands  of  a  receiver  until,  the  following  year, 
1876. 

3.  That  Mr.  Ellis  was  informed  in  November,  1875,  by  George  W. 
Reid,  examiner,  that  the  People's  Savings  Bank,  of  New  York  city, 
had  a  large  deficiency  of  assets  and  a  deficiency  of  $10,000  in  annual 
income.  The  document  previously  quoted,  page  316,  sustains  this 
allegation.     Mr.  Mack  adds  that  no  receiver  was  appointed  until  1876. 

3.  A  similar  charge  as  to  the  Traders'  Savings  Bank. 

4.  A  similar  charge  as  to  the  Abingdon  Square  Savings  Bank,  re- 
ported by  the  examiner  in  November,  1875,  as  having  violated  its  char- 
ter by  certain  transactions  in  i-eal  estate,  sustained  by  the  document 
already  quoted,  page  364. 

5.  A  similar  charge  as  to  the  German  Savings  Bank  of  Morrisania, 
reported  in  April,  1875,  as  having  a  deficiency  of  $77,000  (see  page  390 
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of  document  previously  quoted),  and  allowed  to  go  on  until  March, 
1877,  when  it  failed. 

6.  Charges  of  neglect  of  duty  in  reference  to  the  Bank  of  Lansing- 
burgh,  the' New  York  State  Loan  and  Trust  Company  and  the  Loan- 
ers'  Bank. 

7.  A  charge  that  in  the  autumn  of  1873  he,  John  Mack,  personally 
urged  upon  Mr.  Ellis  the  importance  of  an  examination  of  the  Security 
Bank,  informing  said  Ellis  that  he.  Mack,  had  reason  to  know  that 
from  $60,000  to  $80,000  of  its  capital  had  been  lost ;  that  Ellis  refused 
and  neglected  to  make  an  examination  ;  that  in  April,  1874,  the  bank 
failed,  disclosing  a  loss  of  three-fourths  of  its  capital. 

In  addition  to  these,  the  following  charges  are  made  by  Edward 
Mallon  of  434  West  Twenty-eighth  street.  New  York  city,  to  wit : 

That  Mr.'EUis  was  informed  by  George  W.  Eeid  and  W.  F.  Aldrich, 
bank  examiners,  that  in  a  written  report  of  'an  examination  made  by 
them  of  the  Third  Avenue  Savings  Bank,  on  the  33(1  and  23d  of 
March,  1875,  that  the  bank  was  then  insolvent,  having  a  deficiency 
of  assets  of  $319,236.81,  and  of  annual  income  of  $44,791 ;  that  there 
was  also  an  old  deficiency  of  $115,000,  discovered  in  previous  years, 
for  which  last-named  deficiency  the  defendant  had  taken  the  personal 
bond  of  the  trustees  of  the  bank.  These  allegations  are  sustained  by 
the  report  of  the  examiners,  found  in  Assembly  documents,  1876,  No. 
97,  page  330. 

Mr.  Mallon  alleges  further  that  an  additional  deficiency  of  $100,000 
had  been  covered  up  by  adding  that  amount  to  the  cost  of  the  bank- 
ing-house. He  also  alleges  that  the  trustees  are  now  resisting  pay- 
ment of  the  bond  of  $115,000,  on  the  ground  that  there  was  no  con- 
sideration given.  He  also  alleges  that  the  same  report  revealed  large 
investments  in  real  estate  not  authorized  by  the  charter,  and  that  many 
of  the  other  securities  were  of  doubtful  value,  which  allegations  appear 
to  be  sustained  by  the  report  above  cited. 

He  also  alleges  that  Mr.  Ellis  neglected  to  take  any  measures  to 
close  the  bank,  and  that  six  months  afterward,  to  wit,  in  September, 
1875,  it  stopped  payment ;  that  during  these  six  months  great  wrong 
was  done  by  the  trustees  paying  the  deposits  of  certain  favored  friends, 
and  by  the  bank,  in  that  period,  inducing  600  new  accounts  to  be 
opened  with  it ;  and  that  a  statement  made  by  Mr.  Ellis,  in  his  report 
of  the  30th  of  March,  1876,  to  the  effect  that,  in  consequence  of  the 
examination  made  in  March,  1875,  he,  the  superintendent,  had  caused 
the  bank  to  be  closed,  is  untrue;  that  the  loss  to  depositors  is  about 
$1,300,000,  the  dividend  being  only  15  per  cent. 

As  the  Senate  is  already  engaged  in  investigating  charges  similar  to 
those  heretofore  presented,  I  have  not  deemed  it  necessary  to  submit 
those  now  made  to  Mr.  Ellis  for  any  preliminary  explanation  on  his 
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part.  The  allegations  contained  in  these,  that  Mr.  Ellis  was  officially 
notified  by  his  own  examiners  of  the  dangerous,  and,  in  fact,  insolvent 
condition  of  the  institutions  named,  are  in  several  instances  amply 
sustained  by  the  documentary  evidence  cited.  Whether  he  was  guilty 
in  any  of  those  instances  of  culpable  negligence  in  delaying  proper 
action  after  he  had  been  so  notified,  is  a  matter  of  very  ready  proof  or 
disproof  before  you.  That  there  maybe  no  technical  objection  to  in- 
vestigation of  and  action  upon  these  charges,  I  again  recommend  the 
removal  of  De  Witt  C.  Ellis  fi'om  the  office  of  Superintendent  of  the 
Banking  Department,  as  well  upon  the  charges  transmitted  herewith  as 
upon  those  heretofore  presented  and  now  under  consideration  in  the 
Senate. 

L.  ROBINSON. 


Charges  against  De  Witt  0.  Ellis,  Superintendent  of  the  Banking  De- 
partment, as  to  the  Third  Avenue  Savings  Bank  of  the  city  of  New 
York,  preferred  by  Edward  Mallon,  of  New  York. 

That  De  Witt  C.  Ellis,  Superintendent  of  the  Banking  Depart- 
ment, was  informed  by  a  written  report  of  George  W.  Eeid,  the  bank 
examiner,  on  or  about  March  38,  1875,  that  he  had  examined  the 
Third  Avenue  Savings  Bank  on  the  22d  and  23d  of  March,  1875,  and 
found  the  bank  was  insolvent. 

That  its  deficiency  was $319,226  81 

And  that  its  trustees,  with  the  view  of  covering  up  a 
previous  deficiency,  had  given  their  personal  bonds  to 

the  amount  of 115,000  00 

There  was  also  a  previous  deficiency  which  was  attempted 
to  be  covered  up  and  concealed  from  the  public,  by  add- 
ing to  the  cost  of  their  banking  building  the  ^um  of     100,000  00 


Making  total  deficiency  of $434, 226  81 

The  above-mentioned  bonds  given  by  the  trustees  are  being  defended 
by  the  said  trustees  on  the  ground  of  want  of  consideration  ;  that  they 
were  obtained  under  fraudulent  representation,  also  that  they  were  "a 
part  of  a  conspiracy  to  defraud  the  public,  which  could  not  have  been 
carried  out  had  the  superintendent  closed  the  institution  when  it  was 
found  to  be  insolvent. 

The  same  report  showed  real  estate  in  which  the  deposits  had  been 
improvidently  invested,  and  which  was  plainly  worth  less  than  was  re- 
ported by  the  bank  as  worth,  and  was  an  illegal  investment,  amount- 
ing to  $593,000. 
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(The  above  real  estate  has  been  sold  by  the  receiver  and  only  brought 
197,000,  showing  a  loss  of  nearly  $500,000.) 

Nearly  all  of  the  other  assets  were  of  a  dubious  charactei-,  and  of 
uncertain  value. 

That  in  and  after  March,  1875,  the  examiner,  George  W.  Eeid,  re- 
ported to  said  Ellis  that  the  annual  deficiency  of  income  of  said  bank 
was  over  forty-five  thousand  ($45,000)  dollars,  as  appears  by  said  Ellis' 
report.  (See  page  330,  report  March  30,  1876.)  And  that  said  insti- 
tution was  also  declared  by  the  examiner  to  have  no  surplus  fund  out 
of  which  these  annual  expenses  could  be  paid,  but  was  completely  and 
hopelessly  insolvent. 

That  the  Superintendent  of  the  Banking  Department  having  been 
thus  officially  and  fully  informed  of  the  utter  and  hopeless  insolvency 
of  the  Third  Avenue  Savings  Bank,  in  March,  1875,  it  thereupon  be- 
came and  was  his  duty  as  such  superintendent  to  at  once  require  the 
said  bank  to  discontinue  business  and  to  recommend  the  Attorney- 
General  to  take  steps  to  place  the  affairs  and  assets  of  the  institution 
in  the  hands  of  a  receiver  and  thusj)rotect  its  depositors  and  the  pub- 
lic. 

That  said  Ellis  violated  his  duty  and  took  no  measures  whatever  to 
cause  the  Third  Avenue  Savings  Bank  to  discontinue  business,  or 
to  protect  its  depositors,  or  to  recommend  to  the  Attorney- General 
to  take  proceedings  to  place  the  affairs  and  assets  of  the  institution 
in  the  hands  of  a' receiver,  but,  on  the  contrary,  did  permit  this  bank, 
being  notoriously  insolvent,  to  continue  business  without  interrup- 
tion from  March  25,  1875,  when  he  was  officially  informed  of  its 
insolvency,  until  the  28th  day  of  September,  1875,  when  the  trustees 
of  the  institution,  of  their  own  volition,  passed  a  resolution  that  they 
would  not  open  the  doors  of  the  bank  on  the  29th  of  September,  1875. 

That  this  neglect  of  the  said  Ellis,  for  over  six  months,  to  perforrn 
his  duty  and  cause  said  bank  to  discontinue  business,  was  very  detri- 
mental to  the  interest  of  the  depositors  and  the  public  at  large,  and 
that  it  enabled  the  trustees  and  officers  to  pay  off  the  deposits  of  their 
friends,  which  was  done  by  them  to  a  great  extent,  thus  creating  a 
privileged  class  of  depositors  not  contemplated  by  the  statute  relating 
to  insolvent  savings  banks. 

That  the  said  bank  being  left  to  continue  business  as  though  it 
were  solvent,  induced  some  six  hundred  (600)  new  accounts  to  be 
opened  by  various  depositors,  who  almost  all  lost  the  greater  part  of 
the  deposits  made  by  them. 

That,  in  addition,  a  large  number  of  the  then  depositors  of  said 

bank  were  thereby  induced  to  make  further  deposits  therein,  and  that 

the  undersigned,  who  was  one  of  such  depositors,  through  the  failure 

of  said  Ellis,  as  such  superintendent,  to  take  any  steps  to  interfere 
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with  its  continuance  in  business,  was  thereby  led  to  believe  that  such 
bank  was  solvent  and  did  on  or  about  April  30,  1875,  deposit  therein 
the  sum  of  $3,500  (all  of  which  except  fifteen  per  cent  paid  by  the 
receiver)  has  since  been  lost  to  him. 

That  said  Ellis,  by  his  failure  to  recommend  the  Attorney-General 
to  place  this  bank  in  hands  of  a  receiver,  did  prevent  the  proper 
facts — as  to  the  acts  of  the  officers  of  the  bank  in  illegally  and 
fraudulently  using  the  moneys  and  property  of  the  bank — to  become 
fully  known  until  the  statute  of  limitation  for  the  punishment  of  such 
offenses  had,  by  a  few  days  only,  rendered  it  impossible  to  punish 
those  officers  who  had  been  guilty  of  gross  frauds  in  connection  with 
the  funds  of  the  institution. 

That  De  Witt  0.  Ellis,  in  his  official  report  submitted  to  the  Legis- 
lature of  the  State  under  date  of  March  30,  1876,  has  made  false 
statements  to  conceal  the  facts,  and  prevent  it  appearing  on  the  face 
of  his  report  that  he  had  failed  to  perform  his  duty  in  regard  to  the 
Third  Avenue  Savings  Bank,  as  above  mentioned,  which  statements 
are  contained  on  page  14  of  the  above-mentioned  report,  and  are  as 
follows : 

"  The  examination  of  the  bank  made  by  the  department  in  1875 
showed  conclusively  that  the  interest  of  the  depositors  required 
the  bank  to  discontinue  business,  and,  on  my  recommendation,  the 
Attorney-Greneral  commenced  an  action  and  placed  the  institution  in 
the  hands  of  a  receiver." 

Tlie  fact  being  that  said  Ellis  had  willfully  neglected  to  do  the  very 
acts  he  reports  that  he  did  do,  and  that  his  report  in  this  respect  was 
wholly  false  and  calculated  to  mislead  the  Legislature  to  whom  it 
was  his  duty  to  report  the  trnth  only. 

That  by  neglect  of  duty  on  part  of  said  Ellis  the  depositors  of 
said  bank  (of  which  I  am  one  to  the  extent  o£  $8,000)  have  and  will 
only  receive  15  per  cent  of  their  deposits,  making  a  loss  to  these 
depositors  of  about  $1,300,000,  and  that  other  members  of  my  family 
who  I  am  bound  by  the  ties  of  consanguinity  and  affection  to  protect, 
were  depositors  in  the  Third  Avenue  Savings  Bank,  some  having 
made  such  deposits  about  four  months  after  the  March  1875,  exami- 
nation of  George  W.  Reid,  the  total  of  ray  family  deposits  being 
$13,000. 

The  above  is  respectfully  submitted. 

EDWARD  MALLON. 
New  York,  April  19,  1877. 
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Charges  against  De  Witt  G.  Ellis,  Superintendent  of  the  Banking 
Department  of  the  State  of  New  Fork,  of  a  general  character,  as  to 
his  neglect  of  duty  as  such  Superintendent,  and  especially  relating 
to  the  Bond  Street  Saviiigs  Bank,  'People's  Savings  Bank,  Trades' 
Savings  Bank,  Abingdon  Square  Savings  Bank,  German  Savings 
Bank  of  the  town  of  Morrisania,  the  Bank  of  Lansingburgh,  the  New 
Y'ork  State  Loan  and  Trust  Company,  the  Loaners'  Bank,  and  the 
Security  Bank. 

General  Neglect  and  inepeiciency  of  De  Witt  0.  Ellis  as  the 
Superintendent  of  the  Banking  Department  of  the  State  of 
New  Yobk. 

I.  That  De  Witt  C.  Ellis  as  Superintendent  of  the  Banking  De- 
partment, has  so  willfully  neglected  his  duties  as  to  have  permitted 
something  like  fourteen  or  more  savings  banks  in  the  city  of  New 
York  to  become  insolvent,  without  in  any  manner  interfering  to 
restrain  the  continuance  in  business  of  said  insolvent  banks,  except 
in  one  case,  th^t  of  the  Mechanics  and  Traders'  Savings  Bank  of  the 
city  of  New  York  (which  had  long  been  known  to  him  in  his  official 
capacity  as  being  both  insolvent  and  badly  managed). 

II.  That  he  has  permitted  other  irregularities  to  exist  in  savings 
banks  which  will  appear  on  examination  of  his  reports  to  the  Legis- 
lature and  comparing  them  with  the  records  of  his  office  for  more 
full  explanation. 

III.  That  by  reason  of  which  neglect  the  depositors  and  dealers 
with  said  banks  have  lost  large  sums  of  money,  the  number  of  these 
depositors  being  about  36,000,  and  each  depositor  representing  on  an' 
average  five  persons  depending  on  these  savings,  aggregates  the  enor- 
mous number  of  one  130,000  persons  who  have  suffered  great  mental 
anxiety,  and  have  been  in  many  cases  reduced  to  great  want  and  even 
beggary,  and  fostering  a  feeling  of  distrust  in  the  public  mind  as 
to  the" solvency  of  moneyed  institutions. 

IV.  That  by  his  negligence,  incompetency  and  general  inefficiency, 
he  has  permitted  savings  banks,  which  had  no  surplus,  to  expend  large 
amounts  of  depositors'  money  in  the  erection  of  costly  buildings, 
which  are  often  absurd  in  style,  unfitted  for  any  business  purposes, 
and,  when  obliged  to  be  sold,  bring  but  a  small  portion  of  the  depos- 
itors' money  back  to  them. 

V.  That  by  his  neglect  of  duty  the  following  named  savings  banks 
deposit  banks  and  trust  companies  have  failed  or  suffered  great  losses 
with  liabilities  to  depositors  and  shareholders,  about  as  follows  : 

Abingdon  Square  Savings  Bank .• $150,000 

German  Savings  Bank  of  Morrisania 500,000 
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Mechanics  and  Traders'  Savings  Bank $3,000,000 

Bond  Street  Savings  Bank "^'"^^^'n^n^ 

Mutual  Benefit  Savings  Bank : . 4o0,00 

New  Amsterdam  Savings  Bank , 750,000 

People's  Savings  Bank : 300,000 

Security  Savings  Bank 400,000 

Third  Avenue  Savings  Bank 1,M0,000 

Trades'  Savings  Bank 120,000 

Bank  of  Lansingburgh  (stock  deposits) 1,000,000 

New  York  State  Loan  and  Trust  Company 1,000,000 

Loaners'  Bank 500,000 

Security  Bank 500,000 

Manufacturers  and  Builders'  Bank 460,000 

Making  a  total  of $11,300,000 

Of  this  large  sum  of  over  $11,000,000,  over  one-half  has  been  lost, 
and  much  of  it  actually  squandered. 

In  Kelation  to  the  Bond  Street  Savings  Bank  of  the  Oitt  of 

New  York. 

I.  That  on  or  about  the  35th  of  March,  1875,  George  W.  Eeid  and 
William  P.  Aldrich,  examiners  of  the  Banking  Department,  in- 
formed Superintendent  De  Witt  0.  Ellis,  officially,  that  the  Bond 
Street  Savings  Bank  had  made  large  investments  not  authorized  by 
law  (see  pages  369  and  270  of  the  superintendent's  annual  report  to  the 
Legislature  dated  March  30,  1876),  and  that  there  was  a  deficiency  of 
income  of  said  bank  of  over  $30,000  per  annum,  all  of  which  was 
true. 

IL  That  it  thereupon  became  the  duty  of  said  Ellis  to  cause  said 
bank  to  discontinue  business,  and  to  cause  it  to  be  wound  up  accord- 
ing to  law,  but  that  no  action  was  taken  by  the  superintendent. 

III.  That  this  institution  was  put  in  the  hands  of  a  receiver  subse- 
quently in  1876,  and  has  shown  a  loss  of  $600,000  to  depositors,  a 
large  part  of  which  would  have  been  saved  if  the  superintendent  had 
performed  his  duty  in  1875. 

In  relation  to  the  People's  Savings  Bank  of  the  City  of  New- 
York. 

I.  That  De  Witt  C.  Ellis  was  officially  notified  by  George  W.  Reid, 
examiner  of  savings  banks,  on  or  about  the  10th  of  November,  1875, 
that  the  People's  Savings  Bank  of  New  York  city  was  insolvent. 
(See  pages  315  and  316  of  the  report  of  the  Superintendent  of  the 
Banking  Department,  made  to  the  Legislature,  March  30,  1876.) 
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II.  That  said  George  W.  Eeid,  in  his  oflBcial  capacity  as  examiner 
of  banks,  reported  in  writing,  that  the  assets  of  the  People's  Savings 
Bank  of  New  York,  where  only  forty-nine  per  cent  of  the  amount  due 
the  depositors. 

III.  That  De  Witt  C.  Ellis  was  also  duly  notified,  that  the  total  in- 
come was  insuflBcieut  to  pay  the  expenses  of  conducting  the  business 
of  said  bank,  and  that  there  was  a  deficiency  of  nearly  $11,000  in  1875. 

>  (See  De  Witt  C.  Ellis'  Report,  1876,  page  316.)  And  that  the-trustees 
had  in  violation  of  law  declared  and  paid  a  dividend  or  dividends  out 
of  the  deposits  ;  and 

IV.  That  it  thereupon  became  the  duty  of  De  Witt  C.  Ellis  to 
cause  said  bank  to  discontinue  business,  and  to  recommend  the  Attor- 
ney-General to  commence  proceedings  to  place  the  institution  in  the 
hands  of  a  receiver  ;  that  said  Ellis  wholly  failed  to  perform  his  duty, 
and  to  take  any  steps  whatever,  to  cause  said  bank  to  discontinue  busi- 
ness, or  to  secure  the  appointment  of  a  receiver,  by  reason  whereof 
said  bank  was  allowed  to  continue  business  until  it  passed  into  the 
hands  of  a  receiver  ,  1876,  whei'eby  the  depositors  sus- 
tained great  losses. 

In  Eelation  to  the  Trades'  Savings  Bank  of  the  City  of  New 

YOBK. 

I.  That  it  was  brought  to  the  knowledge  of  the  superintendent  by 
George  W.  Eeid,  the  examiner  of  savings  banks,  that  the  Trades'  Sav- 
ings Bank  of  New  York,  was  insolvent,  and  that  its  affairs  were  very 
badly  managed,  and  on  November  12,  1875,  or  thereabouts  (see  super- 
intendent's report  for  1875),  the  examiner  reported  that  it  was  insol- 
vent; but  between  that  date  and  January  1-3,  1876,  the  managers  of 
the  Trades'  Savings  Bank  made  a  sham  sale  of  real  estate  to  one  Mul- 
vaney,  and  by  fictitious  entries  in  the  books,  made  an  appearance  of 
solvency;  and 

II.  That  it  was  the  duty  of  De  Witt  C.  Ellis,  as  Bank  Superintend- 
ent, to  have  the  Trades'  Savings  Bank  discontinue  business,  and  to 
have  recommended  the  Attorney-General  to  commence  an  action  to 
place  the  institution  in  the  hands  of  a  receiver,  which  he  wholly  neg- 
lected to  do. 

In  Eelation  to  the  Abingdon  Square  Savings  Bank  of  New 

York  city. 

I.  That  this  bank  was  examined  November  4,  1875,  bp  George  W. 
Eeid,  a  bank  examiner,  whose  report  is  to  be  found  in  the  annual 
report  of  the  Bank  Department,  March  30,  1876  (Assembly  docu- 
ment No.  97,  page  264),  and  exhibits  this  bank  as  having  exchanged 
real  estate  in  Brooklyn  for  purchase-money  mortgages,  which  transac- 
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tion,  the  examiner  said,  in  his  report,  was  in  "violation  of  its  char- 
ter," which  was  the  fact. 

II.  The  mismanagement  of  this  bank,  was  for  a  considerable  period 
of  time  previous  to  the  above  examitiatioa,  so  often  brought  to  the  no- 
tice of  the  department,  that  the  superintendent  shoull  have  taken  pro- 
ceedings to  protect  its  depositors  and  creditors,  which  he  never  did, 
but  left  the  bank  to  the  mercies  of  a  set  of  speculators  in  real  estate, 
who  threw  their  losses  on  the  bank,  causing  its  subsequent  disastrous 
failure,  which  would  have  been  averted  if  he  had  performed  his  duty. 

Il^  EBLA.TION  TO  THE  GbEMAN  SiVIlSrGS    BaNK  OF  THE     ToWN    OF 
MORRISANIA,    N.   Y. 

I.  That  De  Witt  0.  Ellis  was  informed  on  or  about  the  24th  of 
April,  1875,  by  George  W.  Eeid,  the  official  examiner,  that  there  was  a 
deficiency  of  assets  in  this  bank  of  $77,314.68  (see  Eeport  of  the 
Banking  department,  March  30,  1876,  Assembly  document  No,  97, 
page  290),  that  said  De  Witt  0.  Ellis,  also,  was  informed  in  the  same 
report  of  a  very  irregular  exchange  of  the  collaterals  attached  to  a  call 
loan  for  other  bonds,  which  were  of  much  less  value,  in  fact,  about 
worthless,  and  which  loan  itself  was  not  authorized  by  the  charter  of 
the  bank. 

II.  That  the  superintendent  being  thus  oflBcially  informed  that  this 
bank  was  then  insolvent,  and  its  transaction  of  an  illegal'  and  im- 
proper character,  it  was  his  duty  to  have  proceeded  to  protect  its  cred- 
itors, by  recommending  the  Attorney-General  to  commence  proceedings 
to  place  the  bank  in  the  hands  of  a  receiver. 

III.  That  said  Ellis  wholly  failed  to  perform  his  duty  in  this  respect, 
or  to  take  any  step  to  protect  the  interests  of  the  depositors  ;  that  on 
or  about  March  ,  1877,  the  bank  suspended  payment  with  a  deficit 
of  a  much  larger  amount  than  would  have  been  the  case  if  it  had  been 
wound  up  in  April,  1875,  as  it  was  the  duty  of  sajd  Ellis  to  have  re- 
quired to  have  been  done. 

'L:s  Relation  to  the  Bank  of  Lansingbubgh, 
OF  Lansingburgh,  N.  Y. 
I.  That  the  Superintendent  of  the  Banking  Department,  De  Witt 
0.  Ellis,  should  have  at  once  examined  the  Bank  of  Lansingburgh  on 
the  receipt  of  their  report,  on  or  about  December  30,  1876,  stating 
tnat  they  were  investing  in  coal  railroad  stocks,  which  they  did  to  the 
amount  of  4,500  shares,  costing  $384,000;  that  he  wholly  failed  to  do 
so  and  allowed  said  bank  to  continue  business  until  it  failed  in  conse- 
quence of  such  investments,  nearly  the  whole  of  which  is  lost,  and 
great    numbers  of  farmers,  widow,  and  helpless  people   thereby  lost 
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their  property,  most  of  which  would  have  been  saved  if  there  had  been 
a  proper  supervision  and  examiaatioa  of  this  bank  by  said  Ellis. 

In  Eelatiost  to  the  New  iToKK  State  Loan  and  Trust  Company 
OF  New  Yoek  City. 

I.  That  some  time  about  March,  1875,  Superintendent  Ejlis  was 
Informed  by  George  W.  Reid,  examiner  of  banks,  officiiilly,  and 
William  F.  Aldrich  and  by  others : 

That  the  capital  stock  of  the  said  trust  company  had  been  impaired 
to  a  large  extent. 

That  said  George  W.  Reid  and.  William  F.  Aldrich  had,  while  exam- 
dining  the  said  trust  company,  been  informed  that  its  officers  acknowl- 
edged an  impairment  of  capital  of  at  least  tweaty  per  cent,  and  that 
many  of  the  trustees  believed  the  deficit  to  be  very  much  larger,  which 
was  the  fact. 

II.  That  it  thereupon  became  the  duty  of  said  Ellis  to  have  caused 
the  impaired  capital  to  have  been  made  good,  or  to  have  required  the 
trust  company  to  discontinue  business,  or  to  have  recommended  the 
Attorney-General  to  commence  proceedings  to  place  said  trust  company 
in  the  hands  of  a  receiver. 

III.  That  nothing  was  done  by  said  Ellis  ;  the  trust  company  was 
left  in  the  hands  of  the  same  parties  until  the  39th  January,  1876, 
when  the  impairment  of  capital  was  increased  to  about  ninety  per  cent, 
and  the  trustees  voluntarily  relinquished  the  remaining  ten  cents  on 
the  dollar  to  a  receiver,  making  a  loss  of  about  $900,000,  this  loss  being 
mainly  owing  to  the  failure  of  said  Ellis  to  properly  perform  his  duty 
as  sue!)  superintendent. 

IV.  That  the  condition  of  the  said  trust  company  was  known  to  be 
be  bad  to  all  persons  familiar  with  its  general  operations  at  the  time. 

The  trust  companies  chartered  by  the  State  were,  in  1874,  put  by 
statute  under  the  superintendence  of  De  Witt  C.  Ellis,  of  the  Bank- 
ing Department. 

That  it  was  a  neglect  of  duty  on  the  part  of  said  Ellis  not  at  once  to 
make  a  careful  examination  of  this  institution. 

This  examination  was,  however,  deferred  until  March,  1875,  and  no 
action  taken  by  the  superintendent  at  all. 

In  Relation  to  the  Loaners'  Bank  of  New  York  City. 

That  on  or  about  the  1st  of  November,  1875,  the  superintendent  was 
asked  by  a  responsible  party  interested  in  said  bank  for  a  report  of  its 
condition. 

That  the  bank  never  having  been  examined,  the  superintendent 
could  give  no  report. 
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About  the  same  time  an  attoraey  of  New  York  wrote  to  the  super- 
intendent, asking  by  what  authority  of  law  theLoaners'  Bank  was  doing 
business,  and  also  asked  to  have  it  examined. 

That  said  superintendent,  in  violation  of  his  duty,  never  made  any 
examination  of  said  bank,  and  the  same,  which  had  long  been  insol- 
vent, failed  in  May,  1876. 

Its  business  had  been  disreputable,  its  very  existence  a  swindle,  its 
operations  were  worse  than  those  of  a  low-class  pawn  shop,  and  the 
community  lost  about  half  a  million  dollars  by  it,  all  of  which  would 
have  been  detected,  and  much  of  which  loss  might  have  been  saved, 
had  the  superintendent  examined  the  institution  when  called  upon  to 
do  so,  or  at  an  earlier  date. 

The  "  Pawners  "  Bank,  chartered  in  1868,  was  required  to  report  " 
to  the  Banking  Department.     In   1869   the  name   was   changed   to 
"  Loaners'  Bank." 

In  Relatiok  lo  the  Security  Bank  of  the  Citt  oe  New  York. 

I.  That  De  Witt  C.  Ellis,  as  Superintendent  of  the  Banking 
Department,  was  personally  informed  by  me  (John  Mack,  of  365 
Fifth  avenue,  New  York  city),  in  the  autumn  of  1873,  that  the 
Security  Bank,  which  was  then  principally  under  the  control  of  one 
Charles  A.  Colby  and  Henry  D.  Lewis,  was  being  recklessly  and 
unwisely  managed  so  as  to  jeopardize  its  capital. 

That  I,  John  Mack,  further  told  said  Ellis  that  I  had  good  reason 
to  know  that  some  sixty  or  eighty  thousand  dollars  of  the  capital  of 
the  bank  had  already  been  lost,  and  urged  upon  the  attention  of  the 
superintendent  the  importance  of  his  at  once  examining  its  affairs 
and  assets,  in  the  hope  that  some  cheek  might  be  put  on  the  wild  and 
reckless  banking  carried  on  by  those  managing  it. 

That  said  Ellis,  in  violation  of  his  duty  as  such  superintendent, 
wholly  failed  to  make  auy  examination  whatever  of  said  institution! 

That  said  bank  subsequently,  and  on  or  about  April,  1874,  ceased  to 
do  business. 

That  if  any  such  examination  had  been  made  by  said  Ellis  when 
requested  as  aforesaid,  it  would  have  disclosed  the  fact  that  its  capital 
was  impaired,  and  it  was  not  in  a  fit  condition  to  carry  on  business. 

That,  by  reason  of  the  failure  of  said  Ellis  so  to  do,  the  capital'  of 
the  bank  was  lost  to  the  amount  of  about  three-fourths  of  the  whole 
amount  of  half  a  million  of  dollars,  most  of  which  would  have  been 
saved  if  the  Bank  Superintendent  had  done  his  duty. 

I  respectfully  submit  the  above. 

AT        ^7  .      •,,.  JOHN  MACK. 

New  York,  April  19,  1877. 
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Mr.  McGuire,  of  counsel  for  the  respondeat,  requested  that  the 
Senate  would  decide  whether  the  respondent  is  to  plead  to  the  charges 
stated  in  the  two  messages  of  the  Governor  transmitted  to  the  Senate 
April  fifth  and  twenty-third  respectively,  and  also  to  the  charges  con- 
tained in  the  documents  accompanying  said  messages  signed  by 
Edward  Mallon  and  John  Mack. 

Mr.  Kennaday  moved  that  the  respondent  answer  to  the  charges 
preferred  by  the  Governor  in  his  messages  to  the  Senate  of  April  fifth 
and  twenty-third,  and  not  to  the  charges  contained  in  the  accompany- 
ing documents  signed  Edward  Mallon  and  John  Mack. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  determined  in  the  negative. 


Kennadav 


FOR   THE    AFFIRMATIVE. 

Prince  Selkreg 


3 


FOR   THE  NEGATIVE. 

Baaden  Harris  Schoomaker 

Bixby  Lament  Sprague 

,  Bradley  Loomis  Starbuck 

Carpenter  McCarthy  Tobey 

Cole  Moore  Vedder 

Coleman  Robertson  Wellman 

Emerson  St.  John  Woodin 

Gerard  Sayre  33 

Mr.  McGuire,  of  counsel  for  the  respondent,  then  answered  by 
a  general  denial,  reserving  the  right  to  put  in  such  amended  answer 
on  Monday  morning  as  the  respondent  may  be  advised. 

Mr.  Lamont  moved  that  the  Senate  do  now  adjourn  until  Monday 
morning  at  11  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

FOR   THF   AFFIRMATIVE. 


Baaden 

Loomis 

Selkreg 

Bixby 

McCarthy 

Starbuck 

Harris 

Moore 

Tobey 

Kennaday 

Prince 

Vedder 

Lamont 

Eobertson 

FOR   THE 

NEGATIVE. 

Bradley 

Emerson 

Schoonmi 

Carpenter 

Gerard 

Sprague 

Cole 

St.  John 

Wellman 

Coleman 

Sayre 

Woodin 

14 


12 
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Saratoga  Springs,  Moistdat,  July  33,  1877. 

The  Senate  met  pursuant  to  adjournment. 

The  Clerk  called  the  roll,  when  the   following  Senators  answered  to 
their  names : 


Baaden 

Kennaday 

Sayre 

Bixby 

Lamont 

Schoonmaker 

Bradley 

Loomis 

Selkreg 

Carpenter 

McCarthy 

Starbuck 

Cole 

Moore 

Tobey 

Coleman 

Prince 

Vedder 

Emerson 

Eobertson 

Wellman 

Gerard 

St.  John 

Woodin 

Harris 

35 

Also  present,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for  the 
State,  and  Messrs.  Chapman  and  McGuire,  of  counsel  for  the  re- 
spondent. 

On  motion,  and  by  unanimous  consent,  the  reading  of  the  journal  of 
Saturday,  July  31,  was  dispensed  with. 

Mr.  McGuire,  of  counsel  for  the  respondent,  presented  an  amended 
answer  to  the  charges  preferred  by  the  Governor,  in  the  words  fol- 
lowing : 

Is  THE  Matter  of  the  Charges  Against  De  Witt  C.  Ellis,  Super- 
intendent OF  the  Bank  Department. 

First.  The  respondent  comes  and  now  here  answering  all  and  singu- 
lar the  charges,  allegations  and  matters  made  and  alleged  against  him 
in  his  official  action  as  Superintendent  of  the  Bank  Department,  bv 
his  Excellency  the  Governor,  as  contained  in  his  message  to  the  Sen- 
ate, of  dates  respectively  of  the  5th  and  33d  days  of  April,  1877,  admits, 
that  the  special  examiners  therein  named  made  to  him  reports  at  the 
time  and  times  in  said  messages  sta~ted,  of  the  condition  of  the  banks 
therein  referred  to;  and  he  further  admits  that  he  then  had  notice  of 
the  facts  therein  set  forth.  He  also  admits  that  he  made  the  reports  to 
the  Legislature  mentioned  in  the  aforesaid  messages,  ajid  to  which  the 
Governor  refers  as  forming  a  part  of  the  charges  against  this  respond- 
ent. To  said  reports,  as  well  as  those  of  this  said  examiners,  this  re- 
spondent begs  leave  to  refer  for  greater  certainty  and  precision.  He, 
however,  specifically  denies  all  charges,  statements  or  ^allegations  in 
said  messages,  or  either  of  them,  contained,  of  culpable  negligence  In 
the  performance  of  his  duties  as  the  Superintendent  of  the  Bank  De- 
partment, or  the  willful. or  other  neglect  of  any  duty   imposed  upon 
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him  by  the  laws  of  this  State  in  respect  to  any  of  the  matters  or  things 
contained  in  the  aforesaid  messages  of  the  Governor.  On  the  con- 
trary, he  avers  and  insists,  and  respectfully  submits  to  the  considera- 
tion of  the  Senate,  that  by  the  laws  in  force  at  the  time  and  times  in 
said  messages  mentioned  in  respect  to  the  Bank  Department  and  the 
powers  and  duties  of  the  Bank  Superintendent,  this  respondent  was 
invested  with  large  discretionary  powers  in  respect  to  all  and  singular 
the  aforesaid  matters  and  complaints,  to  be  exercised  in  view  of  all 
surrounding  and  attendant  circumstances  as  in  his  judgment  not  only 
the  interests  of  individual  depositors  but  the  public  interests  and  wel- 
fare demanded,  and  that  in  the  exercise  of  his^  best  judgment  and  a 
wise  and  just  discretion,  having  regard  to  public  as  well  as  individual 
welfare,  he  performed  or  omitted  to  perform  all  and  singular  the  mat- 
ters and  things  in  the  aforesaid  messages  charged  and  contained,  in  so 
far  as  the  same  are  herein  admitted  by  this  respondent. 

Seootid.  And  as  the  respondent  is  required  by  the  order  of  the  Sen- 
ate to  answer  the  matters  contained  in  the  documents  accompanying 
the  aforesaid  messages  of  the  Grovernor,  he  respectfully  submits  that  all 
matters  therein  alleged  as  to  the  construction  or  cost  of  building,  the 
duties  of  receivers  in  the  sale  and  disposition  of  property,  or  the 
amount  or  distribution  of  assets  of  any  or  all  the  banks  mentioned  in 
said  messages  by  such  receivers,  and  all  proceedings  in  respect  to  said 
banks,  the  amount  of  assets,  or  the  percentage  distributed  to  deposi- 
tors or  any  act  or  proceeding  whatever,  after  the  respondent  notified 
the  Attorney-General  of  the  condition  of  said  bank,  are  wholly  irrele- 
vant and  immaterial,  and  he  respectfully  submits  that  no  responsibility 
attaches  to  him  on  account  of  any  of  said  matters  or  acts,  nor  should 
any  prejudice  invoked  by  a  consideration  thereof,  but  in  so  far  as  the 
same  may  be  considered  the  respondent  denies  all  and  singular  the 
matters  in  said  document  stated. 

Third.  That  being  now  and  at  all  times  ready  and  willing  to  answer 
all  charges  in  the  aforesaid  messages  and  accompanying  documents 
contained,  tne  respondent  most  respectfully  submits  to  the  Senate  that 
he  ought  not  to  be  required  to  answer,  or  the  Senate  to  take  cogni- 
zance of,  loose,  vague,  indefinite  and  rambling  statements  contained 
in  the  said  accompanying  documents  as  being  violative  of  the  just 
rights  of  the  respondent  and  contrary  to  all  precedent,  the  statements 
being  so  indefinite  and  uncertain,  the  respondent  would  necessarily  re- 
main in  ignorance  of  their  nature,  until;  to  his  surprise,  and  without 
an  opportunity  to  disprove  the  same,  it  may  be  disclosed  in  the  trial, 
and  the  respondent  begs  leave  to  submit  to  the  judgment  of  the  Sen- 
ate the  propriety  of  admitting  or  rejecting  proof  of  such  statements 
when  the  same  is  offered  on  the  trial. 
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Fourth.  The  respondent  reserves  all  and  singular  the  objections  to 
the  suflQciency  of  the  charges  so  made  against  him,  and  to  the  materi- 
ality thereof  as  well  as  to  the  jurisdiction  of  this  body  to  entertain 
cognizance  of  the  same. 

D.  0.  ELLIS. 
0.  W.  Chapman, 
J.  McGuiEE, 

Of  Counsel  for  Respondent. 

Mr.  Charles  Tracy,  of  Counsel  for  the  State,  then  proceeded  to  open 
the  case  on  the  part  of  the  prosecution,  at  the  conclusion  of  which 
Samuel  N".  Hnrd,  a  witness  on  the  |)art  of  the  State,  was  sworn,  and 
the  examination  suspended. 

Abraham  Sellers,  a  witness  on  the  part  of  the  State  was  sworn. 

Mr.  McGuire,  of  counsel  for  the  respondent,  objected  to  the  testi- 
mony of  Mr.  Sellers  as  immaterial  and  irrelevant. 

After  hearing  counsel,  on  motion  of  Mr.  Woodin,  the  question  of 
admitting  the  testimony  was  submitted  to  the  Senate. 

The  President  put  the  question  whether  the  Senate  would  admit 
the  testimony,  and  it  was  decided  in  the  affirmative. 

On  motion  of  Mr. 'Kennaday  the  Senate  took  a  recess  until  4 
o'clock,  V.  M. 


FOUE  O'CLOCK  P.  M. 

The  Senate  again  met. 

Mr.  Chapman  of  counsel  for  respondent,  stated  to  the  Senate  that 
he  had  been  informed  by  telegraph  that  Mr.  Ellis  was  sick  in  Albany 
and  unable  to  attend  to-day,  and  suggested  that  the  Senate  do  now 
adjourn. 

Mr.  Kennaday  moved  that  the  Senate  do  adjourn  until  to-morrow  at 
ten  o'clock. 

The  President  put  the  question  whether  they  would  agree  to  said 
motion,  and  it  was  decided  in  the  affirmative,  whereupon  the  Senate 
adjourned. 
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Saratoga  Speijs^gs,  Tubsdat,  July  34,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The  clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names  : 


Baaden 

Kennaday 

Schoonmaker 

Bixby 

Lament           * 

Selkreg 

Bradley 

Loomis 

Starbuck 

Carpenter 

McCarthy 

Tobey 

Cole 

Moore 

Vedder 

Coleman 

Prince 

Wagner 

Emerson 

Eobertsoa 

Wagstaff 

Gerard 

St.  John 

Wellman 

Harris 

Sayre  , 

Woodin 

37 

Present  also,  Messrs.  Tracy,  Olmstead  and  Tracy  of  counsel  for  the 
prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Bsqs., 
of  counsel  for  the  respondent. 

Mr.  McGuire  stated  to  the  Senate  that  the  continued  illness  of  the 
respondent  would  prevent  his  attendance  to-day,  and  as  counsel  were 
unwilling  to  proceed  during  his  absence,  they  asked  the  indulgence  of 
the  senate  and  requested  that  further  proceedings  be  postponed  until 
to-morrow. 

After  hearing  counsel,  and  pending  the  question  to  postpone, 

Frederick  Smythe,  a  witness  on  the  part  of  the  prosecution,  was 
sworn. 

The  following  documentary  evidence  was  offered  :  Bond  of  Spencer 
K.  Green  and  othei's,  marked  Exhibit  1 ;  bond  of  William  A.  Darling 
and  others,  marked  Exhibit  3  ;  bond  of  David  Morgan  and  others, 
marked  Exhibit  3. 

Mr.  McGuire  objected  to  the  reception  of  the  evidence. 

The  President  ruled  the  testimony  competent. 

Mr.  Tracy  offered  the  following  documentary  testimony  : 

Summons  and  complaint.  Samuel  H.  Hurd,  receiver  of  the  Third 
Avenue  Savings  Bank  v.  Spencer  K.  Green,  on  $15,000  bond,  marked 
Exnibit  4. 

Same  v.  Geo  Hencken,  Jr.,  $100,000  bond ;  Same  v.  John  H.  Lyon, 
$100,000  bond ;  Same  v.  William  A.  Darling,  $100,000  bond ;  Same  v. 
Thompson  W.  Decker,  $100,000  bond ;  Same  v.  Wm.  D.  Harrison, 
$100,000  bond ;  Same  v.  Kichard  Kelley,  $100,000  bond  ;  Same  v.  D. 
D.  T.  Marshall,  $100,000  bond ;  Same  v.  James  Owens,  $100,000 
bond  ;  Same  v.  William  D.  'Bruns,  8100,000  bond  marked  Exhibit  5. 

Same  v.  James  Owens,  $600  bond  ;  Same  v.  Wm.  R  Harrison,  $600 
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bond ;  Same  v.  William  D.  Bruns,  $600  bond ;  Same  v.  Geo.  Hencken, 
Jr.,  $600  bond,  marked  Exhibit  6. 
Mr.  McGuire  objecting, 
The  President  put  the  question  whether  the  Senate  would  receive 
the  evidence,  and  it  was  decided  in  the  affirmative,  as  follows : 


Baden 

Bixby 

Bradley 

Carpenter 

Coleman 

Cole 

Kennaday 
Lament 
Prince 


FOE  THE  AJPIRMATIVE. 

Emerson  Moore 

Gerard  St.  John 

Harris  Schoonmaker 

Loomis  Wagstaff 
McCarthy 

FOE   THE  NEGATIVE. 

Kobertson  Wagner 

Selkreg  Wellman 

Starbuck  Woodin 
Vedder 


14 


11 


Mr.  Cole  moved  that  the  Senate  do  now  adjourn. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

Mr.  Bradley  moved  that  one  copy  only  of  the  summons  and  com- 
plaint in  each  of  the  classes  enumerated  be  printed. 

The  Pi-esident  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Abraham  Sellers,  a  witness  on  the  part  of  the  prosecution,  was  re- 
called, and  pending  his  examination, 

On  motion  of  Mr.  Bixby,  the  Senate  adjourrfed. 


Saeatoga  Speings,  Wednesday,  July  35,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 


their  names  : 

Baaden 

Harris 

Schoonmaker 

Bixby 

Kennaday 

Selkreg 

Bradley 

Lament 

Starbuck 

Carpenter 

Loomis 

Tobey 

Cole 

McCarthy 

Vedder 

Coleman 

Moore 

Wagner 

Doolittle 

Prince 

Wagstaff 

Emerson 

Eobertson 

Wellman 

Gerard 

St.  John 

Woodin 

Hammond 

Sayre 

29 
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Also  present,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for  the 
prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Esqs., 
of  counsel  for  the  respondent. 

Mr.  Kobertson  offered  the  following: 

Resolved,  That  the  Comptroller  be  requested  to  pay,  upon  the  cer- 
tificate of  the  presiding  officer  of  the  Senate,  witnesses  attending  on 
the  proceedings  pending  before  the  Senate  upon  charges  against  De 
Witt  C.  Ellis,  the  Superintendent  pf  the  Bank  Department,  the  same 
fees  as  are  allowed  in  civil  cases  in  courts  of  record. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative. 


Baaden 

Bixby 

Bradley 

Carpenter 

Cole 

Coleman 

Doolittle 

Emerson 

Gerard 

Hammond 


FOR  THE  AFBIRMATIVB. 

Harris  Sayre 

Kennaday  ,              Schoonmaker 

Lament  Selkreg 

Loomis  Starbuck 

McCarthy  Tobey 

Moore  Vedder 

Prince  Wagner 

Eobertson  Wellman 


S.  John 


Woodin 
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Abraham  Sellers,  a  witness  on  the  part  of  the  prosecution,  was  re- 
called, and  testimony 'continued. 

Samuel  H.  Hurd,  witness  on  the  part  of  the  prosecution,  was  re- 
called. 

Isaac  Smith,  witness  on  the  part  of  the  prosecution,  sworn. 

Isaac  H.  Vrooman,  witness  on  the  part  of  the  prosecution,  sworn. 

Mr.  Schoonmaker  moved  that  the  sense  of  the  Senate  be  taken  upon 
the  question  of  admitting  testimony  relative  to  the  amount  paid  by 
the  banking  associations  in  the  State  for  examinations  made  by  the 
Banking  Department. 

After  debate. 
The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 


Bixby 
Bradley 
Coleman 
Doolittle 


POB  THE    AEEIEMATIVE. 

Hammond  Starbuck 

St.  John  Wagstaff 

Sayre  Woodin 
Schoonmaker 


11 
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FOR   THE    2S"EGATIVE. 

Baaden 

Lamont 

Eobertson 

Cole 

Loomis 

Selkreg 

Emerson 

McCarthy 

Vedder 

Gerard 

Moore 

Wagner 

Harris 

Prince 

Wellman 

Kennaday 

16 


The  President  presented  the  following : 
To  the  Hon.  Wm.  Dorsheimer,  President  of  the  Senate  : 

I  hereby  respectfully  resign  as  stenographer  to  the  Senate. 

HUDSON  C.  TANNEK. 


Mr.  Schoonmaker  offered  the  following  : 

Whereas,  The  investigation  of  the  charges  preferred  by  his  Excel- 
lency, the  Governor,  against  Be  Witt  0.  Ellis,  Superintendent  of  the 
Bank  Department,  has  created  an  emergency  requiring  a  suflBcient 
stenographic  force  to  report  the  proceedings  before  the  Senate ;  there- 
fore 

Resolved,  That  Hudson  C.  Tanner  be  and  he  hereby  is'appointed 
stenographer,  to  report  the  proceedings  in  said  matter  before  the 
Senate,  with  such  assistants  as  he  shall  deem  necessary,  at  a  compen- 
sation of  twenty-five  cents  per  folio,  which  shall  be  in  full  for  his  ser- 
vices, and  such  assistant  stenographers  and  amanuenses,  as  he  may 
employ. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative. 

FOR   THE   AFFIRMATIVE. 


Eaaden 

Lamont 

Sayre 

Bixby 

Loomis 

Schoonmaker 

Bradley 

McCarthy 

Selkreg 

Coleman 

Moore 

Vedder 

Doolittle 

Prince 

Wagstaff 

Harris 

Eobertson 

Wellman 

Kennaday 

St.  John 

20 

Mr.  McCarthy  moved  that  the  Senate  do  now  take  a  recess  until  5 
o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 
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FIVE  O'CLOCK  P.  M. 

The  Senate  agaia  met. 

Hudson  C.  Tanner  was  sworn,  as  stenographer,  to  report  the  pro- 
ceedings in  the  trial  of  De  Witt  0.  Ellis. 

Abraham  Sellers,  witness  for  the  prosecution,  recalled. 

Isaac  Smith,  witness  for  the  prosecution,  recalled. 

The  counsel  for  the  prosecution  put  in  evidence  the  following  docu- 
ments : 

Statement  of  the  condition  of  the  Third  Avenue  Savings  Bank, 
July  1,  1873,  as  shown  by  the  report  of  the  bank,  marked  Exhibit  7. 

Statement  of  the  condition  of  the  Third  Avenue  Savings  Bank,  as 
shown  by  the  report  of  the  examiners,  April  14,  1873,  marked 
Exhibit  8. 

Statement  of  the  condition  of  the  Third  Avenue  Savings  Bank,  as 
shown  by  report  of  Examiner  Keyes,  in  1871,  marked  Exhibit  9. 

Pending  the  examination  of  Mr.  Smith,  the  hour  of  6  o'clock  having 
arrived. 

Mr.  McCarthy  moved  that  the  session  be  extended  until  7  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Mr.  Bixby  moved  that  when  the  Senate  adjourns  to-day  it  adjourn 
to  meet  to-morrow  morning  at  10  o'clock. 

Mr.  Loomis  moved  to  amend  by  adding  thereto  the  words  '•'  and 
will  adjourn  at  1  o'clock  p.  M." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion  to  amend,  and  it  was  decided  in  the  affirmative. 

The  President  then  put  the  question  whether  the  Senate  would 
agree  to  said  motion  of  Mr.  Bixby,  as  amended,  and  it  was  decided  in 
the  afiSrmative. 

William  E.  Aldrich,  witness  on  the  part  of  the  prosecution  was 
sworn. 

The  hoar  of  7  o'clock  having  arrived,  the  Senate  adjourned. 
252 
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Saratoga  Springs,  Thursday,  July  36,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The  clerk  called  the  roll,  when  the  following   Senators  answered  to 
their  names  : 


Baaden 

Hammond 

Sayre 

Bixby 

Harris 

Schoonmaker 

Bradley 

Kenuaday 

Selkreg 

Carpenter 

Lamont 

Starbuck 

Cole 

Loomis 

Vedder 

Coleman 

McCarthy 

Wagner 

Doolittle 

Prince 

Wagstaff 

Emerson 

Eobertson 

Wellman 

Gerard 

St.  John 

Woodin 

37 

Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for  the 
prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Esqs., 
of  counsel  for  the  respondent. 

Edward  M.  Plumb,  witness  on  the  part  of  the  prosecution,  sworn. 

The  following  documents  were  admitted  in  evidence. 

Schedule  A,  annexed  to  report  of  S.  H.  Hurd,  receiver  of  Third 
Avenue  Savings  Bank,  filed  in  office  of  clerk  of  the  city  and  county  of 
New  York,  marked  Exhibit  10. 

Schedule  B,  statement  of  bonds  sold,  Exhibit  11. 

William  F.  Aldrich  recalled. 

S.  F.  Hurd  recalled. 

Henry  L.  Lamb,  sworn  on  the  part  of  the  prosecution.  Counsel  for 
the  prosecution  offered  in  evidence  report  of  Mr.  Reid  relative  to  con- 
dition of  Trades'  Savings  Bank,  produced  in  evidence. 

Mr.  Chapman,  of  counsel  for  respondent,  objecting. 

The  President  ruled  that  the  same  should  be  admitted,  and  the  same 
was  marked  Exhibit  13. 

The  following  documents  were  admitted  in  evidence  :  Report  of 
Trades'  Savings  Bank,  January  1,  1874,  marked  Exhibit  13  ;  letter  of 
G.  W.  Reid,  dated  February  5,.  1874,  marked  Exliibit  14  ;  report  of 
the  Trades'  Savings  Bank,  January  1,  1875,  marked  Exhibit  15  ;  re- 
port of  G.  W.  Reid,  bank  examiner,  November  13,  1875,  marked  Ex- 
hibit 16. 

Mr.  McCarthy  moved  that  the  Senate  take  a  recess  until  4  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

FOR  THE    affirmative. 

Bixby  Loomis  Vedder 

Gerard  Selkreg  5 
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FOR   THE   NEGATIVE. 

Baaden  Kennaday  Schoonmaker 

Bradley  McCarthy  Starbuck 

Cole  Prince  Wagner 

Coleman  Eobertson  Wagstaff 

Doolittle  St.  John  Wellman 

Emerson  Sayre  Woodin 

Harris  19 

The  following  documents  were  admitted  in  evidence  :  Eeport  of 
Trades'  Savings  Bank,  January  1,  1876,  marked  Exhibit  17  ;  letter  of 
G.  W.  Reid,  dated  January  4,  1876,  Exhibit  18  ;  letter  of  G.  W.  Eeid, 
dated  January  13,  1876,  accompanying  report  of  examination  made 
by  G.  W.  Reid.  January  13,  1876,  Exhibit  19 ;  letter  of  G.  W.  Reid, 
dated  January  19,  1876,. Exhibit  20  ;  letter  of  G.  W.  Reid,  to  H.  L. 
Lamb,  August  2,  1876,  Exhibit  21 ;  commission  of  G.  W.  Reid  as 
examiner  in  matter  of  Trades'  Savings  Bank,  and  report  thereon 
Exhibit  22;  letter  of  H.  L.  Lamb  to  Attorney-General  Paircliild, 
August  14,  1876,  Exhibit  23. 

Pending  the  examination  of  Mr.  Lamb, 

On  motion  of  Mr.  Carpenter  and  by  unanimous  consent,  the  rules 
were  suspended,  and  the  Senate  in  open  executive  session  confirmed 
the  nomination  of  Charles  Wheaton,  Joseph  Howland  and  Charles  E. 
Brown  as  Managers  of  the  Hudson  River  State  Hospital  for  the 
Insane. 

On  motion  of  Mr.  Carpenter,  and  by  unanimous  consent,  the  rules 
were  suspended,  and  the  Clerk  was  directed  to  transmit  such  con- 
firmation to  the  Governor  immediately. 

The  hour  of  2  o'clock  having  arrived,  the  Senate  took  a  recess 
until  4  o'clock  p.  m. 


FOUR  O'CLOCK  P.  M. 

The  Senate  again  met. 

The  examination  of  H.  L.  Lamb  continued. 

The  following  documents  were  admitted  in  evidence:  Letter  of  G. 
W.  Reid  to  H.  L.  Lamb,  August  29,  1876,  Exhibit  24;  letter  of  G. 
W.  Reid  to  H.  L.  Lamb,  August  30,  1876,  Exhibit  25;  letter  of  G.  W. 
Reid  to  H.  L.  Lamb,  September  2,  1876,  Exhibit  26  ;  letter  of  G.  W. 
Reid  to  D.  C.  Ellis,  September  20,  1876,  Exhibit  27 ;  letter  of  G.  W. 
Reid  to  f).  C.  Ellis,  September  23,  1876,  Exhibit  28 ;  letter  of  G.  W. 
Reid  to  D.  C.  Ellis,  October  7,  1876,  Exhibit  29 ;  letter  of  G.  W.  Reid 
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to  D.  C.  Ellis,  September  9,  1876,  Exhibit  30 ;  letter  of   G.  W.  Reid 
to  D.  C.  Ellis,  December  15,  1873,  Exhibit  31. 

Certificate  of  the  register  of  the  city  and  county  of  New  York  rela- 
tive to  record  of  mortgages.  Exhibit  33. 

George  W.  Eeid  sworn  for  the  prosecution. 

The  question  proposed  by  the  counsel  for  the  prosecution  as  to  the 
Mulvaney  mortgage  after  the  same  was  in  the  hands  of  the  Attorney- 
General,  being  objected  to  by  Mr.  McGuire, 

The  President  put  the  question  whether  the   Senate  would   admit 
the  same,  and  it  was  decided  in  the  affirmative. 
By  Mr.  Schoonmaker: 

Q.  Did  you  report- the  Trades'  Savings  Bank  to  Mr.  Ellis,  in  Janu- 
ary, 1876,  as  being  in  a  safe  condition  to  continue  business  ? 
Mr.  Prince  objecting. 

The  President  put  the  question  whether  the  Senate  lyould  allow 
said  question,  and  it  was  decided  in  the  negative. 

POR  THE  AFFIRMATIVE. 


Gerard 

McCarthy 

Schoomaker 

Kennaday 

St.  John 

Wagner 

Loomis 

FOR  THE 

NEGATIVE. 

Bradley 

Emerson' 

Starbuck 

Cole 

Prince 

Vedder 

Coleman 

Eobertson 

Woodin 

Doolittle 

Selkreg 

11 

Mr.  Cole'moved  that  the  Senate  do  now  adjourn  until  to-morrow 
morning  at  10  o'clock. 

Mr.  Gerard  moved  to  amend  by  striking  out  the  words  "  10  oclock  " 
and  inserting  the  words  "11  o'clock." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

Mr.  Gerard  moved  to  amend  by  striking  out  the  words  "  10  o'clock  " 
and  inserting  the  words  "  half-past  10." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

Mr.  Prince  moved  to  amend  by  striking  out  the  words  "  10  o'clock  " 
and  inserting  the  words  "  quarter  before  11  o'clock." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

The  President  then  put  the  question  whether  the  Senate  would 
agree  to  the  original  motion  of  Mr.  Cole,  and  it  was  decided  in  the 
affirmative. 

Whereupon  the  Senate  adjourned. 
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Saratoga  Springs,  Friday,  July  37,  1877. 

Senate  meb  pursuant  to  adjournment. 

The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  iiaimes : 


Baden 

Harris 

Schoonmaker 

Bixby 

Kennaday 

Selkreg 

Bradley 

Lament 

Starbuck 

Carpenter 

Loomis 

Tobey 

Cole 

McCarthy 

Vedder 

Coleman 

Prince 

Wagner 

Doolittle 

Robertson 

WagstafE 

Gerard 

St.  John 

Woodin 

Hammond 

Sayre 

36 

Also  present.  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for  the 
prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Esqs., 
of  counsel  for  the  respondent. 

Samuel  B.  White,  witness  on  the  part  of  the  prosecution,  sworn. 

Mr.  McGuire  objected  to  testimony  concerning  the  amount  realized 
from  the-  assets  of  the  Trades'  Savings  Bank  after  the  same  were 
placed  in  hands  of  the  receiver. 

The  President  ruled  the  testimony  competent ;  exception  of  counsel 
noted. 

Mr.  Chapman  offered  in  evidence  order  appointing  S.  B.  White 
receiver  of  the  Trades'  Savings  Bank.     Marked  Exhibit  33. 

Mr.  Tracy  put  in  evidence  the  appraisement  :  People  v.  Third 
Avenue  Savings  Bank.     Exhibit  34. 

Mr.  McGuire  put  in  evidence  Schedules  C,  D,  E,  P,  K.  Marked 
Exhibit  35. 

Mr.  Schoonmaker  presented  a  telegram  from  T.  R.  Westbrook, 
inviting  the  Senate  and  officers  to  the  Kingston  Centennial  cele- 
bration. 

Mr.  Gerard  moved  that  the  Clerk  be  directed  to  respond  to  the 
invitation,  and  to  state  that  the  public  duties  at  present  occupying  the 
attention  of  the  Senate  would  prevent  the  attendance  of  the  members 
upon  the  occasion. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

H.  L.  Lamb,  witness  on  part  of  prosecution. 

The  following  documents  were  admitted  in  evidence  : 

Report  of  the  People's  Savings  Bank,  July  1,  1873,  with  letter  of 
Chas.  P.  Rodgers,  secretary,  and  vouchers.    Exhibit  36. 
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Special  examination  of  the  People's  Savings  Bank,  dated  September 
4  and  5,  1873.     E.^hibit  37. 

Sheldon  W.  Swaney,  witness  for  prosecution,  sworn. 

The  following  documents  were  admitted  in  evidence  : 

Judgment  roll  — People  v.  People's  Savings  Bank,  dated  September 
23, 1873.     Exhibit  38. 

Answer  of  Fred.  Olmstead,  in  suit,  of  People  v.  People's   Savings 
Bank,  October  23,  1873.     Exhibit  39. 

Stipulation  do.     Exhibit  40. 

H.  L.  Lamb  recalled. 

The  following  documents  were  admitted  in  evidence : 

Letter  of  Chas.  T.  Eodgers,  secretary,  to  Superintendent  of  Bank 
Department,  October  3,  1873.     Exhibit  41. 

Letter  of  Charles  T.  Eodgers,  secretary,  to  Superintendent  of  Bank 
Department,  October'3,  1873.     Exhibit  42. 

Letter  of  Charles  T.  Eodgers,  secretary,  to  Superintendent  of  Bank 
Department,  October  33,  1873.     Exhibit  43. 

Eeport  of  People's  Savings  Bank,  January  4,  1874,  and  schedules. 
Exhibit  44. 

Pending  the  examination  of  Mr.  Lamb, 

Mr.  Vedder  moved  that  the  Senate  take  a  recess  until  4  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 


FOE   THE   AFFIRMATIVE. 

Bixby 

Bradley 

Carpenter 

Cole 

Gerard 

Hammond                      Starbuck 
Kennaday                       Tobey 
Prince                             Vedder 
Sayre                              Wagstaff 

FOR   THE    NEGATIVE. 

Coleman 
Doolittle 
Harris 

McCarthy                        Schoonmaker 
Robertson                        "Wasner 
St.  John 

13 


** 


Whereupon  the  Senate  took  a  recess  until  4  p.  m. 
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FOUE   O'CLOCK,  P.  M. 

The  Senate  again  met. 

Mr.  Harris  offered  the  following  : 

Resolved,  That  the  compensation  of  Robert  T.  Mclntyre,  who  was 
appointed  by  the  President  and  Clerk  of  the  Senate  to  take  charge  of 
the  room  occupied  by  the  Senate  during  the  trial  of  De  Witt  C.  Ellis, 
be  the  same  as  that  allowed  by  law  to  the  janitor  of  the  Senate. 

Mr.  Harris  moved  that  said  resolution  be  laid  upon  the  table. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  determined  in  the  affirmative. 

Examination  of  H.  L.  Lamb  continued. 

The  following  documents  were  admitted  in  evidence  : 

Report  of  People's  Savings  Bank,  February  1,  1875.  Marked 
Exhibit  45. 

Report  of  People's  Savings  Bank,  July  1,  1875.     Exhibit  46. 

Letters  of  G.  W.  Reid  to  D.  C.  Ellis,  November  10  and  11,  1875. 
Exhibit  47. 

Isaac  Smith  recalled. 

G.  W.  Reid  recalled. 

Isaac  V.  French,  witness  for  prosecution,  sworn. 

The  question  proposed  by  Mr.  McGuire  —  "  What  was  the  difference 
between  the  bid  and  the  amount  paid  to  the  receiver  on  the  sales  ?" 
Mr.  Loomis  objecting. 

The  President  put  the  question  whether  the   Senate  would  admit 
such  testimony,  and  it  was  decided  in  the  negative. 
Mr.  Woodin  offered  the  following : 

Resolved,  That  the  proof  to  be  offered  in  the  matter  of  the  Third 
Avenue  Savings  Bank,  the  Trades'  Savings  Bank  and  the  People's 
Savings  Bank  be  concluded  before  proceeding  to  investigate  any  of 
the  charges  in  relation  to  either  of  the  other  savings  banks  or  moneyed 
institutions  referred  to  in  the  messages  of  the  Governor. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative. 

Mr.  Kennaday  moved  to  reconsidei'the  vote  by  which  said  resolution 
was  agreed  to  and  that  said  motion  be  laid  upon  the  table. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion  to  lay  on  the  table,  and  it  was  decided  in  the  affirmative. 

FOK   THE    AFFIRMATIVE. 

Bixby  Kennaday  Selkreg 

Bradley  St.  John  Starbuck 

Cole  Schoonmaker  Wagstaff 

Gerard  10 
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FOR   THE   NEGATIVE. 

Coleman  Loomis  Kobertson 

Doolittle  McCarthy  Woodin 

Harris  '^ 

Mr.  Wagstaflf  moved  that  the  Senate  adjourn  until  to-morrow  morn- 
ing at  10  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Whereupou  the  Senate  adjourned. 


Saratoga  Springs,  Saturday,  July  38,  1877. 

Senate  met  pursuant  to  adjournment.  - 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names : 


Baaden 

Gerard 

Eobertson 

Bixby 

Hammond 

St.  John 

Bradley 

Harris 

Schoonmaker 

Cole 

Keunaday 

Starbuck 

Coleman 

Loomis 

Tobey 

Doolittle 

McCarthy 

Wagstafl 

Emerson 

Prince 

"Woodin 

21 

Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for 
the  prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire, 
Bsqs.,  of  counsel  for  the  respondent. 

Isaac  V.  French  recalled. 

The  following  document  was  admitted  in  evidence  : 

Telegram  of  C.  T.  Rodgers  to  D.  C.  Ellis,  February  23,  1875. 
Exhibit  48. 

G.  W.  Eeid  recalled. 

Special  examination  of  People's  Savings  Bank,  dated  October  9, 
1874.     Exhibit  49. 

H.  L.  Lamb  recalled. 

S.  W.  Swaney  recalled. 

Letter  of  D.  C.  Ellis  to  Attorney-General,  November  4,  1875 
Exhibit  50. 

Edgar  A.  Werner  sworn.    Pending  examination, 

Mr.  Lament  moved  that  the  Senate  do  now  adjourn  until  Monday 
afternoon,  at  four  o'clock. 

Mr.  Gerard  moved  to  amend  so  as  to  read  that  the  Senate  continue 
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in  session  until  two  o'clock,  at  which  time  it  will  adjourn  until  Mon- 
day morning  at  ten  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  amendment,  and  it  was  decided  in  the  affirmative. 

The  President  then  put  the  question  upon  the  original  motion  as 
amended  and  it  was  decided  in  the  affirmative. 

The  President  directed  the  Clerk  to  call  the  roll,  with  a  view  to 
ascertain  whether  a  quorum  was  present. 

The  Clerk  called  the  roll,  and  the  following  Senators  answered  to 
their  names : 


Baaden 

Gerard 

Kobertsoh 

Bixby 

Hammond 

St.-  John 

Bradley 

Harris 

Starbuck 

Cole 

Kennaday 

Tobey 

Coleman 

Prince 

Wagstafif 

Emerson 

IB 

Mr.  St.  John  moved  that  the  Senate  do  now  adjourn. 

The  President  put  the  question  whether  the  Senate  would  agree 
to  said  motion,  and  it  was  decided  in  the  affirmative. 

Whereupon  the  Senate  adjourned  until  Monday  mornjng  at  ten 
o'clock. 


Sakatoga  Springs,  Monday,  July  30,  1877. 
Senate  met  pursuant  to  adjournment. 

On  motion  of  Mr.  Harris,  and  by  unanimous  consent,  all  proceed- 
ings down  to  and  including  the  calling  of  the  roll  was  dispensed 
with. 

Mr.  Kennaday  moved  that  the  Senate  take  a  recess  until  four 
o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

Mr.  Kennaday  requested  that  the  roll  be  called. 

The  Clerk,  by  direction  of  the  President,  then  called  the  roll,  when 
the  following  Senators  answered  to  their  names : 

Baaden  Gerard  Robertson 

Bixby  Hammond  St.  John 

Bradley  Harris  Starbuck 

Coleman  Kennaday  Tobey 

Emerson  Prince  Vedder  15 

253 
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There  being  no  quorum  present 

Mr.  Kennaday  moved  that  the  Senate  take  a  recess  until  four 
o'clock,  p.  M. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  aiSrmative. 

FOUR  O'CLOCK,  P.  M. 

Senate  again  met. 
The  Clerk  called  the  roll,  whea  the  following  Senators  answered  to 


their  names^: 

Baaden 

Hammond 

Eobertson 

Bixby 

Harris 

St.  John 

Bradley 

Kennaday 

Starbuck 

Carpenter 

Lament 

Tobey 

Coleman 

Loomis 

Vedder 

Gerard 

Prince 

Wagner 

18 

Also  present,  Messrs.  Tracy,  01mstea(J  and  Tracy,  of  counsel  for  the 
prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Bsqs., 
of  counsel  for  the  respondent. 

Mr.  Tracy  proposed  to  read  the  report  of  the  examiner  of  the  Bank 
Department,  relative  to  the  condition  of  the  Mechanics  and  Traders' 
Institution. 

Mr.  Chapman  objected  to  any  evidence  being  introduced  in  support 
of  charges  outside  of  those  embraced  in  the  first  message  of  the  Gover- 
nor to  the  Senate. 

After  debate  and  hearing  counsel. 

The  President  put  the  question  whether  the  Senate  would  admit 
such  evidence,  and  it  was  decided  in  the  afiirmative. 

Ira  W.  Gregory  sworn  on  the  part  of  the  prosecution. 

William  Floyd  sworn  on  the  part  of  the  prosecution. 

Pending  the  examination  of  Mr.  Floyd,  the  hour  of  six  o'clock 
having  arrived, 

Mr.  Gerard  moved  that  the  session  be  extended  until  seven  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  aflBrraative. 

William  J.  best  sworn  on  the  part  of  the  prosecution. 

To  question  of  counsel  for  the  prosecution,  relative  to  expenditures 
charged  in  1864  and  1868,  in  the  matter  of  the  Mechanics  and  Tra- 
ders' Savings  Institution,  Mr.  McGuire  objected. 

The  President  put  the  question  whether  the  Senate  would  admit  the 
testimony,  and  it  was  decided  in  the  affirmative. 
Pending  the  examination  of  Mr.  Best, 
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Mr.  Tobey  moved  that  the  Senate  adjourn  until  to-morrow  morning 
at  ten  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

"Whereupon  the  Senate  adjourned. 


SarXtoga  Springs,  Tuesday,  July  31,  1877. 
Senate  met  pursuant  to  adjournment. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 


their  names : 

Baaden 

Hammond 

St.  John 

Bixby 

Harris 

Sayre 

Bradley 

Kennaclay 

Selkreg 

Carpenter 

Lamont 

Starbuck 

Cole 

Loomis 

Tobey 

Coleman 

McCarthy 

Wagner 

Doolittle 

Moore 

WagstafE 

Emerson 

Prince 

Wellman 

Gerard 

Robertson 

26 

Also  present,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for 
the  prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire, 
Esqs.,  of  counsel  for  the  respondent. 

William  J.  Best  witness  for  prosecution,  recalled. 

Isaac  Smith  recalled. 

The  following  documents  were  admitted  in  evidence:  Report  of 
Mechanics  and  Traders'  Savings  Institution,  January  1, 1876.  Marked 
Exhibit  51. 

Corrected  report  of  Mechanics  and  Traders'  Savings  Institution, 
January  1,  1876.     Marked  Exhibit  52. 

Mr.  Harris  moved  to  take  from  the  table  the  resolution  in  the  words 
following : 

Resolved,  That  the  compensation  of  Robert  E.  Mclntyre,  who  was 
appointed  by  the  President  and  Clerk  of  the  Senate  to  take  charge  of 
the  room  ocbupied  by  the  Senate  during  the  trial  of  DeWitt  C.  Ellis, 
be  the  same  as  that  allowed  by  law  to  the  janitor  of  the  Senate. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion  to  take  from  the  table,  and  it  was  decided  in  the  affirm- 
ative. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative. 
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FOE  THE  AFFIRMATIVE. 


Baaden 

Harris 

St.  John 

Bixby 

Kennaday 

Sayre 

Carpenter 

Lamont 

Selkreg 

Cole 

Loomis 

Starbuck 

Coleman 

McCarthy 

Vedder 

Doolittle 

Moore 

Wagstaff 

Emerson 

Prince 

Wellman 

Gerard 

Eobertson 
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Mr.  Vedder  offered  the  following  : 

Resolved,  That  the  doorkeeper  of  the  Senate  be  authorized  and  di- 
rected to  serve  subpcenas  in  the  absence  of  the  sergeant-at-arms  upon 
request  of  counsel  for  the  State  or  of  the  respondent. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative. 

H.  L.  Lamb  recalled  for  the  prosecution. 

The  following  documents  were  admitted  in  evidence  : 

Appointment  of  G.  W.  Keid  to  examine  the  accounts,  etc.  of  Mechan- 
ics and  Traders'  Institution,  and  his  report  thereon,  'dated  March  7, 
1876.     Exhibit  53. 

Letter  of  G.  W.  Eeid  to  D.  C.  Ellis,  March  11,  1876.     Exhibit  54. 

Letter  of  G.  W.  Eeid  to  D.  C.  Ellis,  March  15,  1876.     Exhibit  55. 

Letter  of  G.  W.  Eeid  to  D.  0.  Ellis,  May  26,  1876.     Exhibit  56. 

Letter  of  G.  W.  Eeid  to  D.  C.  Ellis,  June  14,  1876.     Exhibit  57. 

G.  W.  Eeid  recalled  for  the  prosecution. 

Frederick  P.  Bellamy  sworn  on  the  part  of  the  prosecution. 

Mr.  Prince  moved  that  S.  B.  White,  a  witness  on  the  part  of  the 
prosecution,  be  recalled  for  further  examination. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Mr.  Lamont  moved  that  the  Senate  take  a  rcess  until  four  o'clock 
p.  M. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 


FOR  THE    AFFIRMATIVE. 

Baaden 
Hammond 

Lamont                             Sayre 
Loomis                             Selkreg 

FOR   THE    NEGATIVE. 

Bradley 

Cole 

Coleman 

Kennaday                        St.  John 
McCarthy                        Starbuck 
Moore                                Vedder 
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Doolittle 

Prince 

Wagner 

Gerard 

Robertson 

Wellman 

Harris 

.16 

H.  L.  Lamb  recalled. 

Hale  Kingsley  sworn  on  the  part  of  the  prosecution. 

The  following  documents  were  admitted  in  evidence : 

People  V.  The  Mechanics  and  Traders'  Savings  Institution  —  order 
appointing  W.  J.  Best  receiver.     Exhibit  58. 

Mr.  Vedder  moved  that  the  Senate  take  a  recess  until  four  o'clock 
p.  M. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 


Baaden 
Carpenter 


I'OR   THE   AFFIRMATIVE. 

Hammond  *     Vedder 

Starbuck 


Bradley 

Cole 

Doolittle 

Gerard 

Harris 


FOE   THE    NEOATITB. 

Lamont  Sayre 

McCarthy  Selkreg 

Moore  Wagner 

Robertson  Wellman 
St.  John 


14 


The  counsel  for  the  prosecution  oflfered  to  read  the  report  of  the 
receiver  of  the  Mechanics  and  Traders'  Savings  Institution. 

Mr.  McGuire  objected  to  receiving  the  same,  as  it  included  comment 
and  statements  of  receiver. 

The  President  put  the  question  whether  the  Senate  would  adm  i 
such  report,  and  it  was  decided  in  the  negative. 

The  counsel  for  prosecution  offered  in  evidence  receiver's  report  of 
sale.  The  People  v.  Mechanics  and  Traders'  Savings  Institution.  Ex- 
hibit 59. 

Order  confirming  receiver's  sales  in  same  suit.     Exhibit  60. 

Mr.  Kennaday  moved  to  reconsider  the  vote  excluding  the  report  of 
the  receiver  of  the  Mechanics  and  Traders'  Savings  Institution. 
After  debate, 

Mr.  Tracy  withdrew  the  report. 

Mr.  Kennaday  moved  that  the  Senate  take  a  recess  until  four  o'clock 
p.  M. 

The  Presideat  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 
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FOR   THE   AFFIRMATIVE. 


Bradley 

Gerard 

Sayre 

Carpenter 

Kennaday 

Starbuek 

Emerson 

Kobertson 

FOB   THE    NEGATIVE. 

Wellman 

Cole 

Harris 

'Moore 

Coleman 

Lament 

Vedder 

Doolittle 

McCarthy 

Wagner 

Hammond 

10 

Mr.  Tracy,  of  counsel, 'then  stated  that  the  prosecution  would  now 
proceed  to  take  up  the  case  of  the  Abingdon  Square  Savings  Bank. 

Mr.  Kennaday  moved  that  the  Senate  take  a  recess  until  four  o'clock 
p.  M. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 


FOR   THE    AFFIRMATIVE. 

Bradley 

Kennaday 

Starbuek 

Carpenter 

Lamont 

Vedder 

Emerson 

Kobertson 

Wagner 

Gerard 

Sayre 

Wellman 

Hammond 

FOR   THE 

NEGATIVE. 

Cole 

Doolittle 

McCarthy 

Coleman 

Harris 

Moore 

13 


Whereupon  the  Senate  took  a  recess  until  four  o'clock  p.  m. 


POUE  O'CLOCK  P.  M. 

Senate  again  met. 

The  Clerk  called  the  roll,  when  the.  following  Senators  answered  to 
their  names  : 


Bixby 

Harris 

St.  John 

Bradley 

Kennaday 

Sayre 

Carpenter 

Lamont 

Selkreg 

Cole 

Loomis 

Starbuek 

Coleman 

McCarthy 

Vedder 

Doolittle 

Moore 

Wagner 

Emerson 

Prince 

Wagstafl 

Gerard 

Robertson 

Wellman 

u 
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Wm.  J.  Best  recalled. 
H.  L.  Lamb  examined. 

The  following  documents  were  admitted  in  evidence  : 

Report  of  G.  "W".  Reid,  examiner,  as  to  condition  of  Abingdon  Square 
Savings  Bank,  December  1,  1873.     Exhibit  61. 

Report  of  Abingdon  Square  Savings  Bank  and   schedules,  January, 
1874.     Exhibit  62. 

Letter  of  G.  W.  Reid  to  D.  0.  Ellis,  December  37,  1873.     Exhibit  63. 

Report  and  schedules  of  Abingdon  Square  Savings  Bank,  July  25, 
1874.    Exhibit  64. 

Report  and  schedules  of  Abingdon   Square  Savings  Bank,  January 
1,  1875.     Exhibit  65. 

Report  and  schedules  of  Abingdon  Square   Savings  Bank,  January 
1,  1876.     Exhibit  66. 

Letter  of  G.  W.  Reid  to  D.  G.  Ellis,  July' 6,  1876.     Exhibit  67. 

Letter  of  G.  W.  Reid  to  D.'  0.  Ellis,  July  19,  1876.     Exhibit  68. 

Letter  of  G.  W.  Reid  to  D.  0.  Ellis,  July  36,  1876.     Exhibit  69. 
The  hour  of  six  o'clock  having  arrived, 

Mr.  Gerard  moved  that  the  session  be  extended  until  seven  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

Mr.  McCarthy  moved  that  the  Senate  do  adjourn  until  to-morrow 
morning  at  ten  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Whereupon  the  Senate  adiourncd. 


Saratoga  Spein"GS,  Wbdnesdat,  August  1,  1877. 

The  Senate  m,et  pursuant  to  adjournment. 

The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names : 


Baaden 

Hammond 

St.  John 

Bixby 

Harris 

Sayre 

Bradley 

Kennaday 

Schoonmaker 

Carpenter 

Lament 

Selkreg 

Cole 

Loomis 

Starbuck 

Coleman 

McCarthy 

Vedder 

Doolittle 

Moore^ 

Wagner 

Emerson 

Prince 

Wagstaff 

Gerard 

Robertson 

Wellman 

37 
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Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for 
the  prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Esqs., 
of  counsel  for  the  respondent. 

G.  W.  Reid,  witness  for  prosecution,  examined. 

John  J.  Cisco,  witness  for  prosecution,  sworn,  relative  to  Third 
Avenue  Savings  Bank. 

To  the  question  by  Mr.  Tracy  to  the  witness  (Mr.  Cisco),  "  Do  you 
think  when  a  bank  known  to  be  $300,000  short  in  its  assets,  and 
largely  short  in  income  several  months  before,  insolvent  and  unable  to 
pay  its  existing  depositors  in  full,  it  would  be  proper  for  any  reason, 
public  or  private,  for  such  bank  to  take  money  from  other  depositors  ?  " 

Mr.  Gerard  objected. 

The  President  put  the  question  whether  the  Senate  would  admit  the 
testimony,  and  it  was  decided  in  the  negative. 

Frank  Thompson  sworn  for  prosecution,  relative  to  Abingdon 
Square  Savings  Bank. 

Mr.  Schoonmaker  objected  to  a  line  of  examination  of  the  witness 
Thompson,  tending  to  determine  the  present  value  of  property  in 
Brooklyn,  upon  which  the  Abingdon  Square  Bank  held  mortgages. 

The  President  put  the  question  whether  the  Senate  would  admit 
such  testimony,  and  it  was  decided  in  the  negative. 

At  the  conclusion  of  the  examination  of  Mr.  Thompson, 

Mr.  Bixby  moved  that  the  Senate  take  a  recess  until  four  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

FOR  THE  AFFIRMATIVE. 

Baaden  Lament  2 

FOR   THE   STEGATJTE. 

Bixby  Harris  Sayre 

Bradley  Kennaday  Schoonmaker 

Cole  McCarthy  Starbuck 

Coleman  Moore  Wagner 

Doolittle  Robertson  WagstafE 

Emerson  St.  John  Wellman 

Gerard  '  jg 

Mr.  Tracy,  of  counsel  for  the  prosecution,  then  announced  that  the 
prosecution  would  take  up  the  case  of  the  German  Savings  Bank  of 
Morrisania. 

Pending  which, 

Mr.  Olmstead,  of  counsel  for  prosecution,  read  in  evidence  several 
bonds  and  mortgages  referred  to  in  the  testimony  of  Mr.  White,  in  the 
case  of  the  Trades'  Savings  Bank. 
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On  motion  of  Mr.  Hammond  the  Senate  took  a  recess  until  four 
o'clock. 


FOUK  O'CLOCK  P.  M. 

The  Senate  again  met. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 


their  names  : 

Baaden 

Kennaday 

Selkreg 

Bixby 

Lamont 

Sprague 

Bradley 

McCarthy 

Starbuck 

Cole 

Moore 

Tobey 

Coleman 

Prince 

Vedder 

Doolittle 

Eobertson 

Wagner 

Emerson 

St.  John 

Wagstaff 

Gerard 

Sayre 

Wellman 

Hammond 

Schoonmaker 

Woodin 

Harris 

28 


Mr.  S.  B.  White,  a  witness  for  the  prosecution,  was  examined  in  re- 
lation to  the  Trades'  Savings  Bank. 

Letter  of  Samuel  B.  White,  receiver  (per  J.  W.  Gedney,  dated  July 
30,  1877),  in  response  to  certain  questions  of  Senator  Prince,  was  ad- 
mitted in  evidence.     Exhibit  70. 

Mr.  Tracy  announced  that  the  prosecution  would  take  up  the  case 
of  the  Loaners'  Bank. 

H.  L.  Lamb  examined. 

Letter  of  Senator  Coleman,  chairman  Senate  committee  on  banks,  to 
D.  0.  Ellis,  March  7,  1876.     Exhibit  71. 

Letter  of  Senator  Coleman,  chairman  Senate  committee  on  banks, 
to.D.  C.  Ellis,  March  21,  1876.     Exhibit  72. 

Letter  of  Chas.  Tracy  to  D.  C.  Ellis,  March  14,  1876.    Exhibit  73. 

Opinion  of  Attorney-General  relative  to  Loaners'  Bank,  April,  1876. 
Exhibit  74. 

To  the  question  of  Mr.  McGuire,  "What  construction  the  Superin- 
tendent of  the  Bank  Department  placed  upon  the  charter,  as  to  enforc- 
ing the  bank  (Loaners')  to  make  a  report  to  the  department?" 
Mr.  Tracy,  for  the  prosecution,  objecting. 

After  debate  and  hearing  counsel  and  changing  original  interroga- 
tory to  the  foregoing  effect. 

The  President  put  the  question  whether  the  Senate  would  admit  the 
question,  and  it  was  decided  in  the  affirmative. 
254 


3036 

Letter  of  Geo.  W.  Reid  to  D.  C.  Ellis,  April  G,  1876.     Exhibit  75. 

Opinion  of  William  Tracy,  relative  to  Loanera'  Bank,  April  13,  1876 , 
Exhibit  76. 

Letter   of  Dorr   Russell,   president,  to  D.  C.  Ellis,  April  13,  1876. 
Exhibit  77. 

Jeremiah  Wintringham  sworn  for  the  prosecution. 
Mr.  McGuire  objected  to  the  testimony  of  this  witness  as  to  the  assets 
of  the  Loaners'  Bank,  he  being  the  second  receiver,  as  furnishing  any 
proof  of  what  came  into  the  hands  of  the  first  receiver. 

The  President  put  the  question  whether  the  Senate  would  admit  the 
testimony,  and  it  was  decided  in  the  affirmative. 

Pending  the  examination  of  Mr.  Wintringham, 

Mr.  Woodin  moved  that  when   the  Senate   adjourns,  it  adjourn  to 
meet  to-morrow  morning  at  10  o'clock. 

The  President  put  the  question  whether  the.  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Mr.  Woodin  moved  that  hereafter  the  daily  sessions  of   the  Senate 
commence  at  ten  o'clock  a.  m. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

The  hour  of  six  o'clock  having  arrived,  the  President  declared   the 
Senate  adjourned  until  to-morrow  morning  at  ten  o'clock. 


Sakatoga  Springs,  Thuksdat,  August  2,  1877. 

The  Senate  met  pursuant  to  adjournment. 

The  Clerk  called  the  roll,  when   the  following  Senators  answered  to 
their  names : 


Baaden 

Bixby 

Bradley 

Carpenter 

Cole 

Coleman 

Doolittle 

Emerson 

Gerard 

Hammond 


Harris 

Kennaday 

Lament 

Loomis 

McCarthy 

Moore 

Prince 

Robertson 

St.  John 

Sayre 


Schoonmaker) 

Selkreg 

Sprague 

Starbuck 

Tobey 

Vedder 

WagstafE 

Wellman 

Woodin 


39 


Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for 
the  prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire, 
Esqs.,  of  counsel  for  the  respondent. 
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Marcus  0.  Hun  sworn,  on  the  part  of  the  prosecution,  relative  to 
the  People's  Savings  Bank. 

Lemuel  H.  Clark  sworn,  on  the  part  of  the  prosecution,  relative  to 
the  Loaners'  Bank. 

Counsel  for  the  respondent  interposed  a  general  objection  to  the 
line  of  inquiry  proposed  by  the  prosecution  in  the  examination  of  the 
witness  Clark. 

After  hearing  counsel, 

The  President  put  the  question  whether  the  Senate  would  admit 
such  proposed  examination,  and  it  was  decided  in  the  affirmative,  as 
follows : 

FOR  THE  AFFIKMATIVB. 


Baaden 

■  Hammond                    St.  John 

Bixby 

Kennaday                     Schoonmaker 

Carpenter 

Loomis                          Tobey 

Cole 

Moore                           Wagstaff 

Gerard 

Kobertson                      Woodin 

FOE  THE  NEGATIVE. 

Doolittle 

McCarthy                     Selkreg 

Emerson 

Sayre                            Wellman 

Lamont 

15 


Edgar  A.  Werner  examined  in  relation  to  the  Loaners'  Bank. 

Isaac  Smith  examined. 

H.  L.  Lamb  examined. 

At  the  conclusion  of  the  examination  of  Mr.  Lamb, 

Mr.  Tracy,  of  counsel  for  the  prosecution,  then  stated  that  they 
would  proceed  to  the  case  of  the  German  Savings  Bank  of  Morrisania. 

H.  L.  Lamb  examined. 

The  following  documents  were  admitted  in  evidence: 

Eeport  of  ithe  German  Savings  Bank  of  Morrisania  and  acompany- 
ing  schedules,  January  1, 1875.     Exhibit  78. 

Letter  of  G.  W.  Reid  to  D.  0.  Ellis  accompanying  examination  of 
German  Savings  Bank,  September  24,  1875.     Exhibit  79. 

Letter  of  D.  C.  Ellis,  Superintendent,  to  president  of  German  Sav- 
ings Bank  of  Morrisania,  December  35,  1875-     Exhibit  80. 

Eeport  of  German  Savings  Bank,  January  26,  1876.     Exhibit  81. 

Eeport  of  German  Savings  Bank,  January  1,  1877.  Exhibit  82, 
and  Schedules  B  and  E  accompanying  the  same. 

Letter  of  Earnest  Hall,  attorney,  to  D.  C.  Ellis,  January  26,  1876. 
Exhibit  83. 

Isaac  Smith  examined. 


until  4  o'clock, 
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Pending  the  examination  of  Mr.  Smith, 

Mr.  Gerard  moved  that  the   Senate  take  a  recess 
p.  M. 

The  President  put  the  question  whether  the  Senate  would   agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Whereupon  the  Senate  took  a  recess. 


POUE  O'CLOCK  P.  M. 


The  Senate  again  met. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names : 


Bixby 

Lament 

Selkreg 

Bradley 

Loomis 

Sprague 

Cole 

McCarthy 

Starbuck 

Coleman 

Moore 

Tobey 

Doolittle 

Prince 

Vedder 

Emerson 

Robertson 

Wagstafl 

Gerard 

St.  John 

Wellman 

Harris 

Sayre 

Woodin 

Kennaday 

Schoonmaker 

26 


Examination  of  Isaac  Smith  continued. 

William  J.  Best,  receiver  of  the  German  Savings  Bank,  examined. 
Pending  the  examination  of  Mr.  Best, 

Mr.  Starbuck  moved  that  the  session  be  extended  until  7  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Examination  of  Mr.  Best  continued. 

Mr.  Best  read  from  the  minutes  of  the  trustees  of  the  bank. 

Mr.  Bixby  inoved  that  such  portion  of  the  testimony  as  relates  to 
the  convivial  meeting  of  the  trustees  commemorative  of  the  comple- 
tion of  the  savings  bank  building  be  stricken  from  the  record. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negatiye,  as  follows  : 


Bixby 

Bradley 

Coleman 


FOR  THE  AFEIKMATIYE. 

Kennaday  Vedder 

Sprague  Woodin 


Cole 

Doolittle 

Gerard 

Harris 

Lamont 
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FOR  THE  NEGATIVE. 

McCarthy  Schoonmaker 

Moore  Starbuck 

Eobertson  Tobey 

St.  John  Wagstaff 
Sayre 


14 


The  following  document  was  admitted  in  evidence : 

Letter  of  D.  C.  Ellis  to  Jacob  Heed,  president  German  Savings 
Bank,  December  25,  1875.     Exhibit  85. 

Mr.  Woodin  moved  that  the  Senate  do  now  adjourn. 

•The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Whereupon  the  Senate  adjourned. 


Saratoga  Springs,  Friday,  August  3,  1877. 

The  Senate  met  pursuant  to  adjournment. 

The  Clerk  called  tlie  roll,  when  the  following  Senators  answered  to 
their  names : 


Baaden 

Kennaday 

Schoonmaker 

Bixby 

Lamont 

Selkreg 

Bradley 

Loomis 

Sprague 

Cole 

McCarthy 

Starbuck 

Coleman 

Moore 

Tobey 

Doolittle 

Prince 

Vedder 

Emerson 

Robertson 

Wagstaff 

Gerard 

St.  John 

Wellman 

Hammond 

Sayre 

Woodin 

Harris 

, 
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Also  present,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for  the 
prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Esqs., 
of  counsel  for  the  respondent. 

G.  W.  Reid  examined  relative  to  the  German  Savings  Bank  of 
Morrisania. 

Mr.  Tracy  then  announced  that  the  prosecution  would  take  up  the 
case  of  The  New  York  State  Loan  and  Trust  Company. 

H.  L.  Lamb  examined. 

The  following  documents  were  admitted  in  evidence : 

Examiner's  report  of  the  condition  of  the  New  York  State  Loan 
and  Trust  Company,  February  5,  6,  1875.     Exhibit  85. 
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Commission   of   G.  W.  Eeid  and  Willis    S.  Paine    as    examiners, 
December  18,  1875.     Exhibit  86. 

Henry  J.  Hubbard  sworn  for  the  presecutiou. 

Report  of  the  New  York  State  Loan   and   Trust   Company   and 
sctiedules,  June  30,  1875.     Exhibit  87. 

Henry  F.  Spaulding,  receiver  of  New  York   State  Loan   and  Trust 
Company,  sworn. 

John  H.  Eoberts  sworn  for  prosecution  in  relation   to  the  People's 
Savings  Bank. 

The  following  document  was  put  in  evidence: 

Complaint.     People  v.  The  People's  Savings  Bank.     Exhibit  88. 

S.  W.  Swaney  examined. 

Mr.  Tracy,  of  counsel  for  the  prosecution,  then  took  up  the  case  of 
the  Security  Bank,  New  York  city. 

Isaac  Smith  examined. 

Mr.  Chapman  objected  to  the  reception  of  testimony  in  relation  to 
the  Security  Bank  —  no  specific  charges  being  made  in  the  Governor's 
messages  relating  to  said  Bank. 
After  hearing  counsel. 

The  President  put  the  question  whether  the  Senate  would   receive 
such  evidence,  and  it  was  decided  in  the  aflBrmative,  as  follows  : 


FOE   THE 

AFFIRMATIVE. 

Bixby 

Lament 

Schoonmaker 

Bradley 

McCarthy 

Starbuck 

Coleman 

Moore 

Tobey 

Doolittle 

Prince 

Vedder 

Emerson 

Robertson 

WagstafE 

Harris 

St.  John 

Wellman 

Kenuaday 

Say  re 

Woodin 

21 

The  following  documents  were  admitted  in  evidence : 

Report  of  Security  Bank,  January  1,  1875.    .Exhibit  89. 

Commission  and  i-eport  of  examiner  of  same  bank,  November  27, 
1875.     Exhibit  90. 

Schedules  G  and  E  accompanying  report  of  same  bank  for  January 
1,  1876.     Exhibit  91. 

G.  W.  Reid  examined. 

William  M.  Banks  sworn  for  the  prosecution. 

The  counsel  for  prosecution  then  took  up  the  case  of  the  Mutual 
Benefit  Savings  Bank. 

Isaac  Smith  examined. 

The  following  documents  were  put  in  evidence: 

Report  of  examiner  of  Mutual  Benefit  Savings  Bank,  Decembei', 
1873.    Exhibit  92. 
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Schedule  G  accompanying  report  of  bank  of  January  1,  1874 
Exhibit  93. 

Schedule  G  accompanying  report  of  bank  for  July,  1874.  Exhibit 
94. 

Schedule  G  accompanying  report  of  bank  for  January  1,  1875. 
Exhibit  95. 

Eeport  and  commission  of  examiner  in  relation  to  same  bank, 
December,  1875.    Exhibit  96. 

G.  W.  lieid  examined. 

W.  P.  Aldrich  examined. 

At  the  conclusion  of  the  examination  of  Mr.  Adrich,  Mr.  Tracy,  of 
counsel  for  the  State,  announced  that  the  prosecution  rested  their 
case. 

On  motion  of  Mr.  Wagstaff,  the  Senate  took  a  recess  until  four 
o'clock. 


'       FOUR  O'CLOCK,  P.  M. 

The  Senate  again  met. 

The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names  : 


Baaden 

Harris 

Selkreg 

Bixby 

Kennaday 

Sprague 

Bradley 

Loomis 

Starbuck 

Cole 

McCarthy 

Tobey 

Coleman 

Moore 

Vedder 

Doolittle 

Prince 

WagstafE 

Gerard 

Robertson 

Wellman 

Hammond 

St.  John 

Woodin 

24 

Mr.  McGuire,  of  counsel  for  the  respondent,  requested,  in  order  that 
the  defense  may  have  an  opportunity  to  examine  the  testimony  and 
documents  in  the  case,  that  a  recess  be  taken  until  Monday  or  Tues- 
day next,  as  to  the  Senate  may  seem  most  fit. 
After  debate, 

Mr.  Hammond  moved  that  when  the  Senate  adjourns  to-day  ic  ad- 
journ until  Tuesday  morning,  at  ten  o'clock. 

Mr.  Woodin  moved  to  amend  so  as  to  read  that  when  the  Senate  ad- 
journs to-day  it  be  until  to-morrow  morning  at  ten  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree 
to  the  motion  of  Mr.  Woodin,  and  it  was  decided  in  the  negative,  as 
follows  : 
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FOE  THE   AFFIRMATIVE. 


Bradley 

McCarthy 

Sprague 

Doolittle 

Prince 

Tobey 

Harris 

Robertson 

Woodin 

Loomis 

FOR  THE   NEGATIVE. 

Baaden 

Hammond 

Starbuck 

Bixby 

Kennaday 

Vedder 

Cole 

Moore 

Wagstaff 

Coleman 

'  St.  John 

Wellman 

Gerard 

Selkreg 

10 


14 

Mr.  Vedder  moved  to  amend  by  striking  out  the  word  "  Tuesday," 
and  inserting  in  lieu  thereof  the  word  "  Monday." 

The  President  put  the  question  whether  the  Senate  would  agree 
to  said  motion  of  Mr.  Vedder,  and  it  was  decided  in  the  negative. 

The  President  then  put  the  question  whether  the  Senate  would 
agree  to  said  motion  of  Mr.  Hammond,  and  it  Wias  decided  in  the 
afi&mative. 

Isaac  Smith  recalled  to  correct  his  testimony. 

Mr.  Starbuck  moved  that  the  Senate  do  now  adjourn. 

The  President  put  the  question  whetlier  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

"Whereupon  the  Senate  adjourned  until  Tuesday  morning,  at  ten 
o'clock. 


Saratoga  Springs,  Tuesday,  August  7,  1877. 

The  Senate  met  pursuant  to  adjournment. 

The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names: 


Baaden 

Hammond 

Schooumaker 

Bixby 

Harris 

Selkreg 

Bradley 

Kennaday 

Starbuck 

Carpenter 

Lament 

Tobey 

Cole 

Loomis 

Vedder 

Coleman 

McCarthy 

WagstafE 

Emerson 

Moore 

Wellman 

Gerard^ 

Prince 

"Woodin 

24 


Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for  the 
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prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Esqs.,  of 
counsel  for  the  respondent. 

.De  Witt  C.  Ellis,  the  respondent,  called  and  sworn. 
Pending  the  examination  of  Mr.  Ellis, 

On  motion  of  Mr.  Woodin,  the  Senate  took  a  recess  until  four  o'clock 

p.  M. 


FOUK  O'CLOCK  P.  M. 

The  Senate  again  met. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 


their  names : 

Baaden 

Harris 

Schoonmaker 

Bixby 

Kennaday 

Selkreg 

Bradley 

Lament 

Starbuck 

Carpenter 

Loomis 

Tobey 

Cole 

McCarthy 

Vedder 

Coleman 

Moore 

Wagstaff 

Emerson 

Prince 

Wellman 

Gerard 

Robertson 

Woodin 

24 

Examination  of  De  Witt  C.  Ellis  continued. 

To  the  question  by  Mr.  McGuire  :  "In  such  cases,  has  it  been  the 
rule  and  action  of  the  department  to  exercise  your  best  judgment  as  to 
what  course  the  superintendent  should  pursue  ?" 

Mr.  Tracy  objected. 

After  hearing  counsel  and  debate  thereon. 

The  President  put  the  question  whether  the  Senate  would  admit  the 
question,  and  it  was  decided  in  the  aflBrmative,  as  follows : 

FOE   THE    AFFIRMATIVE. 


Bixby 

Lament 

Epbertson 

Bradley 

Carpenter 

Cole 

Loomis 

McCarthy 

Moore 

Selkreg 

Tobey 

Wellman 

Coleman 

Prince 

Woodin 

Kennaday 

\ 

FOE   THE 

NEGATIVE. 

Baaden 

Schoonmaker 

Vedder 

Gerard 

Starbuck 

WagstafE 

Harris 

16 


255 
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The  hour  of  six  taxing  arrived, 

Mr.  Woodin  moved  that  the  session  be  extended  until  seven  o'clock* 

Mr.  Schoonmaker  moved  to  amend  by  striking  out  the  word 
"  seven/'  and  inserting  in  lieu  thereof  the  word  "  eight." 

Mr,  Cole  moved  to  amend  by  striking  out  the  word  "  seven,"  and 
se.itiinng  in  lieu  thereof  the  word  "  nine." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  amendment  of  Mr.  Cole,  and  it  was  decided  in  the  negative,  as 
follows  : 


FOR  THE   . 

IFFIEMATIVE. 

Baadeu 

Bixby 

Bradley 

Carpenter 

Cole 

Gerard 

Moore 
Schoonmaker 

FOE   THE 

NEGATIVE. 

Coleman 
Harris 
Kennaday 
Lamont 

McCarthy 
Robertson 
Starbuck 
Tobey 

Vedder 
Wagstaff 
Wellman 
Woodin 

13 

Pending  the  original  motion  and  amendment  of  Mr.  Schoonmaker, 
Mr.  Starbuck  moved  that  the  Senate  do  now  adjourn. 
The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  aflBrmative. 
Whereupon  the  Senate  adjourned. 


Saratoga  Springs,  Wednesday,  August  8, 1877. 
The  Senate  met  pursuant  to  adjournment. 

The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names : 


Baaden 

Bixby 

Bradley 

Carpenter 

Cole 

Coleman 

Emerson 

Gerard 

Hammond 

Harris 


Jacobs 

Kennaday 

Lamont 

Loomis 

McCarthy 

Moore 

Prince 

Robertson 

St.  John 


Sayre 

Schoonmaker 

Selkreg 

Starbuck 

Tobey 

Vedder 

Wagstaff 

Wellman 

Woodin 


28 


Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for 
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the  prosecution,  and   Ojlow  W.   Chapman   and  Jeremiah   McGuire, 
Esqs.,  of  counsel  for  the  respondent. 

Examination  of  De  Witt  C.  Ellis  continued. 

To  the  question  by  Mr.  McGuire  : 

"  After  learning  the  condition  of  the  market,  and  your  conversation 
with  the  gentlemen  mentioned  by  you,  did  you,  in  fact,  believe  that 
tJie  closing  of  the  Third  Avenue  Savings  Bank,  at  that  time,  would 
be  disastrous  to  the  financial  interests  of  the  city  of  New  York?  " 

Mr.  Tracy  objected,  as  being  leading  and  immaterial. 

The  President  put  the  question  whether  the  Senate  would  admit 
said  question,  and  it  was  decided  in  the  afBrmative. 

Pending  the  conclusion  of  the  examination  of  Mr., Ellis, 

On  motion  of  Mr.  Kennaday,  the  Senate  took  a  recess  until  four 
o'clock. 


POUR  O'CLOCK  P.  M. 
The  Senate  again  met. 

The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names : 

Bixby                              Jacobs  Say  re 

Bradley                           Kennaday  Sclioon  maker 

Carpenter                       Lamont  _                 Selkreg 

Cole                                Loomis  Starbuck 

Coleman                         McCarthy  Tobey 

Emerson                         Moore  Vedder 

Gerard                            Prince  Wagstaff 

Hammond                      Robertson  Wellman 

Harris                             St.  John  Woodin                          27 

Examination  of  De  Witt  0.  Ellis  continued. 

At  the  conclusion  of  the  examination  of  Mr.  Ellis, 
On  motion  of  Mr.  Bixby,  the  Senate  adjourned. 


Saratoga  Spbings,  Thursday,  August  9,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The  Clerk  called  the  roll,  and  the  following  Senators  answered  to 
their  names : 

Baaden  Jacobs  Sayre 

Bixby  Kennaday  Schoonmaker 

Bradley  Lamont  Selkreg 

Carpenter  Loomis  Starbuck  , 
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McCarthy 

Tobey 

Moore 

Vedder 

Prince 

Wagstaff 

Eobertson 

Wellman 

St.  John 

Woodiu 

Cole 

Coleman 

Emerson 

Gerard 

Hammond 

Harris  ^^ 

Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for  the 
prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Bsqs., 
of  counsel  for  the  respondent. 

Henry  L.  Lamb  examined  on  the  part  of  the  respondent. 

Edgar  A.  Werner  examined  on  the  part  of  the  respondent. 

The  following  document  was  admitted  in  evidence  : 

Complaint.  Thomas  Plynn  v.  The  Third  Avenue  Savings  Bank. 
Exhibit  97. 

Mr.  Chapman  here  rested  the  case  on  the  part  of  the  respondent. 

The  President  announced  the  case  as  closed. 

Mr.  Woodin  moved  that  the  Senate  do  now  adjourn  to  meet  at 
Albany  on  Tuesday  next  at  ten  o'clock. 

Mr.  Kennaday  moved  to  amend  by  striking  out  the  word  "  Albany," 
and  inserting  in  lieu  thereof  the  word  "  Saratoga." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion  of  Mr.  Kennaday,  and  it  was  decided  in  the  negative,  as 
follows : 

FOR  THE    AFFIRMATIVE. 


Baaden 
Bixby 

Kennaday 
Moore 

Tobey 
Vedder 

Gerard 
Hammond 

Prince 
Schoon  maker 

Wagstaflf 
"Wellman 

Jacobs 

Starbuck 

FOE  THE   NEGATIVE. 

Bradley 

Carpenter 

Cole 

Coleman 

Emerson 

Harris 
Lament 
Loom  is 
McCarthy 
Eobertson 

St.  John 
Sayre 
Selkreg 
Woodin 

14 


U 

The  President  voting  in  the  negative. 

Mr.  Gerard  moved  to  reconsider  the  vote  by  which  said  motion  to 
amend  was  disagreed  to. 

The  President  put  the  question  whether  the  Senate  Would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Mr.  Prince  moved  to  amend  so  as  to  read  "  that  the  Senate  adjourn 
until  Saturday,  at  ten  o'clock." 


3037 

Mr.  Robertson  moved  to  amend  by  stinking  out  the  word  "  Satur- 
day," and  inserting  in  lieu  thereof  the  word  "  to-morrow." 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion  of  Mr.  Robertson,  and  it  was  decided  in  the  negative,  as 
follows : 

FOB   THE   AFFXKMATIVE. 


Bradley 

McCarthy 

Sayre 

Coleman 

Robertson 

Schoonmaker 

Harris 

St.  John 

FOE  THE    NEGATIVE. 

Starbuck 

Baaden 

Jacobs 

Selkreg 

Bixby 

Kennaday 

Tobey 

Carpenter 

Lament 

Vedder 

Cole 

Loomis 

Wagstaff 

Emerson 

Moore 

Wellman 

Gerard 

Prince 

Woodin 

Hammond 

19 


Pending  original  motion  of  Mr.  Woodin,  and  amendments, 
Mr.  Hammond  moved  that  the  Senate  do  now  adjourn  until  Mon- 
day next,  at  four  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  aflBrmative. 
Whereupon  the  Senate  adjourned. 


Saeatoga  Speings,  Monday,  August  13,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names : 


Baaden 

Hammond 

Robertson 

Bixby 

Harris 

St.  John 

Bradley 

Jacobs 

Sayre 

Carpenter 

Kennaday 

Schoonmaker 

Cole 

Lament 

Selkreg 

Coleman 

Loomis 

Sprague 

Doolittle 

McCarthy 

Starbuck 

Emerson 

Moore 

Wellman 

Gerard 

Prince 

Woodin 

27 
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Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for 
the  prosecution,  and  Orlow  "W.  Chapman  and  Jeremiah  McCruire, 
Bsqs.,  of  counsel  for  the  respondent. 

The  President  presented  the  following  : 


EoTTND  Lake  Oamp-mbeting  Association, 
EouND  Lake,  August  13,  1877. 


To  the  Hon.  the  President  of  the  Senate  : 

SiE.  —  The  Eound  Lake  Camp-meeting  Association  hereby  respect- 
fully and  cordially  invite  the  members  of  the  Senate,  together  with  its 
officers  and  counsel  on  both  sides,  to  visit  their  grounds  at  such  time 
as  they  may  choose.  The  association  will  place  a  palace  car  at  their 
disposal  for  the  excursion  ;  and. 

With  much  respect, 

I  am  yours,  etc., 

JOSEPH  HILLMAN, 
Pres'i  Round  Lake  Gamp-meeting  Ass'n. 

Mr.  Coleman  moved  that  the  invitation  be  accepted. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Mr.  Chapman,  of  counsel  for  the  respondent,  requested  that  a  reso- 
lution to  the  following  effect  be  adopted  by  the  Senate : 

Resolved,  That,  in  the  argument  of  the  case  of  the  People  of  the 
State  of  New  York  against  De  Witt  C.  Ellis,  one  counsel  for  the 
prosecution  be  heard  in  opening  the  case  for  the  People,  and  that  one 
counsel  be  heard  for  the  respondent,  and  that  one  counsel  for  the  pros- 
ecution be  heard  in  conclusion.   , 

Mr.  Gerard  moved  that  the  resolution,  as  read,  be  adopted. 
After  debate, 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  audit  was  decided  in  the  affirmative. 

On  motion  of  Mr.  Schoonmaker,  and  by  -unanimous  consent.  Rule 
VII  was  amended  so  as  to  read  as  follows : 

"  VII.  Upon  the  closing  of  the  proofs  upon  this  hearing,  each  Sena- 
tor shall  be  required  to  answer  affirmatively  or  negatively  the  two  fol- 
lowing questions  : 

"  First.  Was  the  respondent  guilty  of  culpable  negligence  in  the 
performance  of  his  official  duty  as  Superintendent  of  the  Bank  De- 
partment in  regard  to  any  of  the  banks,  and  in  any  of  the  respects 
mentioned  Jn  the  charges  contained  in  and  accompanying  and  referred 
to  by  the  messages  transmitted  by  his  Excelleacy  the  Governor  to  the 
Senate,  bearing  date  the  5  th  and  the  aSd  days  of  April,  1877  ? 
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"  Second.  Shall  the  Superintendent  of  the  Bank  Department  be  re- 
moved from  his  ofBce  ? 

"  Each  Senator,  when  so  questioned,  shall  rise  in  his  place  and  answer 
'  Aje' or ']Sray,'and  when  the  division  list  of  the  Senate  shall  have 
been  gone  through  with,  the  result  shall  be  announced,  and  shall  be 
entered  upon  the  records  of  the  Senate ;  and  the  final  judgment  of 
the  Senate  shall  be  certified  to  the  Governor  by  the  President  and 
Clerk  of  the  Senate. " 

Mr.  Tracy,  of  counsel  for  the  State,  then  proceeded  with  the  open- 
ing argument  of  the  case  on  the  part  of  the  prosecution. 
Before  concluding  which. 

On  motion  of  Mr.  Prince,  the  Senate  adjourned. 


Saratoga  Speinqs,  Tuesday,  August  14,  1877. 

The  Senate  met  pursuant  to  adjournment. 

The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names : 


Baaden 

Harris 

Say  re 

Bixby 

Jacobs 

Schoonmaker 

Bradley 

Kennaday 

Selkreg 

Carpenter 

Lament 

Sprague 

Cole 

Loomis 

Starbuck 

Coleman 

McCarthy 

Tobey 

Doolittle 

Moore 

Vedder 

Emerson 

Prince 

Wagstaff 

Gerard 

Kobertson 

Wellman 

Hammond 

St.  John 

Woodin 

30 

Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for  the 
prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Esqs., 
of  counsel  for  the  respondent. 

Mr.  Coleman  offered  the  following : 

Resolved,  That  the  Senate  adjourn  to-morrow  at  two  o'clock,  p.  Jt., 
to  meet  the  next  day  at  the  usual  hour. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  aiid  it  was  decided  in  the  affirmative. 

Mr.  Tracy,  of  counsel  for  the  State,  then  continued  his  argument 
on  the  part  of  the  prosecution. 
Before  concluding, 

On  motion  of  Mr.  Starbuck,  the  Senate  took  a  recess  until  four 
o'clock,  p.  M. 
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FOUE  O'CLOCK,  P.  M. 


The  Senate  again  met. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names : 


Baaden 

Harris 

Sayre 

Bixby 

Jacobs 

Schoonmaker 

Bradley 

Kennaday 

Selkreg 

Carpenter 

Lamont 

Sprague 

Cole 

Loomis 

Starbuck 

Coleman 

McCarthy 

Tobey 

Doolittle 

Moore 

Vedder 

Emerson 

Prince 

Wagstafif 

Gerard 

Robertson 

Wellman 

Hammond 

St.  John 

Woodin 

30 


The  opening  argument,  on  the  part  of  the   prosecution,  concluded 
by  Mr.  Olmstead. 

On  motion  of  Mr.  Bixby,  the  Senate  adjourned. 


Saratoga  Speii^gs,  Wednesday,  August  15,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 


their  names  : 

Baaden 

Harris 

Sayre 

Bixby 

Jacobs 

Schoonmaker 

Bradley 

Kennaday 

Selkreg 

Carpenter 

Lamont 

Sprague 

Cole 

Loomis 

Starbuck 

Coleman 

McCarthy 

Tobey 

Doolittle 

Moore 

Vedder 

Emerson 

Prince 

Wagstafif 

Gerard 

Robertson 

Wellman 

Hammond 

St.  John 

Woodin 

30 

Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for 
the  prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire, 
Esqs.,  of  counsel  for  the  respondent. 

Mr.  Chapman,  of  counsel  for  the  respondent,  then  proceeded  with 
the  argument  on  the  part  of  the  defense. 
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Pending  which, 

On  motion  of  Mr.  Gerard,  the  Senate  took  a  recess  for  ten  minutes. 

At  the  expiration  of  which  time  the  Senate  reassembled,  and  Mr. 
Chapman  continued  his  argument. 

Before  concluding,  the  hour  of  two  o'clock  having  arrived,  the 
President  declared  the  Senate  adjourned  until  to-morrow  at  ten 
o'clock. 


Saratoga  Springs,  Thursday,  August  16,  1877. 

The  Senate  met  pursuant  to  adjournment. 

The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 
their  names : 


Baaden 

Harris 

Say  re 

Bixby     ^ 

Jacobs 

Schoonmaker 

Bradley 

Kennaday 

Selkreg 

Carpenter 

Lament 

Sprague 

Cole 

Loomis 

Starbuck 

Coleman 

McCarthy 

Tobey 

Dbolittle 

Moore 

Vedder 

Emerson 

Prince 

Wagstaff 

Gerard 

Eobertson 

Wellmau 

Hammond 

St.  John 

Woodin 

30 

Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  counsel  for  the 
prosecution,  and  Orlow  W.  Chapman  and  Jeremiah  McGuire,  Esqs., 
of  counsel  for  the  respondent. 

Mr.  Chapman  concluded  his  argument  on  the  part  of  the  respond- 
ent, and  was  followed  by  Mr.  McGuire,  also,  on  the  part  of  the 
respondent. 

Before  concluding. 

On  motion  of  Mr.  Woodin,  the  Senate  took  a  recess  until  four 
o'clock. 


FOUR  O'CLOCK  P.  M. 
The  Senate  again  met. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 


their  names : 

Baaden 

Harris 

Sayre 

Bixby 

Jacobs 

Schoonmaker 

256 
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Bradley 

Kennaday 

Selkreg 

Carpenter 

Lamont 

Sprague 

Cole 

Loomis 

Starbuck 

Coleman 

McCarthy 

Tobey 

Doolittle 

Moore 

Vedder 

Emerson 

Prince 

Wagstaflf 

Gerard 

Eobertson 

Wellman 

Hammond 

St.  John 

Woodin 

30 


Mr.  Jacobs  offered  the  following  : 

Resolved,  That  the  Senate  take  a  recess  at  six  o'clock  till  eight 
o'clock  this  evening. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative  as  follows: 


Coleman 

Jacobs 

Lamont 

Loomis 

McCarthy 

Baaden 
Bixby 
Cole 
Emerson 


FOB  THE  AFFIRMATIVE. 

Robertson  Sprague 

St.  John  Wagstaff 


Sayre 
Schoonmaker 


Wellman 
Woodin 


13 


FOE  THE  KEGATIVE. 

Gerard  Moore 

Hammond  Prince 

Harris  Starbuck 

Kennaday  Vedder 


12 


Mr.  McGuire   then    continued   his   argument   on  the  part  of  the 
respondent. 

Pending  which, 

Mr.  Vedder  moved  to  reconsider  the  vote  by  which  the  motion  of 
Mr.  Jacobs  that  the  Senate  take  a  recess  at  six  o'clock  until  eight 
o'clock  this  evening  was  agreed  to. 
Pending  which,  and  after  debate, 

Mr.  Harris  moved  that  the  Senate  do  now  adjourn. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative,  as  follows: 


FOR  THE  AFFIRMATIVE. 


Baaden 

Harris 

Bixby 
Cole 

Kennaday 
Moore 

Emerson 

Gerard 

Hammond 

Prince 
Selkreg 

Sprague 

Starbuck 

Vedder 

Wagstaff 

Wellman 


16 
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FOR   THE    N-EGATITB. 


Bradley 

Lamont. 

Sayre 

Carpenter 

Loomis 

Schoontnaker 

Coleman 

Eobertson 

Tobey 

Doolittle 

St.  John 

Woodin 

Jacobs 

13 

Whereupon  the  Senate  adjourned  until  to-morrow  morning  at  ten 
o'clock. 


Saratoga  Springs,  Fkidat,  August  17,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The  Clerk  called  the  roll,  when  the  following  Senators  answered  to 


their  names : 

V-" 

Baaden 

Harris 

Sayre 

Bixby 

Jacobs 

Schoonmaker 

Bradley 

Kennaday 

Selkreg 

Carpenter 

Lamont 

Sprague 

Cole 

Loomis 

Starbuck 

Coleman 

McCarthy 

Tobey 

Doolittle 

Moore 

Vedder 

Emerson 

Prince 

Wagstaff 

Gerard 

Eobertson 

Wellman 

Hammond 

St.  John 

Woodin 

30 

Present,  also,  Messrs.  Tracy,  Olmstead  and  Tracy,  of  [counsel  for 
the   prosecution,   and  Orlow  W.  Chapman  and  Jeremiah   McUuire, 
Esqs.,  of  counsel  for  the  respondent. 
Mr.  Harris  offered  the  following : 

Resolved,  That  500  copies  of  the  Journal  of  the  ^Senate  and  testi- 
mony taken  before  the  Senate  in  the  trial  of  the  charges  against 
De  Witt  C.  Ellis,  together  with  the  testimony  taken  by  the  Senate 
committee  on  banks,  be  printed  and  bound,  and  that  the  Clerk  cause 
an  index  thereof  to  be  made  and  printed  therewith  ;  the  printing  to 
be  done  under  the  supervision  and  direction  of  the  Clerk  of  the  Sen- 
ate, and  that  the  same  be  distributed  by  him  to  the  Senators,  officers, 
Mr.  Ellis,  and  the  counsel  engaged  in  the  case. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative,_as  follows : 
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FOR  THE  AFFIEMATIYE. 


Baaiden 

Harris 

Kobertson 

Bradley 

Jacobs 

Selkreg 

Carpenter 

Kennaday 

Sprague 

Uole 

Lamont 

Starbnck 

Coleman 

Loomis 

Vedder 

Doolittle 

McCarthy 

Wellman 

Gerard 

Moore 

Woodin 

21 


Mr.  McGuire  continued  the  argument  on  the  partjof  the  respondent 
At  the  conclusion  of  the  argument  of  Mr.  McG-uire, 

Mr.  Gerard  moved  that  the  Senate  take  a  recess  for  ten  minutes. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the'negative. 

Mr.  Tracy,  of  counsel  for  the  State,  then  proceeded  with  the  closing 
argument  on  the  part  of  the  prosecution. 

Before  concluding,  the  hour  of  two  o'clock  having  arrived,  the 
Senate  took  a  recess  until  four  o'clock. 


FOUK  O'CLOCK  P.  M. 

The  Senate  again  met. 

The  Clerk  called  the  roll,  when  the  following  Senators  answered 
to  their  names. 


Baaden 

Kennaday 

Schoonmaker 

Bixby 

Lamont 

Selkreg 

Bradley 

Loomis 

Sprague 

Carpenter 

McCarthy 

Starbuck 

Cole 

Moore 

Vedder 

Coleman 

Prince 

Wagstaflf 

Gerard 

Robertson 

Wellman 

Hammond 

St.  John 

Woodin 

Harris 

Say  re 

36 

Mr.  Tracy  concluded  the  argument  on  the  part  of  the  prosecution. 

On  motion  of  Mr.  Eobertson,  and^by  unanimous  consent,  the  rules 
were  suspended,  the  Journal  Clerk  was  directed  to  be  present  during 
the  executive  session. 

Mr.  Jacobs  moved  thatjhe  Senate  do  now  go  into  executive  session. 

The  President  put  the  question  whether  the  Senate,  would  agree  to 
said  motion,  and  it  was  decided  in  the  afiarmative. 
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The   President  directed  the  Clerk  to  call  the  roll,  when  the  follow- 
ing Senators  answered  to  their  names : 


Baaden 

Jacobs 

Sayre 

Bixby 

Kennaday 

Schoonniaker 

Bradley 

Lamont 

.Sprague 

Carpenter 

Loomis 

Starbuck 

Cole 

McCarthy 

Tobey 

Coleman 

Moore 

Vedder 

Emerson 

Prince 

Wagstaff 

Gerard 

Robertson 

Wellman 

Hammond 

St.  John 

Woodin 

Harris 

28 

Mr.  Sprague  moved  that  the  Senate  do  now  adjourn. 
The  President  put  the  question  whether  the  senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  negative,  as  follows : 

FOE   THE    AFFIRMATIVE. 


10 


Baaden 

Hammond 

Sprague 

Bixby 

Kennaday 

Vedder 

Cole 

Prince 

Wellman 

Emerson 

FOK   THE 

NEGATIVE. 

Bradley 

Lamont 

Sayre 

Carpenter 

Loomis 

Schoon  maker 

Coleman 

McCarthy 

Tobey 

Gerard 

Moore 

Wagstafif 

Hari'is 

Robertson 

"Woodin 

Jacobs 

St.  John 

17 


Mr.  Cole  moved  that  the  Sergeant-at-arms  be  directed  to  notify 
Senators  absent  from  the  chamber,  and  now  in  the  village,  that  the 
Senate  is  in  executive  session. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Mr.  Jacobs  moved  that  the  Senate  take  a  recess  for  fifteen  minutes. 

The  President  put  the  question  whether  the  Senate  woul4  agree  to 
said  motion,  and  it  was  decided  in  the  negative. 

Mr.  Woodin  moved  that  further  proceedings  be  suspended  until  the 
absent  Senators  appear  in  the  chamber. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decidedin  the  affirmative. 

Mr.  Jacobs  moved  to  reconsider  the  vote  by  which  said  motion  was 
agreed  to. 
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The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Mr.  Hammond  moved  that  the  Senate  do  now  adjourn. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  mof.ion,  and  it  was  decided  in  the  negative. 

Mr.  Harris  ^moved  that  the  Clerk  proceed  to  call  the  roll  of  Sena- 
tors at  six  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Messrs.  Selkreg,  Doolittle  and  Morrissey  having  appeared  in  the 
Senate  chamber, 

Mr.  Jacobs  moved  to  reconsider  the  vote  by  which  the  Clerk  was 
directed  to  call  the  roll  at  six  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

The  President  then  put  the  question  whether  the  Senate  would 
agree  to  said  motion  of  Mr.  Harris  that  the  Clerk  call  the  roll  at  six 
o'clock,  and  it  was  decided  in  the  negative. 

The  President  then  put  the  question  :  "  Was  the  respondent  guilty 
of  culpable  negligence  in  the  performance  of  his  official  duty  as 
Superintendent  of  the  Bank  Department  in  regard  to  any  of  the  banks, 
and  in  any  of  the  respects  mentioned  in  the  charges  contained  in  and 
accompanying  and  referred  to  by  the  messages  transmitted  by  his 
Excellency  the  Governor  to  the  Senate,  bearing  date  the  5th  and  the 
23d  days  of  April,  1877?" 

Whereupon  the  Clerk  called  the  roll,  and  each  Senator  rose  in  his 
place,  and  answered  as  follows  : 

FOR   THE    AFFIRMATIVE. 

Baaden  Jacobs  Sayre 

Bixby  Lament  Schoonmaker 

Bradley  Loomis  Sprague 

Coleman  McCarthy  Stkrbuck 

Gerard  Morrissey  Tobey 

Hammond  Eobertson  Wagstaff 

Harris  St.  John  Woodin  21 

FOE  THE    STEGATIVE. 

Carpenter  Kennaday  Selkreg 

Cole  Moore  Vedder 

Doolittle  Prince  Wellman  ' 

Emerson  ]^0 

The  President  then  put  the  question  :  "  Shall  the  Superintendent 
of  the  Bank  Department  be  removed  from  his  office  ?  " 
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Whereupon  the  Clerk  called  the  roll,  and  each  Senator  rose  in  his 
place  and  answered  as  follows  : 


Baaden 

Bixby 

Bradley 

Coleman 

Gerard 

Hammond 

Harris 


Carpenter 
Cole 

Doolittle 
Emerson 


FOE   THE   AFFIRMATIVE. 

Jacobs  Sayre 

Lamont  Schooumaker 

Loomis  Sprague 

McCarthy  Starbuck 

Morrissey  Tobey 

Robertson  WagstafE 

St.  John  Woodin 

FOE   THE    NEGATIVE. 

Kennaday  Selkreg 

Moore  Vedder 

Prince  Wellman 


31 


10 


The  doors  were  then  opened,  and  the  President  announced  the  fore- 
going result. 
»       Mr.  Prince  offered  the  following : 

Resolved,  That  the  Senate,  after  hearing  all  the  testimony  pre- 
sented on  the  investigation  in  the  case  of  De  Witt  C.  Ellis,  just  con- 
cluded, concur  with  the  Governor  in  the  opinion  that  Mr.  Ellis  has 
not  been  guilty  of  any  intentional  wrong  in  his  conduct  of  the  Bank 
Department. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  afBrmative. 

Mr.  Woodin  moved  that  the  Clerk  of  the  Senate  be  directed  to  com- 
municate to  the  Governor  by  telegraph  the  action  of  the  Senate  in  the 
matter  of  the  trial  of  De  Witt  C.  Ellis,  Superintendent  of  the  Bank 
Department,  and  inform  his  Excellency  that  the  Senate  awaits  his 
further  pleasure. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  aflS.rmative. 

Mr.  Cole  moved  that  the  Senate  do  now  adjourn  until  to-morrow 
morning  at  ten  o'clock. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

Whereupon  the  Senate  adjourned. 
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Saratoga  Speikgs,  Saturday,  August  18,  1877. 
The  Senate  met  pursuant  to  adjournment. 
The  CJerk  read  the  following  telegram  : 

Alban-t,  K  Y.,  August  18,  1877. 

To  Henry  A.  Glidden,  Olerh-of  the  Senate  : 

Your  dispatch  is  received.  I  have  no  further  business  to  lay  before 
the  Senate  at  its  present  session. 

L.  EOBINSOK 

Mr.  Harris  offered  the  following  : 

Resolved,  That  the  rule  of  the  Senate  as  to  the  obligation  of  secrecy 
in  executive  session  be  so  far  modified  as  to  remove  the  obligation  of 
secrecy  with  reference  to  the  proceedings  in  said  trial. 

The  President  put  the  question  whether  the  Senate  would  agree  to 
said  resolution,  and  it  was  decided  in  the  affirmative. 

Mr,  Wagstaff  moved  that  the  Senate  do  now  adjourn  sine  die. 

The  President  put  the  question  whether  the  Senate  would  agi'ee  to 
said  motion,  and  it  was  decided  in  the  affirmative. 

The  President  then  addressed  the  Senate  as  follows : 

Senators.  —  I  will  not  detain  you  by  any  formal  address  at  this 
time,  when  our  official  relations  are  about  to  terminate. 

I  thank  you  for  your  courtesies  so  frequently  shown.  I  hope  that  I 
may  be  permitted  always  to  maintain  friendly  relations  with  each  of 
you,  and  I  sincerely  wish  you  prosperity  and  happiness,  and  an 
abundant  share  of  public  honor. 

In  pursuance  of  an  order  of  the  Senate,  I  declare  the  Senate  ad- 
journed si7ie  die. 

HENEY  A.  GLIDDBN, 
Clerk. 
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July  1,  1874 490 

January  1,  1875 491 

EUis,  March  30, 1876,  in  evidence 402 

examiners  of  March  23,  1867 576 

April  14.  1873 358,  557,  1554 

March  22,  1875 375 

Tracy,  Olmstead,  and  Tracy,  counsel  for  Mallon 349 
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Dunn,  Adolph  G.,  testimony  of ,    455 
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Trades'  Savings  Bank : 
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Kingsley,  Hale,  testimony  of 499,  1034 
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Riger,  Jacob,  testimony  of 351 

Roberts,  John  H.,  testimony  of 436,  1292 

Seldner,  Leopold,  testimony  of. 106 

Sellers,  Abraham,  testimony  of 398,  445,  596,  602,     641 
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Smythe,  Frederick,  testimony  of 452,     599 
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Thompson,  Frank,  testimony  of 1134 
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Werner,  Edgar  A.,  testimony  of. 920,  1201,  1503 
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WyckofE,  J.  N.,  testimony  of 192 
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